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IN MEMORIAM 


WILLIAM B. ROSE 


At the session of the Supreme Court of the State of Ne- 
braska, held on September 16, 1946, there being present 
Honorable Robert G. Simmons, Chief Justice, and Honor- 
able Bayard H. Paine, Honorable Edward F. Carter, Hon- 
orable Fred W. Messmore, Honorable John W. Yeager, 
Honorable Ellwood B. Chappell, and Honorable Adolph E. 
Wenke, Associate Justices, the following proceedings were 
had: ; ; 


Honorable Frank D. Williams. 
May it Please the Court: 


We meet today to honor a man whose membership in this 
Court exceeded a period of thirty-four years. 

William B. Rose, son of James McKinley Rose and Cath- 
rine Brandon Rose, was born January 25, 1862, in Mercer 
County, Pennsylvania, and died in Lincoln, Nebraska, Janu- 
ary 16, 1946. 

William B. Rose was educated at Grove City, Pennsyl- 
vania, and Grove City College, and admitted to the Bar in 
1888. Shortly thereafter, he came to Lincoln, Nebraska. 
From 1890 to 1900 he was Deputy Clerk and Reporter of 
this Court, and in that capacity, edited Volumes 27 to 59 
of the Nebraska State Reports. From 1900 to 1908, he 
served the State as Assistant Attorney General. 

When the membership of this Court was increased to 
seven, on December 1, 1908, Mr. Rose was appointed by 
Governor George L. Sheldon as an Associate Justice of this 
Court. He was elected five times and completed his last 
term January 6, 1943. He served as Chief Justice from 
August 14, 1938 to November 12, 1938. | 

' The opinions of Justice William B. Rose (Volumes 83 to 
142) attest his industry, care and ability as a judge. They 
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are direct, concise and clear. They show due regard to 
precedent and keep pace with developments in legal thought. 

Justice Rose was quiet, modest and unassuming. He was 
a member of the First Presbyterian Church. His friend- 
ships were genuine. He occupied his judicial position with 
becoming dignity -and maintained the independence and 
courage expected of a judge. 

William B. Rose and Mrs. Genevieve Eaton were married 
November 1, 1893: To them was born a daughter, Mrs. 
Genevieve Rose Faust, who resides at Salisbury, North 
Carolina. A number of years after her mother’s death, 
William B. Rose and Lillian Trester were married, on June 
Z1, 1919. She survives him. 

Justice Rose was a devoted husband and father. He was 
a good citizen and a conscientious public servant. 

Your committee moves the Court, that these proceedings 
be made a part of the permanent record of the Court: and 
as a mark of respect and sympathy, your committee further 
moves the Court that the Clerk be directed to send a certi- 
fied copy of these proceedings to the bereaved family. 

FRANK D. WILLIAMS 
RAYMOND M. CroSSMAN 
GEORGE A. EBERLY 
JOHN W. DELEHANT 
LEONARD A. FLANSBURG 
P. E. BOSLAUGH 


Mr. Williams continued: 
Now May it Please the Court: 


This memorial service warrants an expression of per- 
sonal appreciation of Justice Rose. It was my privilege and 
pleasure to serve as his secretary for nearly three years. 
Justice Rose was quiet and unassuming; modest and re- 
served; gentle and‘kind; and always a gentleman. 

I was then, and as a practicing lawyer, have been im- 
pressed with the conscientious manner in which he studied 
the records and examined and analyzed the applicable law. 
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Equally impressive, was his ability to state the salient 
facts briefly and concisely and to announce the controlling 
principles of law with clarity and without undue elabora- 
tion. 

His judicial career is noteworthy, not alone because it 
spanned more than a third of a century, but also because 
throughout, the quality of his work was high. The opinions 
written by Justice Rose are a living monument to his char- 
acter and ability as a judge. His many friends attest the 
character of the man. 


Honorable Raymond M. Crossman. 
May it Please the Court: 


I should like to refer further to two outstanding qualities 
of Justice Rose. 

First, his courtesy and encouragement to the young 
lawyers. I came to the practice in Omaha in mid-August, 
1911 and, due to an interested and kindly senior member of 
the firm with whom I was associated, my first court ap- 
pearance was before this Court at the opening of the term 
in the following month. I was under no misapprehension 
that the motion that I presented was vital to the ultimate 
decision of the case but I was impressed with the fact that 
it was my first legal argument and was before the Supreme 
Court of our State. 

I do not recall the name of the case nor the question sub- 
mitted, but I shall always remember the occasions that fol- 
lowed. It was in the old Capitol Building and during the 
morning recess of the Court, knowing none of the lawyers 
who had or were to appear, I was walking back and forth 
in the adjoining corridor, greatly impressed by the proceed- 
ings that I had observed and the arguments that I had 
heard and, of course, disappointed in my own presentation. 

To my great surprise, Justice Rose appeared at my side 
in the corridor and spoke to me, inquired as to when I had 
begun my practice, commented upon the firm with whom I 
was associated, noted that this was my first appearance be- 
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fore the Court, made a kindly reference to my argument, 
and expressed the hope that I would frequently have oc- 
casion, in the future, to appear before the Court. As a 
result of that incident a warm friendship developed between 
us that continued and grew throughout the years. 

I refer to this, not for any personal reasons, but as merely 
illustrative of the genuine human interest, the kindly cour- 
tesy and the helpful e1couragement which it was the habit 
of Judge Rose to uniformly accord to young lawyers in the 
uncertain days of their early practice. 

Secondly, his keen perception and fearless decisions in 
cases involving personal rights. 

As the years moved on, I soon became aware that Justice 
Rose excelled in his opinions in cases involving the invasion 
of private rights. He had a distinctive faculty in review- 
ing records, in ferreting the controlling facts out of the 
mass of evidence, and in awarding adequate and complete 
relief to an aggrieved party. This is an admirable quality 
in any Judge and was possessed by him in a marked degree. 

I am pleased to record, as a part of these proceedings, 
my high esteem for my good friend and my professional ap- 
preciation of the contribution which he made in the admin- 
istration of justice as a member of this Court. 


Honorable Leonard A. Flansburg. 


May it Please the Court: 


It was my good fortune to serve for a time as an associate 
with Judge Rose on the Supreme Court. In that way I be- 
came more intimately acquainted with him and with his 
work as a judge than does the lawyer who knew him prin- 
cipally through his judicial decisions and opinions. 

A Supreme Judge, particularly in his work, lives a life 
apart. He works in privacy and behind closed doors. It is 
there that his associates, working with him, can intimately 
cbserve him and come to better know his character and the 
inner workings of his mind. I looked in upon him, closely, 
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as through a window, for a few out of the thirty-four years 
he served on this high court. 

The better I knew Judge Rose the more he grew in my 
esteem. 

He earned and had the sincere respect and confidence of 
the entire Nebraska Bar, but it was his immediate asso- 
ciates who knew best how conscientiously, faithfully and 
thoroughly he performed his task. 

His preeminent standing as a Justice of this high court 
was built through hard work, assiduous care and honest, 
intelligent thinking. 

In the consultation room he was always gentlemanly and 
courteous. He had a charming personality and a persuasive 
manner, but vigorously fought for his opinions. He was al- 
ways most concerned with the effect of his decision on 
established principles of right and justice. 

Modesty is particularly becoming to men in high places. 
It was one of the fine attributes of Judge Rose. It is an 
attribute of worth. It is an attitude which helps create an 
open mind, seeking aid and enlightenment, and which in 
itself begets progress and self-improvement. 

Judge Rose was a man of robust health. Neither his dis- 
position, his impulses or reactions were warped by physical 
ailments. Good health found him always even-tempered, 
and with a strong mind in a strong body he had the energy 
to make decisions. 

He recognized the value of stability in the law, and his 
mind and judgment were never swept aside by new political, 
social or economic theories. He helped build and develop 
the law. He was not one to destroy it and build something 
new in its place. 

The last few years have been a period when the vast in- 
fluence and power of the judiciary has been brought to 
public attention with compelling force. It is a time now 
when we more than ever appreciate the worth of sound 
judicial temperament and character. 

It is true that the law must keep pace with the growth 
and development of society, but settled laws, until legally 
changed, should be the anchors of the courts. The judiciary 
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must be the bulwark for the preservation of established 
rights and liberties. 

Here was a judge who knew and understood those fixed 
guideposts of action and those limitations, and he respected 
them. He realized that the law established by judicial de- 
cisions, being the crystallized thought of generations of 
able jurists, was safer than the opinion or judgment of one 
lawyer or one judge, and that the administration of justice 
was best accomplished without overturning principles 
evolved from the experience of ages. He felt that stability 
of principle was essential to the consistent, regular and 
equal administration of justice. 

It is not only when we bring a lawsuit, or defend one, 
or participate in a trial that the conduct of the judge affects 
our lives. We live each day in a society governed by law, 
a law which is being developed, interpreted and crystallized 
every hour in the courts of our country. We, as citizens, 
are interested in every lawsuit and trial and every de- 
cision made. 

Constantly every year for the period of thirty-four years 
Judge Rose made his imprint on the lives of the people of 
Nebraska. He helped build the fabric of the rules of right 
and justice under which we live, and he built well, as a 
righteous, upright judge. 

Some men gain honor from their official position. Here 
was a man who reflected honor upon the office which he 
held. He was a great and good man, and an able, stalwart 
and courageous judge. 


Honorable Paul E. Boslaugh. 
May it Please the Court: 


I had an intimate acquaintance with William B. Rose for 
more than forty years. It is a satisfaction to me to have a 
part in these proceedings. 

It is appropriate that the Bar of this Court, of which 
William B. Rose was for more than a third of a century a 
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member, should here express and now record their estimate 
of his character and work. During nearly all of his active 
life he was a public servant and for his endeavors, there 
could be no more lasting or gratifying reward than a sin- 
cere acknowledgment that the duties and responsibilities of 
the offices which he held were faithfully and well per- 
formed. 

Eminent members of the Bar, contemporaries in the prac- 
tice, men prominent in public affairs and lifelong friends, 
have given sincere expression of eloquent tribute to his life 
and work. 

He had, when he became a judicial officer, reached the 
full maturity of his great intellectual powers. He observed 
on and off the bench the best traditions and the finest pro- 
prieties. He considered the administration of law without 
justice to be a vain and empty thing. He recognized es- 
tablished principles of law as necessary to maintain civic 
order and stability and for the security of personal and 
property rights. 

His tenure as a judge was distinguished by patient hear- 
ing and strict impartiality of decision. He was a patient 
listener, quick to perceive the main points at issue, readily 
discerning between sophistry and reasoning and recogniz- 
ing quickly arguments which proceeded from collateral, in- 
cidental and immaterial matters. He knew his way among 
the intricate procedures of the law. He could sense the point 
of argument where the most candid advocate is tempted 
to stop a little short of complete revelation and he knew 
where there was an urge to overemphasize. He could quick- 
ly orient a statement of fact with his philosophy. When the 
facts were stated, the argument was well along because he 
could call to his aid legal principles with small aid of 
counsel. 

He had an orderly and analytical mind. The problems 
presented by a cause seemed with small effort on his part 
to fall into their proper relation. He was extremely consci- 
entious and thorough in endeavoring to get to the right of 
any fact situation and each question of law presented to 
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him. He explored carefully, reasoned logically and de- 
cided justly. 

He maintained the strictest dignity of the court by his 
quiet and careful demeanor and was slow to believe that 
others in the earnest assertion of assumed rights intended to 
show disrespect to the court or disregard of its rulings. 

His profound knowledge of the law, long experience, alert 
mind, quickness of perception, fearlessness and patience, 
accompanied by a fine presence and a courteous bearing, 
made him an outstanding Judge. His opinions evidenced a 
comprehensive knowledge of the law, fine logic and a pleas- 
ing discrimination in the choice of words. 

It is a tradition that the people of this country generally 
have faith and pride in and respect for the courts. Ele- 
vated, and in a measure isolated as judges are, the American 
people nevertheless feel that the courts are their own and 
their refuge and their protection. 

There are many people not directly connected with any 
work of this court who have never seen or may never see it 
in session. They do not know its jurisdiction or compre- 
hend its procedure. The principles which control its pro- 
ceedings or determine its deliberations and conclusions are 
unknown by them. But they continue with a satisfying 
assurance under the roof and in the ownership of what 
their efforts and labors have raised and accumulated and 
they enjoy and have confidence in their freedom and rights 
because they know there is an established area where op- 
pression may not enter or control. 

It is imperative for our democracy, freedom and domestic 
tranquility that this confidence and respect for the courts 
may never be lessened, much less destroyed. True, it is often 
incorrectly conceived and sometimes childlike in its simpli- 
city, but it is noble in its origin and of indispensable im- 
portance in its continuance. The faith of the common man 
that American even-handed justice under law is available 
without discrimination for all should never be penetrated 
by even the faintest suggestion that this belief is in any de- 
gree unfounded or untrue either in theory or experience. 
Judge Rose so conducted himself as a lawyer and as a Judge 
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that he contributed to that tradition. There was no loss of 
confidence in or respect for the courts or the law because 
of any act or omission of William B. Rose. 

He was a man of many personal attributes. He was so- 
ciable, friendly and helpful. He had a deep and sincere 
concern for the unfortunate and oppressed, a passion for 
fair play, a strong and loyal attachment for friends. The 
tendency of his life was not swift, impetuous or irregular. 
His orbit was not erratic. He was planetary rather than 
meteoric. He did not flash with irregular splendor. He 
rather shone with steady and penetrating ray. He was in- 
different to applause or censure for their sake. He accepted 
intrepidly any conclusions he reached without inquiring 
whether they were politic or expedient. His conclusions . 
were convictions. 

He was permitted to live to finish the work and pattern 
of his life. He lived and labored through the promised 
number of days, and beyond, and seemingly as a reward 
for a life well lived and duty well done, he was permitted an 
additional span of years which he enjoyed with the fullness 
of his physical and mental strength and when the shadows 
lengthened with greater rapidity, with a hero’s courage he 
awaited the inevitable hour with perfect faith and a sus-_ 
tained confidence. 

He was esteemed by all who knew him as a good man, a 
faithful public officer and a distinguished jurist. It may be 
truthfully said that William B. Rose spent his life in honor- 
able, distinguished service of his State. 


Honorable George A. Eberly. 
May it Please the Court: 


William Brandon Rose, whom we honor today, was born 
January 25, 1862. His early home was on his father’s 
farm in the high lands of northwest Pennsylvania where 
the native forests still were preserved and neighbors were 
pioneers. 

The reverberations of the great Civil War of 1861-65 sur- 
rounded his cradle and its great issues were determined on 
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the field of battle while he was yet an infant in his mother’s 
arms. Later he saw his country take her position among 
the great powers of the earth as the result of the defeat of 
Spain in 1898 and the liberation of the oppressed through- 
out the world. He witnessed the success of her arms in 
World War I. He closed his eyes in death, as the logic of 
events proclaimed to the world the successes of 15,000,000 
of his countrymen who girdled the globe with their armed 
might, sustained the demands of justice, and upheld the 
dignity of the human race in World War II. 

Thus the days of his years coincided with the greatest 
wars known to man. Each recurring conflict caused great 
question to be presented for consideration and settlement 
by both citizens and state. These Judge Rose thoughtfully 
determined both as an official and a private citizen. His 
patriotism was unquestioned. His sympathy, for those who 
bore their country’s battles, was in the highest degree. He 
truly loved his natiou and honored her defenders among 
whom were those of his own family and his own blood. 

He was, nevertheless, a man of peace. He was bred in 
the common law as it was transmitted to us by the fore- 
fathers. He entered his profession in the common law state 
of Pennsylvania where he was admitted to the Bar in 1888. 
We discern in retrospection that thereafter his mission was 
to apply, perfect, preserve and transmit to the genera- 
tions that succeeded him, the principles of our common heri- 
tage which assure in the common relations of life, the pro- 
tection of right and justice to the weak and to the strong 
alike, wholly unaffected, by rank, station or power. 

Fortunate for the completion of his mission as well as for 
the State was his appointment to the Supreme Bench on 
December 1, 1908. There he served continuously without 
interruption until January 6, 1948. In this position he 
ranked high, not only in his own tribunal but as among the 
eminent judges throughout the nation. Only those who 
served with him can know how conscientiously he dis- 
charged the duties of his high office. To the passion and 
prejudices of the times, even though engendered and 
running high in days of war, he was a stranger. 
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But he was an earnest and persistent seeker for the truth 
of a case. To him no labor was too long and no exertion 
was too great to master the facts of the record assigned to 
him. He possessed to an unusual degree the ability to dis- 
cern and separate the false from the true and thus he 
possessed the power tv determine the truthfulness of the 
story presented. So tvo, ever loyal to his life’s mission, he 
was governed by an unswerving purpose and determination 
to decide cases as they ought to be decided wholly regard- 
less of collateral matters and wholly unembarrassed by 
favoritism for any person or any interest. And lastly, he 
never forgot that it is the duty of the Judge to judge ac- 
cording to what thinys are alleged and what things are 
proved, and that it was likewise his duty to administer the 
law and not to make it. 

It was because of the high character of the man whom we 
honor today was generally recognized and the value of his 
judicial] services generally appreciated that he was con- 
tinued in the office of Supreme Judge for more than thirty- 
four years, by popular majorities in state-wide and district 
elections. To epitomize the mission and life of Judge Rose, 
it may well be said of him in the language of another: ‘‘He 
was an ornament to his profession and an honor to every 
office he ever held.” 


Honorable John W. Delehant, Judge of the United States 
District Court for the District of Nebraska, was unable to 
be present. Honorable Lester L. Dunn of the Lincoln Bar 
read the following statement prepared by Judge Delehant: 


May it Please the Court: 


To the bench and bar of Nebraska, no individual, so 
nearly as the man in whose memory this service is held, has 
symbolized the Supreme Court of the state in its growth 
and character. William B. Rose came to our bar while men 
were still living who had been among its earliest justices. 
For nearly fifty-three years he was intimately associated 
with its personnel, originally as a member of its clerical 
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staff, later in the state’s department of justice, and finally 
for thirty-four years as a member of the court. Our state 
has witnessed no comparable career of high public service; 
for its counterpart is rare in the history of any common- 
wealth. The greater number of us who are participating 
in this ceremony in his honor, were admitted to this bar 
some years after he had been elevated to the bench and 
stood before him as one of the members of the court through 
its many changes until voluntary retirement terminated his 
long and distinguished judicial labors. 


No one may adequately define the qualities which should 
characterize a judge. The attempt to do so ends too fre- 
quently in mistaken emphasis or disproportion. We may, 
nevertheless, recognize many of them in the life and labor 
of a man who has long given himself to exceptional judicial 
service. And it is so with Justice Rose. 


An unaffected humility characterized both the man and 
his work. He endeavored always to deal impersonally, as 
well as impartially, though also humanly, with each instant 
problem, to the end that the law, rather than the judge, 
might speak in the decisive opinion. As a reviewing judge 
he brought to the bench an excellent knowledge of the fun- 
damentals of jurisprudence and a practiced capacity for 
scholarly research. Yet, he was in no wise a narrow legalist 
in his decisions. He respected faithfully the counsel of 
judicial precedent; but his obedience to it was never slavish 
or wholly inflexible. He sought to look through the inani- 
mate record and the sheer volume of each case—even 
through the irrelevancies that too frequently intrude into 
litigation—to the living facts, and to pass upon them in the 
light of the also living law and of his own abundant knowl- 
edge of human character, with its virtues and its frailties. 

The clarity of his opinions has been emphasized in your 
committee’s memorial on this occasion. Few jurists have 
achieved equal simplicity, lucidity, and directness in judicial 
writing. And none has more completely refrained from the 
introduction into his decisions of argument resting upon 
mere personal conviction. The ruling of the court was what 
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mattered in his estimation; and he was consistently un- 
willing to couch it in vain, irrelevant or redundant language. 

In behalf of all members of the bar of this court, who, 
especially in the earlier years of their professional labors, 
have been its beneficiaries, I ask finally to be allowed to 
testify to his unfailing patience and generosity to lawyers 
who appeared before his court. Despite the many tempta- 
tions to which he must have been subjected by us, he was 
never abrupt or curt. He listened with a kindly, if not 
always persuaded countenance; rarely questioning an advo- 
cate, and then pointedly but courteously; and he met the 
lighter moments of the judicial day with an encouraging 
smile. To the faltering or unpracticed attorney, particu- 
larly if he were young, he frequently offered a suggestive 
question or approach. He was, at all times, the benevolent 
and sympathetic judge whose bearing invited from counsel 
the fullest measure of effort in the utmost confidence that 
his case would receive a calm and fair judicial appraisal, 
and his own argument and briefs an understanding con- 
sideration, obscured as little as might be by any inade- 
quacies on their part. 

After reading Judge Delehant’s statement, Mr. Dunn 
stated : 

May I in my behalf say, that I knew Judge Rose in 
a different way than most lawyers. Mrs. Dunn and I have 
visited at the home of Judge and Mrs. Rose many times. 
We played together. We had several Christmas dinners to- 
gether. I recall one 4th of July, Mrs. Dunn and I spent the 
evening of July 3rd and the 4th with Judge and Mrs. Rose 
at their cabin. Judge Rose and I walked through the woods. 
He was a delightful companion. He knew about the birds, 
the trees and the flowers and he found pleasure in talking 
about them. Judge Rose and I played horseshoes together 
“and he was a master at the game. When the pitch was 
close, he would want to construe the benefit of the doubt in 
my favor. His thoughts. were always clean and wholesome 
and his activities were always of an honest purpose. The 
life of Judge Rose is a challenge to the Bench and the Bar 
of this State. 
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Associate Justice Bayard H. Paine. 


In paying tribute to our brother and former associate on 
ths bench, Judge Williarn B. Rose, I do so with a sense of 
my utter inability to do him and his services adequate 
justice. 


After consulting with the chairman of the committee, Mr. 
Williams, it was decided that it would not be out of place if 
a little time was given on this occasion to setting out the 
actual number of opinions written by Judge Rose, and dis- 
cussing perhaps a half dozen of them. 


A painstaking search of Judge Rose’s opinions was made 
by my secretary, in which she examined page by page the 
Nebraska Reports from Volume 88 to Volume 142, and 
made a record 75 pages long, giving the title, citation in 
Nebraska Reports, the nature of the case and its disposition, 
of every opinion of Judge Rose, and the original of this 
record has been bound by the clerk of this court for Mrs. 
Rose. It was found that he had prepared 999 opinions 
which were adopted by the court, and in addition wrote 80 
dissents, which did not include many brief dissents of 
simply a line or two. To these should be added seven con- 
curring opinions, all of which were written in important 
cases and assisted by amplifying the holding of the main 
opinion. 

It may be of interest to the bar to note that of the 999 
opinions written by Judge Rose and adopted by the court, 
653 were affirmances, 210 cases were reversed and re- 
manded for new trials, 83 opinions dismissed the action, 
and the others closed with miscellaneous orders. 


It may also be added that during the time that Judge 
Rose was a member of the court many per curiam opinions 
were adopted, in which the writer of the opinion was not: 
disclosed nor given any credit in records of the court. Some 
of these opinions were of considerable length, and it is safe 
to estimate that from 150 to 200 of these per curiam opin- 
ions should also be credited to Judge Rose, making over 
1200 opinions that he wrote while a member of this court. 
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- I must add that the latchstring of his chambers was al- 
ways out, and that he was ever ready to discuss with junior 
members of the court points in the opinions upon which 
they were working, and he often gave valuable help in re- 
framing paragraphs to give a more accurate statement of 
the facts or the law. 

Judge Rose was one of four new judges appointed by 
Governor Sheldon to this court on November 30, 1908, 
which appointment was recorded by the clerk on December 
1, 1908, on which day he first sat as a member of this 
body, which on that date for the first time consisted of 
seven judges. 

From the very first, Judge Rose’s opinions were short, 
accurate and concise. To illustrate this, take his opinion in 
the case of Still College of Osteopathy v. Morris (93 Neb. 
328). Very extensive briefs were filed in the case, together 
with a printed abstract of the pleadings and evidence. Yet 
Judge Rose, in an opinion of only 214 pages, held that when 
a husband and wife each sign a joint note for $600 for tui- 
tion, the wife cannot avoid liabilty on the ground that she 
signed it only as surety for her husband, and having no 
property of her own the contract was void, when the facts 
disclose that they each completed a'two-year course in osteo- 
pathy and each received a diploma and were registered 
practitioners at the time the suit was brought. Judge Rose 
clearly stated that this wife had made a valid contract to 
pay her tuition; that she was a principal rather than a 
surety to the extent of her own tuition; that she prepared 
herself for a learned profession, which she used as a means 
of livelihood, from which she could accumulate a separate 
estate. Judge Rose cited the statute which allows any mar- 
ried woman to carry on a trade or business on her own 
separate account, and declared that the word “‘business”’ was 
used in its popular sense and included a profession which 
this woman followed as a means of livelihood. In this’ 
opinion he courteously considered the woman’s defense, but 
his reasoning in denying that defense was faultless. 

In an original suit in this court against the Ak-Sar-Ben 
Exposition Company, brought by the Attorney General for 
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an injunction to prevent that Exposition Company from 
conducting unlawful betting by the pari-mutuel system in 
connection with horse racing, the opinion was written by 
Judge Rose. He held that the legislature had been without 
power or authority to authorize a lottery of any kind, as it 
had done, and that this form of gambling or betting on 
horse racing was unlawful and punishable as a lottery. This 
decision, in 118 Neb. 851, dated September 26, 1929, stopped 
pari-mutuel betting on horse racing in Nebraska until a 
constitutional amendment was adopted by a majority of 
Nebraska voters in 1934 which specifically allowed pari- 
mutuel betting on horse racing when conducted within a 
race track enclosure at licensed horse-race meetings. 

In the case of State v. Lovell (117 Neb. 710), we find an 
opinion written by Judge Rose in another original proceed- 
ing in this court. This was for the publication of con- 
temptuous matter reflecting upon three members of this 
court who had been individually named in an editorial, and 
Judge Rose held that it was contemptuous per se. The last 
paragraph of the opinion reads as follows: 

“The evidence establishes the guilt of defendant be- 
yond a reasonable doubt. This conclusion is wholly 
free from resentment or revenge. No fine has been 
imposed. Imprisonment is limited to ten days.” 

The 80 dissents which Judge Rose filed from majority 
opinions show that when he could not see eye-to-eye with 
his colleagues on the bench he would not always remain 
silent, but would, in apt phrases, set out his judgment on 
the matter, and endeavor to show wherein he thought the 
prevailing opinion was in error. As the writer of a dissent 
speaks only for himself, he is entirely free to speak his own 
mind, without the restrictions which a member of the court 
is under in writing an opinion for the majority members of 
the court. It may not be amiss to refer to several of these 
dissenting opinions. 

Judge Rose filed only four dissents in first degree mur- 
der cases, in each of which a conviction was reversed, 
and they were in McKay v. State (90 Neb. 63), Larsen 
vy. State (92 Neb. 24), Sharp v. State (115 Neb. 787), 
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and Garrett v. State (118 Neb. 373), in which dissents 
he gave some of the facts of the shocking atrocity of 
the homicide, as he said in the McKay case, and then posi- 
tive reasons, based on the facts and the law, why he thought 
these four convictions of murder in the first degree should 
each have been sustained. 

In 1917, Cole and Grammer were charged with the mur- 
der of Lulu Vogt in Howard county, Cole as principal, 
Grammer as accessory before the fact. They did not de- 
mand separate trials, but immediately when a jury had_ 
been selected and sworn, and they both were in jeopardy, 
Cole arose and changed his plea of not guilty to guilty, and 
still the defendants did not demand separate trials, and as 
trial judge I ruled that the trial should continue as against 
the guilt or innocence of Grammer, and that same jury 
should determine whether Cole should be given a life sen- 
tence or death on his plea of guilty. 

On appeal to this court, Judge Rose held (103 Neb. 325) 
that this ruling in this unusual situation was proper, one 
judge dissenting. 

In the first degree murder case of Nichols v. State (109 
Neb. 335), six supreme judges and two district judges sat 
in the case. The county attorney of Cheyenne county filed 
an information two pages long, as had been customary. 
Judge Rose in his opinion said this ancient form of pompous 
repetition found in common-law forms was “a relic of 
times when blood-thirsty rulers, religious bigots, and po- 
litical tyrants intentionally inflicted punishments on inno- 
cent victims under false charges.” He then wrote that this 
court was empowered to promulgate rules of procedure, 
and thereupon he set out a short form of information, in 
apt and simple language, to be used by a county attorney, 
in which he charged in six lines that the defendant feloni- 
ously, deliberately, and with premeditated malice shot the 
deceased with a revolver, that she died, and he thereby 
committed murder in the first degree. Every county at- 
torney in Nebraska facing a murder trial since that date has 
revered the name of Judge Rose for simplifying the re- 
quirements of information. 
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In the case of Hopper v. Koenigstein (185 Neb. 837), 
Mr. Hopper, an expert service man in the electrical refriger- 
ating business, was sent into a tavern to repair, adjust and 
test out the beer-cooling system,—which required several 
hour’s work. While so engaged he struck up an acquaint- 
ance with an intoxicated ex-convict, who was an entire 
stranger to him, and who, without provocation, struck and 
killed him. The court denied his widow an award of com- 
pensation for his death on the ground that Hopper had 
deviated from his employment and was spending his leisure 
time in conviviality and beer-drinking with a stranger. 


Judge Rose did not accept the view of the majority of his 
brethren, and in a very sharp dissent said: 


“It is common knowledge that a barroom is a place 
of danger frequented by ruthless criminals. When 
such common knowledge was notorious, the legislature 
created a department of government to license beer 
taverns and keep barrooms under surveillance. An 
employer may anticipate such a danger when he sends 
an employee into an open barroom to work.” 


In an article reviewing this opinion in 20 Neb. Law Re- 
view 189, it is said the main opinion is a distinct departure 
from the broad construction policy of most American juris- 
dictions, and in the Law Society Journal of Massachusetts 
for August, 1946, and also in the Illinois Law Review to be 
published next month, the dissent of Judge Rose in this 
case is praised as excellent. 

Dean Foster said in an article on Nebraska Trust Law 
that “the necessity of tracing trust property in bank liqui- 
dation cases has given rise to more dissenting opinions and 
more reversals than any other problem in Nebraska trust 
law.” 

Doubtless the best illustration of this confusion was the 
case of Central Nat. Bank of Lincoln v. First Nat. Bank of 
Gering, which was before our court several times in 1927 
and 1928. The opinions, dissents and concurring opinions 
cover over 50 pages. It was an action to impress a trust 
upon the assets of an insolvent national bank. The first 
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opinion was a reversal, with three dissents, led by Judge 
Rose. Then a rehearing was allowed, and an opinion of af- 
firmance was written by Judge Rose, and three dissents. 
But the case was not settled, for one member of the court 
died and the newly appointed judge voted the other way on 
rehearing, and a reversal followed by a 4-to-3 vote, decid- 
ing that the augmentation-of-assets theory applied in liqui- 
dation of national banks. 

To this final decision (117 Neb. 1638), Judge Rose wrote a 
vigorous dissent, in which are found these statements, 
which illustrate his clearness of thought, his terse English, 
and his faith in and guidance by Christian principles: 

“If the appeal presents a federal question, an im- 
perative duty calls for the independent judgment of 
each member of the court in determining the issue, 
because the supreme court of the United States, as I 
understand the situation, has not spoken the final word 
on the subject and the federal courts inferior to that 
tribunal do not agree on the proper solution.” 

“I am unwilling to surrender my own ideas of justice 
and equity for what I conceive to be a fundamental 
error that will disturb the banking and other financial 
interests and perpetuate in the judicial department of 
government an evil at variance with established rules 
of equity and the deniand of justice.” 

“This is contrary to the universal rule of equity that 
it is the duty of a trustee to disclose to his beneficiary 
what became of the trust property and to account for it. 
The philosophy on which this latter precept is based 
came down through the centuries from the Chancellor 
of Galilee Who dictated the hallowed petition, ‘Lead us 
not into temptation,’ and Who decreed, ‘No man can 
serve two masters.’ ” 

When Judge Rose was asked one afternoon to name one 
of his opinions which he considered of special interest, or 
out of the ordinary, he immediately referred to the case of 
Jordan v. Quibble (86 Neb. 417), which gave women the 
right to hold county offices. 
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Since 1884 women had held school offices, but Gertrude 
Jordan, who had been deputy county treasurer of Cherry 
county for several years, decided to run for the office of 
county treasurer and was elected by a big majority, but the 
old county treasurer refused to give up the money and the 
records of the office to her, contending that she was not 
qualified to hold the office. An original application for a 
writ of mandamus was brought in the Supreme Court. 
Judge Rose held in this opinion that neither the statutes 
nor the Constitution declared that a woman should be in- 
eligible to hold the office of county treasurer and that she 
had been chosen by the electors to fill that office and that 
she was competent to make contracts and to bind herself by 
an official bond, and that as she had shown a legal title to 
the office of county treasurer of Cherry county the writ of 
mandamus was allowed. 

This opinion was by a divided court, and a very strong 
dissent was filed, charging that if women had the right to 
be elected to a county office some woman might even be 
elected Governor of the state. This opinion was doubtless 
against the weight of authority in the United States at the 
time it was rendered, but Judge Rose admitted on question- 
ing that he had received many letters from all over the 
United States praising this opinion, and it was published in 
newspapers in the east, and some editors gave this opinion 
credit for giving women new courage to join heartily in 
working for suffrage, which they finally received under the 
19th Amendment in 1920. 

Ten years ago the famous “bank nights” were being con- 
ducted by many of the motion picture houses over the state 
of Nebraska and were attended by thousands. A petition 
for injunction against them, brought by the Attorney Gen- 
eral, finally reached this court, and Judge Rose wrote the 
opinion (133 Neb. 392), which decided that “bank night” 
as operated by these theatre corporations includes the ele- 
ment of chance and is a lottery, and granted a perpetual in- 
junction against their continuance. This finished bank 
nights in Nebraska. 
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The John O’Connor will case from Adams county, involv- 
ing a forged signature, was before this court five times. 
Judge Rose’s opinion was so important that it was repub- 
lished in 12 A. L. R. 199, with an annotation on disputed 
signatures. 


Doubtless Albert S. Osborn, whose office is at 233 Broad- 
way, New York City, is one of our nation’s outstanding 
handwriting experts, for since 1942 he has been president 
of the American Society of. Questioned Document Exam- 
iners. In the 2d edition of his textbook entitled ‘“Ques- 
tioned Documents,” which was simultaneously published in 
New York, Toronto and London, he not only refers to Judge 
Rose’s excellent decision in the O’Connor will case several 
times in the text and notes, but quotes a half page from it 
in the preface to his book, the first sentence of which reads 
as follows: 


“In the unbiased search for the truth the law has no 
favorites by presumption. Silent circumstances, with- 
out power to change their attitude, or to make explana- 
tions, or to commit perjury, may speak as truthfully in 
court as animated witnesses.” 


In the American Bar Association Journal for April, 1936, 
Dean Wigmore, of the Law School of Northwestern Uni- 
versity, gave an appraisal of the state supreme courts as to 
judicial ability. For a period of eight years he kept records 
on cards of opinions discussing points of evidence only, a 
subject of which he was a master. 


He analyzed the opinions of all the members of each state 
‘court on five points,—intelligence, style, liberality, learn- 
ing, and expert wisdom. In conclusion, he selected 22 
judges in the United States who had made the most valu- 
able contributions in their opinions, and in this galaxy of 
outstanding judges he named Judge William B. Rose of 
Nebraska. This placed him among the truly great, such as 
Burch of Kansas, Rugg of Massachusetts, Marshall of Ohio, 
Rossman of Oregon, Kephart of Pennsylvania, Nickels of 
Virginia, Rosenberry of Wisconsin, and Cardozo of New 
‘York. 
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It may be thought by some that this is a somewhat un- 
usual eulogy, but Judge Rose will be long remembered as 
the writer of fine opinions, which will in reality constitute 
his lasting monument. ~ 

Chief Justice Simmons, in an exhaustive article found in 
the 2d volume of the Nebraska Digest on the “Judicial 
System of Nebraska,” closes with this paragraph: 

“* * * this short history of the court would not be 
complete without particular mention of the services of 
the Hon. William B. Rose, senior associate justice. He 
has served this state for over fifty years, as assistant. 
librarian and reporter, assistant attorney general, and 
as a member of this court for the last thirty years. 
Justice Rose is recognized as one of the able judges of 
the courts of the United States, who have written 
masterly opinions and made most frequent and valuable 
contributions to the law.” 

When Judge Rose voluntarily left this court he had 
reached a ripe old age, but had retained full possession of 
all of his natural faculties. He had never used tobacco or: 
liquor, nor indulged in profanity. Against his personal or 
official character no breath of scandal or suspicion had 
ever rested. 

He had performed all of the arduous duties as a member: 
of this court with complete satisfaction to himself, his. 
brothers on the bench, and the public generally, whose ap- 
preciation of him as a man and a judge was amply proven 
by his successive re-elections to the court for term after 
term. 

The closest of family ties existed between Judge Rose 
and his younger brother, Halleck, a brilliant Omaha at-. 
torney, who died April 22, 1932. Soon thereafter Judge- 
Rose published a memorial booklet, which gave a sketch of 
the life and accomplishments of Halleck, and concluded 
with the publication in full of the memorial address which 
had been given by Halleck in 1928 in memory of the lately 
departed members of the Omaha bar. 
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May I close this tribute to Judge Rose today by using 
words similar to those used by his brother Halleck in clos- 
ing his eulogy on that occasion: 

In the spirit of fraternity, let us remember our departed 
brother at his best, in his deeds that made life glorious and 
worthy of emulation; but let us remember that the time 
comes on apace when the curtain will fall upon our lives, 
and we will pass from the vision of our friends and loved 
ones; and let us so live and act that on departing we may 
leave behind us none but sweet and tender and cherished 
recollections. 


Associate Justice Ellwood B. Chappell. 


We recognize that by mere speaking we cannot now add 
even one syllable to the immortal record already lived, writ- 
ten, and spoken by Judge Rose in his lifetime. Knowing 
this full well, we do not now remain silent because to think 
of him enriches our own lives. 

He was gentle, yet unafraid. Justice to him was imper- 
sonal, injustice personal. He took justice for granted. It 
lived and was cultivated by him as a matter of course. In- 
justice was modestly to be slain whenever he observed its 
ugly face. He thus lives on as a judicial example to be 
emulated by judges who have a passion to live, even after 
death, and it is an honor to pay him tribute. 


Chief Justice Robert G. Simmons. 


The statements made here concerning the life and public 
service of Judge Rose meet the full concurrence of the court. 

Judge Rose loved the living law. He had’ a deep love for 
his family and a never-forgotten love for the hills of his 
native Pennsylvania and their flowers—particularly the 
dogwood. There were in his character the qualities of the 
granite of those mountains and the exquisite beauty of their 
‘flowers. 

And now, permit a personal reference. I became Chief 
Justice of this court without previous judicial experience. I 
‘needed help. Judge Rose had a full understanding of the 
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work of the court for almost half a century. He had a well- 
indexed memory of its practices, procedures, and precedents, 
many unwritten, particularly on administrative matters. 
During the years I was privileged to serve with him, he 
never failed to meet my requests for help and never failed 
to give me the full benefit of his knowledge, his learning 
and his judgment. I am greatly in his debt. 

Mrs. Rose honors us with her presence this morning. For 
her and the court I thank the committee and each of its 
members for the full performance of the trust we placed in 
them. The motion of the committee is granted. 
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RULES OF PRACTICE AND PROCEDURE 

On February 2, 1946, the Supreme Court entered the 
following order: 

It is hereby ordered that the following be adopted as a 
rule of -practice for county courts in this state pursuant 
to the authority of section 25 of Article V of the Consti- 
tution: 

“Whenever the jurisdiction of the County Court 
is invoked in any of its probate, guardianship or testa- 
mentary trust powers, in any proceeding for which 
notice is not otherwise provided, the County Judge 
may, in the exercise of sound judicial discretion, re- 
quire notice of the time, place and purpose of a hearing 
in such proceeding to be given by such personal service 
as the Court may direct or by publication of notice in a 
legal newspaper three successive weeks.” 

It is hereby ordered that the following probate forms be 
approved as being sufficient and in compliance with all re- 
quirements of the Constitution, statutes and applicable 
judicial decisions. It is further ordered that the use of 
such probate forms is not in any sense mandatory, and the 
use of any other form will not be considered insufficient 
because it does not follow or comply with the applicable 
recommended form. 


PROBATE NOTICES 


NOTICE OF ADMINISTRATION 
County Court of ..............--..-- County, Nebraska. Estate 
OL: aicities sic sosshths cad Soossenddede sot , Deceased. 
The State of Nebraska, to all concerned: Notice is here- 
by given that a petition has been filed for the appointment 


OP cee ese as administrat.... of said estate, which will 
be for hearing in this court on .......-.....-...... mi |: epee atc 
o'clock ........ M. 


County Judge. 
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NOTICE OF PROBATE 
County Court of -.........2....... County, Nebraska. Estate 


The State of Nebraska, to all concerned: Notice is here- 
by given that a petition has been filed for the probate of 
the will of said deceased, and for the appointment of ............ 


Sitter hss ant sdthe. QS ceecececceseerceteeeceeeeeeeeese... thereof, which 
will be for hearing in this court on ..................-. Pe: peer , at 
ee o’clock ........ M. 


County Judge. 


NOTIGE TO CREDITORS 
County Court of -...000............ County, Nebraska. Estate 
Oligtietledcecae ze fries hte scente , Deceased. 
The State of Nebraska, to all concerned: Notice is here- 
by given that all claims against said estate must be filed 


on or before the ..-......... day of .......-.--....-- Sotto EO oh , or be 
forever barred, and that a hearing on claims will be held 
in this court on ................ » LD » at we. o’clock, ........ M. 


County Judge. 


NOTICE OF FINAL SETTLEMENT 

County Court of -....000022... County, Nebraska. Estate 
OD hee cac i ashes Pen , Deceased. 

The State of Nebraska, to all concerned: Notice is here- 
by given that a petition has been filed for final settlement 
herein, determination of heirship, inheritance taxes, fees 
and commissions, distribution of estate and approval of 
final account and discharge, which will be for hearing in 
this court on ..........0--...... 7 LD? sesics Pa) eee eee o’clock, ........ M. 


County Judge. 
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ORDER FOR HEARING 
In the County Court of -.........0..000000. County, Nebraska. 


) 
In the Matter of the Estate) ORDER FOR HEARING 
Ole crn Deceased 


ehaeted enseteceteeeeeeceeeeeeeey 19.......... It is ordered that the petition. 
OL Sacsevesetcecinetis for (here state purpose of hearing substan- 
tially as it is stated in the form prescribed for the particu- 
lar notice, such as “the appointment of ...............-.... as ad- 
ministrat...... of said estate,” or “for the probate of the will 
of said deceased and for the appointment of ..........-........ as 
Sf ontse eds agit ot thereof,” or “for the final settlement herein, 
determination of heirship, inheritance taxes, fees and com- 
missions, distribution of estate and approval of final ac- 
count and discharge”) be heard in this court on 


i hs eee AL ssa te aS M., and that notice thereof be pub. 
lished in the ........---...22----.:-2e00--- as provided by law. 
(Seal) 


County Judge. 


ORDER FOR HEARING ON CLAIMS 

In the County Court of 20.0020. County, Nebraska. 
In the Matter of the Estate) ORDER FOR NOTICE 
Ofe ete cee tee hs Deceased ) TO CREDITORS 

Be ak ctetttae atta ae , 19...... It is ordered that all claims 
against said estate must be filed on or before the -....... day 
Ol neie-kere ee , 19....., or be forever barred; that a hearing 
on claims will be held in this court on ........ telerik! , 19.... at 
ee a o’clock, .... M., and that notice thereof be published in 
17 gt < eee eee as provided by law. 


County Judge. 


The following general form of notice is recommended 
for use in the following proceedings, and for such additional 
proceedings in which notice may be required or desired, 
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but for which no particular form of nctice is prescribed 
in general use. 

1. Settlement of estate as wholly exempt from payment 
of debts. (Sec. 30-384, R. S. 1943.) 

2. Extension of time for payment of debts. (Sec. 80-612, 
R. S. 1948.) 

3. Classification of claims and partial distribution to 
creditors. (Sections 30-615 and 30-616, R. S. 1948.) 

4. Partial distribution. 

5. Appointment of administrator de bonis non. 

NOTE: The recommendation for the use of the following 
form of notice in any of the foregoing proceedings is not 
to be construed as a commitment or indication that the 
giving of this or any notice is required. 


NOTICE 

County Court of .............-...--- County, Nebraska. Estate 
Of 74 tees , Deceased. 

The State of Nebraska, to all concerned: Notice is here- 
by given that a petition has been filed for (here state pur- 
pose of hearing) which will be for hearing in this court 
OM reese feed senses Heiass 5 L922.) “Ab caves o’clock, .... M. 


County Judge. 


NOTICE IN SHORT FORM PROCEEDINGS 
NOTICE TO CREDITORS AND HEIRS 


County Court of ................---. County, Nebraska. Estate 
(0 Rare Pa Ae AES ee , Deceased. 

The State of Nebraska, to all concerned: Notice is here- 
by given that ..........-..--.------ has filed a petition alleging that 
said deceased died ....-....-.2.......---:00000+ , 19...., a resident of 


o208 cctvecthtetactaieseeeume shane County, seized of (description of real 
estate), in which petitioner has derived an interest (here 
state nature of petitioner’s interest), praying for a deter- 
mination of the time of death, the heirs, degree of kinship 
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and right of descent of real property, of the deceased, 
which petition will be for hearing in this court on ................ 
Setweties SR Scart 19......, at _...... o’elock, ...... M. 


County Judge. 


NOTICE TO CREDITORS, HEIRS, DEVISEES 


& LEGATEES 

County Court of ....000 2... County, Nebraska. Estate 
Ofer 3 er es She , Deceased. 

The State of Nebraska, to all concerned: Notice is here- 
by given that a petition was filed on ........0.0..00..00..--- mp i: eee . 
alleging that the deceased died ..........0.....2---....00-- on bs eer 
resident Of .......-2::.:..:-20ccccoeeee County, and praying for the 


probate of the will and the descent of the real property of 
the deceased according to the will and without administra- 
tion, which petition will be for hearing in this court on 
sioservivettiel aes , 19...., at -....... o'clock, .... M. 


County Judge. 


On June 15, 1946, the Supreme Court entered the follow- 
ing order: 

Pursuant to the authority of Section 25 of Article V 
of the Constitution, it is hereby ordered that the fol- 
lowing be adopted as a rule of practice for district 
courts of the State of Nebraska, effective September 
1, 1946: 

PRE-TRIAL PROCEDURE; FORMULATING ISSUES 
(a) In any civil action in the District Court after issues 
have been joined the court may in its discretion direct 
the attorneys for the parties to appear before it for a 
conference to consider 

(1) The simplification of issues; 
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(2) The necessity or desirability of amendments to 
the pleadings; 

(3) The possibility of obtaining admissions of fact 
and of documents which will avoid unnecessary 
proof; 

(4) The limitation of the number of witnesses with a 
view of avoiding improper cumulative testimony ; 

(5) The advisability of a preliminary reference of 
issues to a master for findings to be used as evi- 
dence when the trial is to be by jury; 

(6) Such other matters as may aid in the disposition 
of the action. 

The court shall make an order which recites the action 
taken at the conference, the amendments allowed to. the 
pleadings, and the agreements made by the parties as to 
any of the matters considered, and which limits the issues 
for trial to those not disposed of by admissions or agree- 
ments of counsel; and such order when entered controls the 
subsequent course of the action, unless modified at the trial 
to prevent manifest injustice. The court in its discretion 
may establish by rule a pre-trial calendar on which actions 
may be placed for consideration as above provided and may 
either confine the calendar to jury actions or to non-jury 
actions or extend it to all actions. 
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CASES DETERMINED 
IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1946 


IN RE ESTATE OF G. SAM ROGERS. 

ERNEST A. ADAMS, COUNTY TREASURER, APPELLANT, V. THE 
UNITED STATES NATIONAL BANK OF OMAHA, 
EXECUTOR, APPELLEE. 

22 N. W. 2d 297 


FILED MARCH 22, 1946. No. 82046. 


1. Constitutional Law. The constitutional prohibition against the 
passage of ex post facto laws applies only to penal or criminal 
matters. 


Laws ‘which affect civil rights or which regulate civil 
remedies are not within the constitutional prohibition against 
the passage of ex post facto laws. 

3. Constitutional Law: TAXATION. The penalty provisions of sec- 
tion 77-318, R. S. 1943, when applied to years prior to the pas- 
sage of the act, are not in conflict with the provisions of section 
16, article I, of the Constitution prohibiting the passage of ex 
post facto laws. 


The penalty provisions of section 77-318, R. S. 
1948, and the provision for the distribution of the tax found in 
section 77-319, R. S. 1943, are not repugnant to the provisions 
of section 5, article VII, of the Constitution. 

5. Taxation. The terms “taxing period or periods” and “taxable 
year or years” as used in sections 77-317 and 77-318, R. S. 1943, 
refer to one and the same period and are a year in length. 

6. Statutes: TaxaTION. The act now comprising sections 77-316 
to 77-319, inclusive, R. S. 1948, is a general law and not violative 
of section 18, article III, of our Constitution. 


(1) 
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. The act now comprising sections 77-316 to 77- 
319, inclusive, R. S. 19438, does not violate the provisions as to 
uniformity nor create a separate classification contra to section 

1, article VIII, of our Constitution. 

8. Penalties: TAXATION. The impositions made by legislative au- 
thority for failure to return property for taxation or for fail- 
ure to pay taxes when due, whether designated as interest or 
penalties, are no part of the tax. 

APPEAL from the district court for Douglas County: 
FRANK M. DINEEN, JUDGE. Reversed and remanded with 
directions. 

Kelso Morgan and Joseph D. Houston, for appellant. 

L. J. TePoel, for appellee. 

Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ. 

SIMMONS, C. J. 

In this action the plaintiff, as county treasurer of Doug- 
las County, seeks to recover taxes, interest, and penalties 
against the estate of a deceased person under the provisions 
of sections 77-316 to 77-319, and 77-518, R. S. 1948. The 
defendant is the executor of the estate. The trial court 
allowed the claim in part. Plaintiff appeals and defendant 
cross-appeals. We reverse the judgment of the trial court 
and remand the cause with instructions. 

When this action reached the district court, both parties 
moved for judgment on the pleadings. The facts are not 
in dispute. G. Sam Rogers died at Omaha, Nebraska, Octo- 
ber 24, 1944. His executor filed an inventory of the assets 
of the estate on December 21, 1944. A copy of the inventory 
was furnished to the county assessor, who found that a 
large amount of intangible personal property had not been 
returned for taxation by the deceased during the years 
1941, 1942, 1943, and 1944. The county assessor computed 
the tax on the personal property for the years 1941, 1942, 
and 1943 at the same rate as would have been imposed upon 
the property had it been returned for taxation, added 
thereto interest and penalties as provided in the act, and 
certified the years and amounts thereof to the county treas- 
urer. The principal sum of the taxes so certified amounted 
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to $9,394.55, interest $1,161.32, and penalties $4,697.21, or 
a total of $15,253.08. The personal property was added to 
the tax rolls for the year 1944 and a tax assessed in the 
amount of $3,510.42. Plaintiff filed a claim against the es- 
tate of the deceased and prayed for its allowance. Defend- 
ant by answer questioned the regularity of the assessment 
and levy of the tax for the year 1944, but nevertheless al- 
leged that it was willing and ready to pay said sum of 
$3,510.42, and prayed that the claim to that extent be al- 
lowed. Defendant further questioned the allowance of the 
claim for the years 1941, 1942, and 1948 in whole and in its 
several parts for various constitutional and other reasons, 
which will be stated hereinafter so far as assigned as error 
here. 

The trial court (1) disallowed the claim for taxes for the 
year 1941; (2) allowed the claim for taxes and interest for 
the years 1942, 1948, and 1944; and (3) denied the penalty 
claimed. 

Plaintiff appeals presenting the issues that the court 
erred (1) in denying the penalty provided in the act and in 
holding that provision of the act to be unconstitutional and 
void; (2) in holding that the claim for the year 1941 was 
invalid and in disallowing the same. Defendant cross-ap- 
peals and assigns as error the holding (1) that the claim 
for the taxes for the years 1942, 1943, and 1944 is valid; 
(2) in holding that the interest clause of the act is valid; 
and (3) the judgment of the trial court in regard to the 
body of the tax and interest is contrary to law. 

As a result of the pleadings, we are concerned here with 
the taxes, interest, and penalties for the years 1941, 1942, 
and 1943. 

In the Revenue Act of 1921, the Legislature included a 
provision providing a method of reassessing “any property” 
which had been improperly omitted from the tax list, or, 
if assessed, had been undervalued; in part the procedure 
provided for an order to show cause to be served upon “any 
person, company or corporation affected”; it provided 
for a hearing and for a reassessment under certain 
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circumstances. The act contained a limitation that no such 
action should be taken “ * * * unless the same be commenced 
by December first, next following the date.of the original as- 
sessment.” Laws 1921, ch. 133, art. III, § 4, p. 549; § 
77-304, Comp. St. 1929. 

In 1941, the Legislature amended and substantially re- 
enacted this section with one material change and simul- 
taneously repealed the original section. It provided that 
no such action should be taken “ * * * unless the same be 
commenced within three years, next following the date of 
the original assessment * * * .” Laws 1941, ch. 158, § 2, 
p. 639. See § 77-314, R. S. 1943. 

In the same act the Legislature provided: “The tax com- 
missioner or his subordinates acting in concert with each 
county judge, upon the filing of the inventory for an estate, 
shall check the listed personal property, both tangible and 
intangible, to determine whether it was returned for tax- 
ation during the three taxing periods prior to the taxing 

. period during which deceased died. If any personal prop- 
erty, both tangible or intangible, was not returned by the 
deceased during the three taxing periods or any taxing 
period included therein, the county judge, acting together 
with the tax commissioner, his subordinates, the county 
clerk and the county treasurer of the county, shall compute 
the tax for the year or years, during which the payment of 
taxes on said personal property was avoided within the 
three years prior to the year deceased died, at the total tax 
rate imposed upon tangible property in the governmental 
subdivision of the state of Nebraska in which the decedent 
last maintained his or her legal residence. When the 
amount of the tax due is so computed, the county treasurer 
shall then file a claim against the estate for the amount of 
taxes found due and unpaid; and the county judge shall al- 
low the same as a preferred claim. The tax so paid to the 
county treasurer shall be by him distributed to the state 
and its governmental subdivisions, in proportion to the last 
levies on tangible property for state and other purposes.” 
This act by its terms became effective on May 9, 1941. 
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Laws 1941, ch. 158, § 1, p. 688. See § 77-307, C. S. Supp. 
1941. 

In 1943, the Legislature amended and reenacted section 
77-307 and simultaneously repealed the original section. 
Laws 1948, ch. 180, § 1, p. 625; §§ 77-316 to 77-319, in- 
clusive, R. 8. 1948. The Legislature by the amended act 
provided (1) that the county judge upon filing of. an 
inventory in the estate of a deceased person should furnish 
a copy to the county assessor and in some instances to the 
Tax Commissioner; (2) that “Upon receipt of copy of in- 
ventory the county assessor shall check the listed personal 
property, both tangible and intangible, to determine 
whether it was returned for taxation during the three tax- 
ing periods prior to the taxing period during which de-' 
ceased died * * * ”; (3) that “If, upon check of the inven- 
tory, it is found that any personal property, either tangible 
or intangible, was not returned by the deceased during the 
_ three taxing periods or any taxing period included therein, 
the county assessor shall compute the tax for the year or 
years, during which the payment of taxes on the personal 
property was avoided within the three taxable years prior 
to the year the deceased died, at the same tax rate as would 
have been imposed upon the property in the governmental 
subdivision of the State of Nebraska in which the property 
should have been returned for taxation, and shall certify 
the years unpaid and the amount thereof to the county 
treasurer of such county. To the tax shall be added interest 
at seven per cent per annum from the date the tax would 
have been due, if the property had been returned for taxa- 
tion, plus a penalty of ten per cent of the amount due on 
tangible property and fifty per cent of the amount due on 
intangible property. This interest and penalty shall be in- 
cluded in the amount so certified to the county treasurer, as 
above provided”; and (4) that “Upon receiving the certifi- 
cation above provided, the county treasurer shall forthwith 
file a claim, against the estate of such deceased person, for 
the amount of taxes, interest and penalties as certified. * * * 
The tax so paid to the county treasurer shall be by him dis- 
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tributed to the state, and its governmental subdivisions, in 
proportion to the levies on tangible and intangible property, 
for state and other purposes, for the year or years during 
which the payment on the personal property was avoided.” 
Laws 1948, ch. 180, p. 625. This act by its terms became 
effective March 27, 1943. 

It will be noted that the Legislature in the 1941 act pro- 
vided that the tax upon both tangible and intangible per- 
sonal property should be computed “at the total tax rate 
imposed upon tangible property.” That was the penalty 
provision of the 1941 act for the failure to make a return 
of the property for taxation. The 1948 act provided that 
to the tax there should be added interest from the date the 
tax would have been due had the property been returned 
for taxation, plus a ten percent penalty on tangible prop- 
erty and a fifty percent penalty on tangible property. 
These provisions constituted the penalty of the 1948 act for 
failure timely to return the property for taxation. 

This brings us to plaintiff’s contention that the penalty 
provision is valid and enforceable and the defendant’s con- 
tention that the penalty of fifty percent on intangible prop- 
erty, when applied to an act done prior to the enactment of 
the 1948 act, is ex post facto and void. 

Defendant relies upon the provisions of section 16, article 
I, of cur Constitution, which is: “No bill of attainder, ex 
post facto law, or law impairing the obligation of contracts, 
or making any irrevocable grant of special privileges or 
immunities shall be passed.” 

The question then is: Is the act, when applied to the years 
prior to its passage, in conflict with the constitutional pro- 
hibiton against the passage of an “‘ex post facto law’? 

The penalty imposed by this act is not one in the nature 
of punishment for the commission of a criminal offense. 
The penalty is one levied as an inducement to the return of 
property for taxation. Such an act is not an ex post facto 
law in the constitutional sense. 

The texts state: “An ex post facto law is one which im- 
poses a punishment for an act which was not punishable 
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when it was committed, imposes additional punishment, or 
changes the rules of evidence, by which less or different 
testimony is sufficient to convict. It is essential to an ex 
post facto law, therefore, that it relate to criminal matters, 
*# *? 12 C.J., Constitutional Law, § 803, p. 1097. “Itisa 
well settled principle of construction, which is established 
by a long line of cases, that the constitutional prohibition 
against the passage of ex post facto laws applies only to 
penal or criminal matters. Laws which affect civil rights 
or which regulate civil remedies are not within the rule 
which prohibits the passage of ex post facto laws.” 12 
C. J., Constitutional Law, § 805, p. 1099. See, also, 16 C. J. 
S., Constitutional Law, §§ 435, 437, pp. 886, 889; 11 Am. 
Jur., Constitutional Law, § 351, p. 1179. 

Similar provisions are found in the Constitution of the 
United States. Section 9, article I, of the Constitution of the 
United States provides: “No bill of Attainder or ex post 
facto Law shall be passed.” This is a restraint upon the 
power of the Congress. Section 10, article I, provides: “No 
State shall * * * pass any Bill of Attainder, ex post facto 
Law, or Law impairing the Obligation of Contracts * * * .” 
This is a limitation upon the legislative power of the states. 

In Calder v. Bull, 8 Dallas 386, Chase, J., said: “The pro- 
hibitions not to make any thing but gold and silver coin a 
tender in payment of debts, and not to pass any law impair- 
ing the obligation of contracts, were inserted to secure pri- 
vate rights ; but the restriction not to pass any ea post facto 
law, was to secure the person of the subject from injury or 
punishment, in consequence of such law: If the prohibition 
against making ex post facto laws was intended to secure 
personal rights from being affected or injured by such laws, 
and the prohibition is sufficiently extensive for that object, 
the other restraints I have.enumerated were unnecessary, 
and therefore, improper; for both of them are retrospec- 
tive.” 

In Calder v. Bull, supra, Paterson, J., said: 

“Again, the words of the constitution of the United States 
are, ‘That no State shall pass any bill of attainder, ex post 
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facto law, or law impairing the obligation of contracts.’ 
Art. 1, s. 10. Where is the necessity or use of the latter 
words, if a law impairing the obligation of contracts, be 
comprehended within the terms ex post facto law? It is 
obvious, from the specification of contracts in the last mem- 
ber of the clause, that the framers of the constitution did 
not understand or use the words in the sense contended for 
on the part of the plaintiffs in error. They understood and 
used the words in their known and appropriate significa- 
tion, as referring to crimes, pains and penalties, and no 
further. The arrangement of the distinct members of this 
-section, necessarily points to this meaning. * * * on full con- 
sideration, I am convinced, that ex post facto laws must be 
limited in the manner already expressed; they must be 
taken in their technical, which is also their common and 
general, acceptation, and are not to be understood in their 
literal sense.” 

In Calder v. Bull, supra, Iredell, J., said: ‘Still, however, 
in the present instance, the act or resolution of the legisla- 
ture of Connecticut, cannot be regarded as an ex post facto 
law; for the true construction of the prohibition extends to 
criminal, not to civil cases.” 

In Kring v. Missouri, 107 U. S. 221, 27 L. Ed. 506, 2 S. Ct. 
443, the Supreme Court of the United States said: ‘It will 
be observed that here are grouped contiguously a prohibition 
against three distinct classes of retrospective laws; namely, 
bills of attainder, ex post facto laws, and laws impairing 
the obligation of contracts. As the clause was first adopted, 
the words concerning contracts were not in it, because it 
was supposed that the phrase ex post facto law included 
laws concerning contracts as well as others. But it was 
ascertained before the completion of the instrument that 
this was a phrase which, in English jurisprudence, had ac- 
quired a signification limited to the criminal law, and the 
words ‘or law impairing the obligation of contracts’ were 
added to give security to rights resting in contracts.” 

The historical background of the meaning of the ex post 
facto provision is clear. The Supreme Court of the United 
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States has had before it the identical question which we 
have here in Bankers Trust Co. v. Blodgett, 260 U. S. 647, 
67 L. Ed. 439, 43 S. Ct. 233. There a state statute imposed 
a penalty for a five-year period upon estates of decedents 
for nonpayment of taxes during the lifetime of the owner. 
There it was claimed that one of the years for which the pen- 
alty was claimed was before the passage of the act, and 
hence as to that year the act was an ex post facto law. The 
Supreme Court of the United States said: “The contention 
is untenable. The penalty of the statute was not in punish- 
ment of a crime, and it is only to such that the constitutional 
prohibition applies. It has no relation to retrospective 
legislation of any other description.” See, also, City of 
Fremont v. Dodge County, 130 Neb. 856, 266 N. W. 771. 
Our decisions in Marion v. State, 16 Neb. 349, 20 N. W. 289, 
396, and State v. McCoy, 87 Neb. 385, 127 N. W. 137, are 
in accord, for those decisions had to do with the criminal 
code and the punishment involved. 

The act is not vulnerable to the objection that, in the ap- 
plication of the penalty provision to the years prior to its 
passage, it is an ex post facto law in the constitutional 
sense. 

All property in this state, not expressly exempt there- 
from, is subject to taxation. Constitution, art. VIII, § 2; 
§ 77-201, R. S. 1943. The obligation to return property 
for taxation is a continuing one. That obligation rested 
upon the deceased during his lifetime both before and after 
the passage of the act in question. The penalty provision of 
the act is not a tax levied upon property for the years prior 
to the enactment and as a result of the act in question. The 
penalty provision is no part of the tax. Steinacher v. Swan- 
son, 131 Neb. 439, 268 N. W. 317; Tukey v. Douglas County, 
133 Neb. 732, 277 N. W. 57. The penalty provision is at- 
tached because the taxpayer in his lifetime failed to return 
his property for taxation. That failure occurred after as 
well as before the passage of this act, and hence the imposi- 
tion of the penalty is not even retroactive. 

Defendant next argues that the penalty provision is void 
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as repugnant to section 5, article VII, of our Constitution. 
The provision is: ‘All fines, penalties, and license moneys, 

arising under the general laws of the state, shall belong and 

be paid over to the counties respectively, where the same 
may be levied or imposed, and all fines, penalties and license: 
moneys arising under the rules, by-laws, or ordinances of 
cities, villages, towns, precincts, or other municipal sub- 
division less than a county, shall belong and be paid over to: 
the same respectively. All such fines, penalties, and license: 
moneys shall be appropriated exclusively to the use and sup- 

port of the common schools in the respective sub-divisions: 
where the same may accrue.” Defendant assumes that the: 
statute directs that the entire amount of taxes, interest, 
and penalties shall be distributed between the state and its 

‘political subdivisions, the same as the taxes would have 
been distributed had the property been returned for taxa- 

tion and the taxes paid. Or as defendant states, “ * * * the 
penalty is distributed as a general tax, and is not appropri- 

ated to the school fund.” Defendant cites authorities based. 
on that theory. This is an erroneous construction of the 

act. It clearly distinguishes between the tax, the interest, 

and the penalty. It then directs that “The tax so paid to 
the county treasurer shall be by him distributed to the state, 

and its governmental subdivisions * * * :’ § 77-819, 

R. S. 1948. The statute is silent as to the distribution of 
the interest and the penalties. 

Defendant further assumes that the penalties provided 
by the act are within the scope of the penalties which the 
constitutional provision states shall be appropriated ex- 
clusively to the use and support of the common schools. 
We do not decide that question. Assuming that this posi- 
tion is correct, it does not follow that the penalty provisions. 
of this act are in conflict with the constitutional provision. 
The constitutional provision requires that “All fines, penal- 
ties, and license moneys, arising under the general laws of 
the state, shall belong and be paid over to the counties re- 
spectively, where the same may be levied or imposed * * * .’” 
Plaintiff seeks to enforce the payment to him as county 
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treasurer of the tax, interest, and penalties. There is no 
conflict there. The Constitution further says that ‘All 
such fines, penalties, and license moneys shall be appropri- 
ated exclusively to the use and support of the common 
schools * * * .” We think it need not be demonstrated that 
the act under question is not an appropriation bill, nor does 
it seek to appropriate or direct the allocation of the funds 
collected as penalties under it. The constitutional provision 
here considered relates to whom the penalties shall be paid 
and to whom appropriated. It does not relate to the impo- 
Sition of the penalty. We see no conflict between the con- 
stitutional provision and the act under consideration. 

The act is not vulnerable to the constitutional attack just 
considered. We conclude that the trial court erred in deny- 
ing the penalty recovery which plaintiff sought. 

Plaintiff’s second assignment of error presents the ques- 
tion as to whether or not, under the facts of this case, taxes 
for the year 1941 may be included. The statute provides 
that the county assessor shall determine whether the prop- 
erty “was returned for taxation during the three taxing 
periods prior to the taxing period during which deceased 
died * * * .”” § 77-317, R. S. 1948. And if it is found that 
the property “was not returned by the deceased during the 
three taxing periods or any taxing period included therein, 
the county assessor shall compute the tax for the year or 
years, during which the payment of taxes on the personal 
property was avoided within the three taxable years prior 
to the year the diseased died * * * .” § 77-318, R. S. 
1943. Plaintiff contends that the taxing period or year is 
the calendar year. Defendant contends that the taxing 
period begins on April 1 of each year, that being the date 
generally referred to in the statutes. See § 77-1201, R. S. 
1943, as amended (Laws 1945, ch. 186, p. 577); §§ 77- 
1211, 77-1212, 77-1226, and 77-1231, R. S. 1948, as amended 
Laws 1945, ch. 187, p. 578. Defendant further contends 
that it ends when the Board of Equalization adjourns 
and the levy is made in August of each year, and since de- 
ceased died in October 1944, that the three taxing periods 
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prior thereto were 1942, 1948, and 1944. 

Obviously, the general terms “taxing periods” and “tax. 
able years’”’ were used by the Legislature so as to make the 
law applicable to varying provisions for taxation. The be- 
ginning of the taxing period for all divisions of government 
may not always be the same. For instance, the beginning 
of the period may be different in the case of taxes levied by 
cities operating under home rule charters. For the purposes 
of the instant case we accept the view of the defendant that 
the period begins on April 1 of each year. 

We cannot accept defendant’s contention that the taxing 
period ends in August. To do so would require us to hold 
that the Legislature intended the law to apply only in those 
cases where death occurred between April 1 and sometime 
in August, for the initial inquiry is whether or not the prop- 
erty was returned for taxation during the three taxing 
periods “prior to the taxing period during which deceased 
died.” On defendant’s theory the deceased did not die dur- 
ing a taxing period, and hence if we were to follow that 
through to its logical result, the act would not apply to the 
property here in question at all. 

In the title of the act reference is made to “taxing periods 
or taxable years” meaning one and the same thing. In sec- 
tion 77-3817 the reference is to taxing period or periods. In 
section 77-318 the terms “taxing periods” and “taxable 
years” are used. Clearly the Legislature meant that a tax- 
ing period was a year in length. Accordingly, deceased 
died in the taxing period of 1944 and the three taxing 
periods or years prior thereto were 1941, 1942, and 1943. 
The trial court erred in not including the year 1941 in its 
calculations and judgment. 

This brings us to the assignments of error presented by 
the defendant in its cross-appeal. 

The first proposition is that the act puts executors and 
administrators in one class for the purposes of taxation and 
all others in another class; and that it is an arbitrary classi- 
fication and violates section 18, article III, of the Constitu- 
toin and section 1, article VIII, of the Constitution, and 
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specifically the following parts of said provisions: ‘The 
Legislature shall not pass local or special laws in any of the 
following cases, that is to say: * * * In all other cases where 
a general law can be made applicable, no special law shall 
be enacted.” Also, “ * * * but taxes shall be levied by valua- 
tion uniformly and proportionately upon all tangible prop- 
erty and franchises, and taxes uniform as to class may be 
levied by valuation upon all other property.” 

Defendant cites section 77-518, R. S. 1943, which author- 
izes county assessors to add omitted property to the tax 
rolls “for the current year.” It argues that sections 77-316 
to 77-319, R. S. 1943, are the only sections which authorize 
the addition of omitted property for prior years, that that 
is limited to executors and administrators, whereas “‘ * * * 
in the case of all other persons it can be added only for the 
current year.” 

As we have pointed out herein, all property not expressly 
exempt is subject to taxation. The act in question does not 
subject this property to taxation. It was at all times sub- 
ject to taxation. Likewise, as we have pointed out, the 
Legislature in 1921 provided a procedure whereby “any 
property” which had been improperly omitted from taxa- 
tion could be placed on the tax rolls. Laws 1921, ch. 133, 
art. II, § 4, p. 549. By the 1941 amendment that ‘pro- 
cedure must be commenced within three years, next follow- 
ing the date of the original assessment. Laws 1941, ch. 158, 
§ 2, p. 639. See § 77-314, R. S. 1943. Obviously, the 
Legislature did not consider that procedure to be adequate 
to reach property that was disclosed to be in the hands of 
an administrator or executor. The act under consideration 
was enacted to meet that procedural need—a need well 
demonstrated by the facts of the instant case. The two 
acts just discussed provide a procedure to reach property 
subject to taxation, but omitted from taxation during three 
past years. Section 77-518, R. S. 1943, applies to the cur- 
rent year. 

The act in question is a general and not a special law and 
by its express terms requires that the tax shall be computed 
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“at the same tax rate” as would have been imposed upon the 
property had it been returned for taxation. It does not 
violate the provisions as to uniformity nor create a separate 
classification. It is not vulnerable to the constitutional at- 
tack made upon it. 

Section 77-207, R. S. 1948, provides: “All delinquent 
taxes shall draw interest at the rate of seven per cent per 
annum from the date they become delinquent * * * .” The 
act in question provides that “To the tax shall be added in- 
terest at seven per cent per annum from the date the tax 
would have been due, if the property had been returned for 
taxation * * * .” § 77-318, R. S. 1943. 

We have held that the various impositions made by legis- 
lative authority for failure to pay taxes when due, whether 
designated as interest, penalties, costs, or anything else, 
are in fact penalties and not debts, and are in reality no part 
of the tax. Steinacher v. Swanson, supra; Tukey v. Doug- 
las County, supra. 

The penalty of interest imposed by section 77-207, R. S. 

1943, is that which the Legislature has fixed as an induce- 
ment to pay taxes and is levied for a failure to pay them. 
It applies to the tax on property that has been returned for 
taxation. The interest that is imposed by section 77-318, 
.R. 8. 1948, is a part of the penalty imposed for failure of 
the property owner during his lifetime to return the prop- 
erty for taxation. To hold that the penalty in the latter 
case cannot be greater than the former would be tanta- 
mount to holding that the Legislature cannot impose any 
penalties for failure to return property for taxation, and 
that the property owner who fails to perform an essential 
duty to his government and return his property for taxa- 
tion must be accorded the same treatment, so far as penal- 
ties are’concerned, as is the property owner who performs 
the duty but fails to pay the tax. We have not been cited to 
a constitutional provision making that requirement. See 
Tukey v. Douglas County, supra. 

Defendant’s third assignment is that the body of the tax 
and interest thereon is contrary to law and void. What we 
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have said heretofore disposes of that assignment. 

Summarizing, we sustain the assignments of error made 
by plaintiff. We find no merit in those made by defendant 
on cross-appeal. 

The judgment of the district court is reversed and the 
cause is remanded with directions to enter a judgment for 
plaintiff as prayed in his petition. 

REVERSED. 

PAINE, J., participating on briefs. 


EMORY MATTESON, PLAINTIFF IN ERROR, V. THE STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 


22 N. W. 2d 420 
FILED MARCH 22, 1946. No. 31931. 


1. Indictment and Information. The abrogation of the distinctiom 
between principal and accessory as provided for in section 28- 
201, R. S. 1948, means that the same rule as to the information, 
conduct of the case, and punishment, heretofore applicable to 
a principal, should thereafter govern his aider, abettor, or pro- 
curer, and that no additional facts need be alleged in an in- 
formation against such accessory than are required against the 
principal. ; 

. One who aids, abets, or procures the commission of a 
crime may be charged in simple and direct terms as if he were 
the principal offender, but a statement of the manner of his par- 
ticipation in the crime does not make the information bad. 

3. Criminal Law. One charged as an aider, abettor, or procurer of 
the commission of a crime is guilty of the same offense as his 
principal, and a verdict so finding is not at variance with the 
crime charged. : 

Error to the district court for Dodge County: FRED- 

ERICK L. SPEAR, JUDGE. Affirmed. 

Bolus J. Bolus, for plaintiff in error. 

Walter R. Johnson, Attorney General, H. Emerson Kok- 
jer, and C. S. Beck, for defendant in error. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 


YEAGER, CHAPPELL, and WENKE, JJ. 
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CARTER, J. 

Emory Matteson, hereinafter referred to as the defend- 
ant, brings error from a conviction of embezzlement. 

The information charges that “Emory Matteson * * * 
did then and there aid, abet and procure one Helen Poppe, 
a clerk of James Petrow, * * * and she, the said Helen 
Poppe, not being an apprentice or a person within the age 
of eighteen years, to then and there, * * * by a series of 
acts during her said employment, wilfully and unlawfully, 
feloniously, fraudulently and continuously without the con- 
sent of her employer, embezzle the sum of * * * ($3,757.67), 
* * * which money came into the possession and care of the 
said Helen Poppe by virtue of and under color of her office 
as clerk of the said James Petrow, * * * with the intent of 
him, the said Emory Matteson, and her, the said Helen 
Poppe, to defraud the owner of the value of the same * * * .” 
The jury returned a verdict finding the defendant guilty of 
embezzlement and finding the value of the property em- 
bezzled to be $3,472.91. The only assignment of error pre- 
sented to the court is based on the alleged variance between 
the information and the verdict. It is the contention of de- 
fendant that he was charged with aiding, abetting, and pro- 
curing another to commit the crime of embezzlement and 
that the jury found him guilty of the crime of embezzle- 
ment, a different crime from that charged. 

Section 28-201, R. S. 1948, provides: “Whoever aids, 
abets or procures another to commit any offense may be 
prosecuted and punished as if he were the principal of- 
fender.”’ In Millslagle v. State, 137 Neb. 664, 290 N. W. 
725, we said: “Paring this verbiage, it is simply a charge 
that defendant, at a specified time and place, feloniously 
aided Roy Shumway to steal nine head of cattle belonging 
to Gerhart Aschwege, and so was guilty of the crime of cat- 
tle stealing under section 28-515, Comp. St. 1929. It would 
have been sufficient to have charged defendant, in so many 
words, with stealing the cattle, without undertaking to set 
out the manner of his participation in the crime, but the 
addition of this explanation to the charge that he ‘did then 
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and there and thereby steal’ the cattle in question did not 
make the information bad.” 

In Scharman v. State, 115 Neb. 109, 211 N. W. 613, we 
said that “it was the intention of the legislature by such en- 
actment to abrogate all distinction heretofore existing be- 
tween such aider, abettor, or procurer and the one commit- 
ting the act, and to provide that each should be prosecuted 
and punished as principals; that is, that the words ‘pros- 
ecuted and punished,’ as used in such section, mean that 
the same rule as to the information, conduct of the case, as 
well as the punishment, heretofore applicable to principals, 
should thereafter govern such aiders, abettors, or procur- 
ers, and that no additional facts need be alleged in an infor- 
mation against an accessory before the fact than are re- 
quired against his principal. Thus applying the law ap- 
plicable to the trial of one charged with a misdemeanor, or 
with high treason, where there are no accessories, to that 
of a charge of felony. In so construing this enactment the 
legislature did but adopt the suggestions of this court as 
above indicated, and followed the rule of advanced thought, 
for, if there ever was a forceful reason for drawing a dis- 
tinction between such procurer and doer, such reason has 
ceased to exist. Certainly, where one procures another to 
do a criminal act, such act is in effect the act of the procurer 
as well as that of the doer ; that is, one who does an act by 
the agency of another does the act himself, and thus be- 
comes a principal, and, in a proper case, should be informed 
against as such. 

‘“While the information in this instant case, as set forth 
in the forepart of this opinion, describes the manner in 
which the theft charged was committed, such descriptive 
allegations, while proper but not necessary under the stat- 
utes as they now exist, do not render such information vul- 
nerable to the charge of duplicity, nor give rise to preju- 
dicial error, nor contravene section 11, art. I of our Consti- 
tution, which provides, among other things, that ‘the ac- 
cused shall have the right * * * to demand the nature and 
cause of accusation.’ ” 
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Under the cited statutes and the holdings of this court 
applicable thereto, the information charges the crime of 
embezzlement. Consequently, there is no variance in the 
crime charged and the verdict of the jury finding the de- 
fendant guilty of embezzlement. 

AFFIRMED. 


NEWTON W. ELLIS, APPELLEE, v. UNION PACIFIC RAILROAD 


COMPANY, APPELLANT. 
22 N. W. 2d 305 


FILED MARCH 22, 1946. No. 31889. 


1. Negligence: MASTER AND SERVANT. Negligence, as defined in 
eases arising under the Federal Employers’ Liability Act, is 
lack of due care under the circumstances; the failure to do 
what a reasonable and prudent man would have done, or doing 
what such a person would not have done under the existing cir- 
cumstances. 

The burden in such cases is upon the plaintiff 

to prove by a preponderance of the evidence that the employer 

was negligent in some manner as alleged in his petition, and 
that such negligence was the proximate cause, in whole or in 
part, of the injuries sustained. 

The plaintiff is required to present probative 
facts as distinguished from mere speculation or bare possibility 
and the weight of the evidence upon both the question of de- 
fendant’s negligence and proximate cause must be more than 
a scintilla to justify their submission to a jury. 

4. Trial. When the evidence is such that without weighing the 
credibility of the witnesses there can be but one reasonable con- 
clusion as to the verdict, the court should determine the pro- 
ceeding by nonsuit, directed verdict, or otherwise, in accord with 
the applicable practice without submission to a jury, thereby 
saving the result from mischance of speculation over legally 
unfounded claims. 

5. Master and Servant. The foreman in charge of a switching 
crew movement will not be permitted to recover for an injury, 
due to his own negligent failure to act, merely upon the ground 
that possibly it might have been prevented if members of his 
crew in a secondary relation to the movement had done more. 

The master’s duty to provide his servants with a safe 
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place to work extends to such parts of the premises only as he 
has prepared for their occupancy while doing the master’s work 
and to such other parts as he knows, or ought to know, they are 
accustomed to use while doing it. If the servant voluntarily, 
and without custom or necessity, departs from the safe place to 
one more dangerous and is injured the master is not liable. 

A railroad company will not be liable for injuries sus- 
tained by an employee where it was neither necessary nor cus- 
tomary for him, in performance of duty, to be in a position 
where he would be in danger of coming in contact with an ob- 
struction on, over, or near its tracks, nor will it be liable where 
the obstruction causing the injury was maintained by a third 
person without consent of the company and was not under its 
control. 

8. Case Adhered To. The court adheres to the result of its former 
cpinion, Ellis v. Union P. R. R. Co., 146 Neb. 397, 19 N. W. 2d 
641. 

APPEAL from the district court for Douglas County: 
JAMES M. FITZGERALD, JUDGE. On motion for rehearing 
former judgment adhered to; supplemental opinion filed. 

T. F. Hamer, R. B. Hamer, and G. C. Holdrege, for appel- 
lant. ; 

Rosewater, Mecham, Shackleford & Stoehr, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

CHAPPELL, J. 

Plaintiff, an engine foreman in charge of a switching 
crew, sought recovery for personal injuries received by him 
in a narrow clearance between a box car in defendant’s 
service and the building of another because of alleged neg- 
ligence of defendant. The action was predicated upon the 
Federal Employers’ Liability Act. Upon submission to a 
jury plaintiff was awarded a verdict and judgment for 
$10,000. Motion for new trial was overruled and defendant 
appealed. The former opinion of this court, Ellis v. Union 
P. R. R. Co., 146 Neb. 397, 19 N. W. 2d 641, held substan- 
tially that plaintiff having failed to prove any negligence 
charged the court erred in submitting the case to the jury 
and the cause was reversed and dismissed. 

In motion for rehearing it was argued by plaintiff that 
this court had overlooked fundamental changes in federal 
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construction of the Federal Employers’ Liability Act re-. 
quiring submission of similar cases to a jury for decison. 
We granted reargument on motion for rehearing but find 
from a study of cited cases that fundamental common law 
rules governing questions of alleged negligence of the de- 
fendant have not been changed. Therefore, this opinion 
will amplify the discussion of legal principles and apply 
them in a somewhat different manner but adhere to the re- 
sult of our former opinion. . 

The act and its construction by federal courts is of pri- 
mary importance. We are mindful that the rights which it. 
creates are federal rights governed by federal rather than 
local rules of law and that the sufficiency of the evidence to. 
establish negligence of defendant under the act is a federal 
question. Bailey v. Central Vermont Ry., 319 U. S. 350, 
87 L. Ed, 1444, 63 S. Ct. 1062; Bimberg v. Northern P. Ry. 
Co., 217 Minn. 187, 14 N. W. 2d 410. 

Section 51, Title 45, Railroads, U. S. C. A., provides: 
“Every common carrier by railroad while engaging in com- 
merce * * * shall be liable in damages to any person suffer- 
ing injury while he is employed by such carrier in such com- 
merce, * * * for such injury * * * resulting in whole or in 
part from the negligence of any of the officers, agents, or 
employees of such carrier, or by reason of any defect or in- 
sufficiency, due to its negligence, in its cars, * * * track, 
roadbed, * * * or other equipment.” (Italics supplied.) 

Section 53 of the same title provides in part: “In all ac- 
tions hereafter brought against any such common carrier 
by railroad under or by virtue of any of the provisions of 
this chapter to recover damages for personal injuries to an 
employee, * * * the fact that the employee may have been 
guilty of contributory negligence shall not bar a recovery, 
but the damages shall be diminished by the jury in propor- 
tion to the amount of negligence attributable to such em- 
ployee: * * * .” 

Section 54 of the same title, as amended in 1939, also pro- 
vides: “That in any action brought against any common 
carrier under or by virtue of any of the provisions of this 


VoL. 147] JANUARY TERM, 1946 23 
Ellis v. Union P. R. R. Co. 


chapter to recover damages for injuries to, * * * any of its 
employees, such employee shall not be held to have assumed 
the risks of his employment in any case where such injury 
* * * resulted in whole or in part from the negligence of 
any of the officers, agents, or employees of such carrier; 
aw ok kD 

Similar cases were complicated by judicial construction 
before the 19389 amendment but thereafter they are com- 
paratively simple. In other words, it has now been held 
that assumption of risk as a defense has been taken out of 
the act if defendant is negligent; that is, now the employee 
does not assume the risk of those dangers in his employment 
which are caused by or result from defendant’s negligence. 
However, it is as important to remember that the employee 
still assumes the risk of those ordinary dangers in his em- 
ployment which are naturally inherent in the business and 
not caused by or the result of defendant’s negligence. 

The act also authorizes the application of comparative 
negligence instead of barring the employee from recovery 
because of contributory negligence which is now useful or 
available only to mitigate damages. In that connection the 
rule is that if plaintiff’s evidence discloses that the employer 
is guilty of any negligence, in whole or in part, proximately 
causing or contributing to the injury the case must be sub- 
mitted to the jury for decision regardless of plaintiff’s neg- 
ligence. . 

Recently it has been reaffirmed that the employer’s liabil- 
ity must be determined under the general common law rule 
defining negligence as lack of due care under the circum- 
stances or the failure to do what a reasonable and prudent 
man would have done or doing what such a person would 
not have done under the existing circumstances. As stated 
in Tiller v. Atlantic C. L. R. R. Co., 318 U. S. 54, 87 L. Ed. 
610, 63 S. Ct. 444: “A fair generalization of the rule is 
given in the Senate Committee report on the 1939 amend- 
ment: ‘In justice, the master ought to be held liable for in- 
juries attributable to conditions under his control when 
they are not such as a reasonable man ought to maintain 
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in the circumstances,’ ” 

It is generally held that in order to warrant a finding 
that negligence is the proximate cause of an injury, it must 
appear that the injury was the natural and probable conse- 
quence of a negligent act and that it ought to have been 
foreseen in the light of the attending circumstances. “Bare 
possibility is not sufficient. * * * Events too remote to re- 
quire reasonable prevision need not be anticipated. * * * 
The carrier’s negligence must be a link in an unbroken 
chain of reasonably foreseeable events.” Brady v. Southern 
Ry. Co., 8320 U. S. 476, 88 L. Ed. 289, 64 S. Ct. 232. 

Thus the premise in cases similar to the one at bar is that 
in order to recover under the act it is incumbent upon plain- 
tiff to prove by a preponderance of the evidence that the 
employer was negligent in some manner, as alleged in his 
petition, and that such negligence was the proximate cause, 
in whole or in part, of the injuries sustained. In doing so 
he is required to present probative facts from which both 
the negligence and the causal relation can be reasonably 
inferred. An essential requirement is that mere specula- 
tion must not be allowed to do duty for probative facts, 
after making due allowance for all reasonably possible in- 
ferences favoring the party whose case is attacked. Tennant 
v. Peoria & P. U. Ry. Co., 321 U.S. 29, 88 L. Ed. 520, 64 
S. Ct. 397. 

In other words the weight of the evidence under the act 
must be more than a scintilla, both upon the question of de- 
fendant’s negligence and proximate cause, before the case 
may be properly left to decision of the jury. The applicable 
rule is that when the evidence is such that without weigh- 
ing the credibility of the witnesses there can be but one 
reasonable conclusion as to the verdict, the court should de- 
termine the proceeding by nonsuit, directed verdict, or 
otherwise, in accord with the applicable practice without 
submission to the jury, thereby saving the result from mis- 
chance of speculation over legally unfounded claims. Brady 
v. Southern Ry. Co., supra. 

The present case must be measured upon the foregoing 
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basis. We will not again review the pleadings or evidence 
at length except as it may be necessary for purposes of 
clarity. Although plaintiff specifically alleged in his peti- 
tion many charges of negligence by defendant the trial 
court did not submit all of them to the jury. The first in- 
struction summarized plaintiff’s allegations of negligence 
in substance as follows: (1) That defendant negligently 
moved the car which came in contact with him because the 
car was too large to safely move on the track, which track 
defendant negligently failed to maintain in a reasonably safe 
condition by permitting it to become uneven, with low joints, 
which caused the car while in motion to list in the direction 
of the building, thereby greatly reducing the clearance be- 
tween the car and the building; (2) negligently failed to 
provide and maintain a reasonably safe place for plaintiff 
to work between defendant’s track and the adjacent build- 
ing; and (3) negligently failed to warn plaintiff of the 
danger to which he was subjected while in the position he 
was necessarily occupying while performing his duties. . 

Further by instruction No. 12 the trial court told the jury 
in substance that if they found from a preponderance of 
the evidence that defendant’s engineer knew, or in the ex- 
ercise of ordinary care should have known and discovered, 
that plaintiff was in a position of peril and in the exercise 
of ordinary care could and should have avoided injuring 
plaintiff but negligently failed to do so, then it would be 
the jury’s duty to find for the plaintiff. 

We believe it is conceded by plaintiff that there was no 
evidence to sustain the first allegation of negligence sub- 
mitted to the jury. In any event we have reexamined the 
record and find that issue without any support in the evi- 
dence. We believe that it does not require further discus- 
sion. Plaintiff's motion for rehearing and argument there- 
on is confined to the contentions that there was competent 
evidence for submission to a jury upon three summarized 
allegations, to wit: (1) That defendant negligently failed 
to provide and maintain a reasonably safe place for plain- 
tiff to work; (2) negligently failed to warn plaintiff of the 
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danger to which he was of necessity subjected; and (3) 
that the defendant’s engineer was negligent in proceeding 
with the movement when he knew, or in the exercise of or- 
dinary care ought to have known, that plaintiff was in a 
position of peril. - 

In our former opinion we disposed of the two latter con- 
tentions as if plaintiff were relying upon the theory of the 
last clear chance, and that instruction No. 12 submitted 
that theory to the jury. Plaintiff argues that the doctrine 
of the last clear chance was not an issue in the case, and 
that instruction No. 12 simply submitted the question of 
the alleged negligence of the engineer and pointed out facts 
and circumstances upon which a finding of negligence by 
him might be predicated. In that connection, however, the 
result must be the same whatever the nomenclature of the 
theory. It matters not whether we call it simple negligence 
of the engineer, as argued by plaintiff; discovered peril, 
discussed in Missouri P. R. R. Co. v. Skipper, 174 Ark. 1083, 
298 S. W. 849; the humanitarian doctrine applied in Mooney 
v. Terminal R. R. Assn., 352 Mo, 245, 176 S. W. 2d 605, and 
Moran vy. Atchison, T. & S. F. Ry. Co., 8380 Mo. 278, 48 S. W. 
2d 881, or the theory of the last clear chance discussed in 
St. Louis S. W. Ry. v. Simpson, 286 U. S. 346, 76 L. Ed. 
1152, 52 S. Ct. 520, and Brennan v. Baltimore & O. R. Co., 
115 F. 2d 555. That conclusion we believe to be inevitable 
because we find no evidence whatever in plaintiff’s case 
from which it could be reasonably found that the engineer 
was negligent in any manner at any time, either before or 
after his discovery of plaintiff’s peril. Therefore, the issue 
should not have been submitted to the jury upon any theory. 

The facts in that regard are that plaintiff, as switch en- 
gine foreman, was officially the superior in charge of the 
entire switching crew, composed of an engineer, fireman, 
headman, fieldman, and himself. Of necessity he was not 
without training and experience. The engineer was subject 
to plaintiff's commands as he backed south over the Casein 
spur at the Myrtle Street crossing. At that time plaintiff 
stood in the street on the engineer’s side near the corner of 
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the Casein building at or near a sign, approximately eight 
feet, nine inches high, bearing large type: “IMPAIRED 
CLEARANCE.” The engineer continued the movement 
backward toward the south and at no time exceeded a speed 
of from one to two miles per hour. No such accident had 
ever happened in his previous experience. He never pre- 
viously had observed employees working between the tirack 
and the adjacent building at the point of accident. He was 
not aware that plaintiff would place himself in danger and 
the peculiar happening was not reasonably foreseeable by 
him. Plaintiff, although not required to do so, walked 
slowly toward the south. Just before the accident the en- 
gineer was more than half the length of the standard box- 
car, 50 feet, 6 inches long, the length of the tender, approx- 
imately 35 feet, plus the distance from the tender to his 
position in the cab, away from plaintiff. The building, 
around which the car was to pass for spotting at its first 
platform, approximately 50 feet from the jutted corner 
thereof, was built in diagonals. At the inside apex of the 
curve of the track the building jutted slightly to the west 
although the wall of the building extending south from that 
point was generally the same distance from the track, to 
wit: 57 inches. At that jutted point, however, it was near- 
est the center of a car traveling south around the curve. 
At all other points north and south along the wall of the 
building except the one where plaintiff happened to be at 
the time of the accident there was sufficient clearance to 
avoid injuring plaintiff. 

In other words, to be caught as he was, between a car and 
the building, it was necessary for plaintiff, the center of the 
car, and a space of approximately one foot at the jutted 
corner of the wall of the building all to be in exact apposi- 
tion at the same instant of time and space. If any one of 
the three had missed apposition at the same instant plain- 
tiff would not have been injured. The engineer, almost at 
the instant of the accident, saw that something was wrong 
and stopped immediately, so quickly that the center of the 
car which caught plaintiff between the car and the corner 
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of the building had to be pulled forward through approxi- 
mately that foot of space to release plaintiff. 

Plaintiff himself testified that he made no attempt at any 
time to see where the car was coming or to observe the dis- 
tance between the inside of the car and the side of the build- 
ing. He admits that he was familiar with the fact that the 
car would overhang most in the center of the inside of the 
curve which was directly in front of him and that the nar- 
row distance between the building and the car at the point 
of injury was open and apparent to him at all times. Yet 
plaintiff admits that he took no precautions for his own 
safety and made no observations or effort at any time to 
try to save himself from injury. 

From the foregoing facts we must conclude that there 
was no evidence that defendant engineer was negligent in 
failing to warn plaintiff of the danger or stop the car before 
the accident. With regard to the alleged negligence of the 
engineer we might well paraphrase and apply the language 
used by Justice Cardozo in St. Louis S. W. Ry. v. Simpson, 
supra: “The facts so summarized are insufficient to relieve 
the engineer (the engine foreman) from the sole responsi- 
bility for the casualty that resulted in his death (his in- 
jury). What was said by this court in Davis v. Kennedy, 
266 U. S. 147, might have been written of this case. * * * 
‘It seems to us a perversion of the statute to allow his rep- 
resentative (plaintiff) to recover for an injury due to his 
failure to act on the ground that possibly it might have been 

‘prevented if those in secondary relation to the movement 
had done more.’ ” 

Also particularly applicable is the statement made in 
Brennan v. Baltimore & O. R. Co., supra. Therein it was 
said: “No matter what label is put upon the defendant’s 
duty after the derailment it was in fact only to stop the 
movement as soon as it could under the circumstances cre- 
ated by the plaintiff's fault. * * * The defendant was con- 
fronted with an occurrence wholly unexpected which took 
only a few seconds to end in disaster. The fault with which 
it is charged depends for its proof, as to which the plaintiff 
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has the burden, upon nice calculations of speed, and quick 

action by brakes * * * . Such an uncertain basis for calcu- 

lation to produce a test for the defendant’s conduct does 
not rise above the level of mere speculation and fails to pro- 

vide the substantial evidence of negligence required to 

prove the plaintiff’s cause of action.” 

We come finally to the question whether defendant neg-. 
ligently failed to provide and maintain a safe place for 
plaintiff to work. It is conceded that the law so requires, 
and we will confine our discussion to the question whether, 
under the circumstances, plaintiff was so provided. The 
answer depends upon the facts and applicable law. 

In that connection the master’s duty to furnish a safe- 
place to work is only to use reasonable care, and what is. 
reasonable care depends upon the particular circumstances 
and the danger attending a place where the employee of 
necessity is required or accustomed to work in the perform- 
ance of his duties. We inquire of necessity whether reason- 
able minds could in exercising impartial judgment, as dis- 
tinguished from personal desire, differ in arriving at a con- 
clusion upon the question of the alleged negligence of de- 
fendant in the construction, maintenance, and operation of 
its railroad. In doing so, the conclusion must be made by 
ordinary men, based upon the facts as they exist and the 
law as written, and not what it ought to be regardless of 
what ordinary men see or know and regardless of laws 
which were written for application to the ordinary, prac- 
tical affairs of men. 

What are the facts? There is no evidence that defendant 
owned, constructed, or had any control over the Casein 
Company building or the property upon which it was lo- 
cated. There is no evidence that it was constructed or 
maintained with defendant’s consent. It was constructed 
or reconstructed following a fire after defendant’s tracks 
were laid in their present form and manner. As heretofore 
observed, there was but one short space along its wall where 
clearance was insufficient and that only at the center of the 
car traversing it in passing around the curve. At all other 
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points there was sufficient clearance. As heretofore indi- 
cated, there was no defect in the tracks themselves proxi- 
mately causing the injury. It was not necessary for plain- 
tiff at any time to see or contact fieldman Brown who then 
stood on the Casein platform to the south. The evidence 
of plaintiff’s witnesses is conclusive that all plaintiff needed 
or was required to do was cause the engineer to move back- 
ward until he, the engineer, could see and take signals from 
Brown. It was not necessary for plaintiff either to give or 
to receive any signals from Brown who did not enter the 
picture until the car came around the curve far enough for 
him to contact the engineer and by appropriate signals 
spot the car at the platform. Plaintiff not only could have 
stood on the west side of the tracks to give the signals re- 
quired of him but he could have stood on the east side at 
any point on Myrtle Street up to the Casein building and 
there controijled the actions of the engineer until the en- 
gineer could see Brown and contact signals from him. The 
plaintiff in performing his duties was not necessarily occu- 
pying the place or position where he was at the time of the 
injury. It was neither customary nor required that plain- 
tiff or any other employee of defendant be there in the per- 
formance of duty. It was not a place to work, as herein- 
after defined. 

Under such circumstances the failure of defendant to 
have engineers professionally redesign its system of tracks 
and move them farther west after construction of the 
Casein building, over which it had no control, was not neg- 
ligence. Its alleged negligence was not a link in an un- 
broken chain of reasonably foreseeable events. The acci- 
dent was simply a “Believe it or Not.” As stated in Brady 
v. Southern Ry. Co., supra: ‘Bare possibility is not suf- 
ficient.” Therefore, we conclude that plaintiff’s evidence 
fails to establish any negligence of defendant, either in 
whole or in part, proximately causing the accident. It was 
proximately caused solely by reason of plaintiff’s own neg- 
ligence without any negligence of defendant proximately 
contributing thereto which bars plaintiff’s recovery. We 
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find no precedent holding otherwise. As stated in Morris 
v. Pryor, 272 Mo. 350, 198 S. W. 817, a case almost identical 
with the one at bar, wherein plaintiff was foreman of the 
‘crew engaged in a switching movement, the court said: 
“As much as we pity the respondent, whose heedlessness in 
a work requiring constant watchfulness has brought upon 
him this injury, we cannot see that the appellant, by negli- 
gence, has contributed to it in any degree.” 

It is stated in 1 Bailey, Personal Injuries (2 ed.), § 79, 
‘p. 219: “The master’s duty in respect to furnishing his 
servants a safe place in which to work, extends to such 
parts of the premises only as he has prepared for their oc- 
cupancy while doing his work, and to such other parts as he 
knows or ought to know they are accustomed to use while 
doing it. If the servant voluntarily and without necessity 
departs from the safe place to one more dangerous, and is 
injured, the master is not liable.” 

The general rule is that “A railroad company is bound to 
exercise reasonable care and diligence to prevent obstruc- 
tions on, over, or near its tracks, which are a source of dan- 
ger to its servants and will be held liable for injuries occa- 
sioned by its neglect of duty. But the company will not be 
liable for injuries sustained by an employee where it was 
neither necessary nor customary for him to be in a position 
where he would be in danger of coming in contact with 
such an obstruction, nor will it be liable where the obstruc- 
tion causing the injury was maintained by a third person 
without the consent of the company, and was not under its 
control.” 39 C. J., Master and Servant, § 515, p. 397. 

In Haring v. Great Northern Ry. Co., 187 Wis. 367, 119 
N. W. 325, plaintiff, a switchman, was caught between a 
car and a freight platform extending along a curve adja- 
cent to the tracks but which was not designed to provide 
a place to work. Jn denying recovery, and distinguishing 
‘eases relied upon by plaintiff, the court said: ‘These cases 
do not rule this one, because in those cases the servant was 
expected to occupy the unsafe place in the performance of 
his duty, while in the instant case the servant was not 
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required to perform his duties where he was injured.” 

In Davis v. Hand, 290 F, 73, a case from this circuit 
wherein recovery was denied, plaintiff, a fireman, was in- 
jured by being caught because of insufficient clearance be- 
tween a coal bin maintained by defendant and the side of a 
car upon which he was climbing. In holding that no negli- 
gence of defendant was shown, point was made in the opin- 
ion that it was not necessary for plaintiff to be where he 
was in the performance of duty. 

Plaintiff relies upon the case of Sweet v. Michigan Cent. 
R. R. Co., 87 Mich. 559, 49 N. W. 882, as being nearest in 
point with the case at bar. However, it is clearly distin- 
guishable. In that case the building was on the premises 
of the defendant and under its exclusive control. Plaintiff 
therein was required to climb up a ladder on the side of a 
car as it was kicked in over a siding, and upon reaching the 
roof turn on the brakes to stop and spot the car at the place 
desired. The particular car was more difficult to mount 
than an ordinary car by reason of the ladder provided by 
defendant. The car was traveling as fast as a man could 
walk. An instant after warning was attempted but failed, 
plaintiff was caught while on the side of the car by a nar- 
row clearance between the car and defendant’s building. 
The court in its opinion, among other things, laid emphasis 
upon the fact that the building was a structure over which 
defendant could rightfully exercise exclusive contro] and 
that plaintiff’s duties required him to be on the car. In the 
opinion the court distinguished Illick v. Flint & P. M. R. R. 
Co., 67 Mich. 632, 35 N. W. 708, wherein it was said: “The 
duties of his employment did not require him to go upon the 
box car until he had passed the bridge. * * * Whether it was 
14 or 24 feet wide was a matter of no concern to the brake- 
man, so long as he was not required to occupy a place of 
danger in the discharge of his duties while passing over it, 
and this he was not required to do.” The latter authority 
reflects the situation in the case at bar. 

Likewise, other cases relied upon by plaintiff are distin- 
guishable. In Outcelt v. Chicago, B. & Q. R. R. Co., 150 
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‘Minn. 398, 185 N. W. 495, plaintiff, a brakeman, while in 
‘performance of duty, was riding on the side of the tender. 
‘While riding in that position he was caught between the 
tender and a car on defendant’s adjoining tracks because of 
narrow clearance. The court in its opinion holding that the 
action was properly submitted to a jury laid emphasis upon 
‘the fact that the evidence disclosed it was customary for 
‘plaintiff and like employees to ride on the tender in per- 
formance of duty and that under the circumstances the 
danger was a hidden one, the existence of which would not 
‘be apparent to a man of ordinary prudence. 

In Koller v. Chicago, St. P., M. & O. Ry. Co., 1138 Minn. 
173, 129 N. W. 220, telltale signals were fastened to a wire 
‘supported at both ends by upright poles erected between 
two passenger tracks. It was the engineer and fireman’s 
duty to keep a watch for-block signals and observe their 
condition. In performance of that duty plaintiff fireman 
stepped to the side of the engine and tender to take note of 
‘the condition of a nearby semaphore. He leaned out for 
that purpose and was struck by one of defendant’s poles, 

‘which it had constructed and over which it had control. 
Under such circumstances, among other things, the court 
held that whether defendant negligently placed its poles a 
reasonably safe distance from the tracks when it could have 
‘constructed them elsewhere, was a question for the jury. 

In Chicago Great Western Ry. Co. v. Peeler, 140 F. 2d 
865, the question was whether defendant was negligent in 
allowing the end of a plank at a street crossing to protrude 
above the surface of the ground over which plaintiff, a 
switchman, tripped while in performance of his duties and 
fell against a moving locomotive. It was shown in that 
ease that switchmen, in performance of their duties, were 
required to dismount from moving freight trains and walk 
along the tracks beside the moving trains at that point. The 
court held in such a case that defendant’s alleged negli- 
gence was a question for the jury. 

Decision in Ryan v. Twin City Wholesale Grocer Co., 210 
Minn. 21, 297 N. W. 705, also turned primarily upon the 
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fact that plaintiff, a freight checker for defendant railroad, 
was required to work in a building at a place in proximity 
to improperly piled sacks of sugar which fell upon him 
while in performance of duty. Also in Bimberg v. Northern 
P. Ry. Co., supra, the employee was in the performance of 
duty on a bridge at a place where he was required to work. 
Likewise in Thomson v. Boles, 123 F. 2d 487, it was said: 
“That it was necessary and proper for plaintiff to be on 
the walkway in giving signals to the engineer is not seriously 
controverted.”’ 

The foregoing authorities all predicate the result in the 
case at bar and for the reasons heretofore stated, the mo- 
tion for rehearing is overruled and we adhere to the con- 
clusion that plaintiff’s case should be reversed and dis- 
missed. 

REVERSED AND DISMISSED. 


MERVYN J. WARREN, APPELLANT, V. THE COUNTY OF 
STANTON, APPELLEE. 


22 N. W. 2d 287 
FILED MARCH 22, 1946. No. 31997. 

1. Counties. Where a contract has been entered into in good faith 
with a county, which contract is within the power of the county 
to make but is void for the reason that statutory or constitutional 
requirements were not compiled with, an action in quantum 
meruit for the service performed or material furnished may be 
maintained. 

The right to recover in quantum meruit for service per- 

formed or material furnished under a void contract with a 

county exists up to the limit, and not beyond, of what would 

have been recoverable under a valid contract covering the same 
subject matter. 

Where there has been an illegal exercise of an author- 
ized power to contract by a county, a party having performed 
service or furnished material thereunder in good faith may re- 
cover in quantum meruit for such service or material, but no re- 
covery may be had where there is a constitutional or statutory 
disqualification to make the contract or create the liability. 

APPEAL from the district court for Stanton County: LYLE 


E. JACKSON, JUDGE. Affirmed. 
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Abbott, Dunlap & Abbott, Crofoot, Fraser, Connolly & 
Stryker, Gross, Crawford & Welch, and William H. Wright, 
for appellant. 

Robert R. Moodie, for appellee. 

Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, and CHAPPELL, JJ. 

CHAPPELL, J. 

On July 31, 1941, an action in three causes of action was 
instituted in the district court for Stanton County, Ne- 
braska, by the plaintiff against the defendant Stanton 
County. The first two causes of action were to recover 
judgment on 193 warrants issued by the county to the 
Standard Bridge Company and registered for nonpayment 
in the years 1921 and 1922. Plaintiff at the time of the 
commencement of the action was assignee of the warrants 
sued on. The third cause of action was in quantum meruit 
for the reasonable value of the material and services per- 
formed under the contracts which were the basis of the 
warrants sued on in the first two causes of action. 

The case was called for trial and on motion of defendant 
trial on the third cause of action was postponed and trial 
was had on the first two causes of action. The court al- 
lowed a recovery in favor of the plaintiff and rendered judg- 
ment accordingly. From that judgment defendant ap- 
pealed to this court. The appeal was disposed of by an 
opinion appearing as Warren v. County of Stanton, 145 
Neb. 220, 15 N. W. 2d 757. 

As disclosed by that opinion, in the years 1919, 1920, 
1921, and 1922, floods, high water, and other causes re- 
quired the replacement of many bridges in Stanton County. 
Thereupon the county entered into a number of “unit price” 
contracts for the construction and repair of a large number 
of bridges with one Robert Z. Drake, doing business as the 
Standard Bridge Company. The total contract price of the 
bridges constructed and repaired under the contracts thus 
made amounted to $617,607.77. During the period in which 
the work was done the county levied taxes for all bridge 
purposes in the amount of $140,594.84, and the amount col- 
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lected on these levies was paid on the indebtedness. In ad- 
dition, a levy of $34,311.69 was made in 1921, for what was 
designated as “Old Indebtedness Fund.” The money col- 
lected on this levy was also used largely for partial pay- 
ments on the indebtedness created by the contracts. 

During the progress of the work Drake presented five 
claims to the county board as follows: August 19, 1920, 
$104,137.23 ; June 22, 1921, $87,623.72; July 14, 1921, $180,- 
336.75; January 24, 1922, $150,341.64; and September 16, 
1922, $95,168.43. The first four claims were allowed and 
the amounts due-thereon for which there was no money in 
the treasury for payment were evidenced by warrants. 

The fifth claim was disallowed and Drake appealed to the 
district court where judgment was entered thereon for 
$75,168.43. This judgment was subsequently paid in full. 
The action on the first two causes of action was to recover 
the amount due on the unpaid warrants given in payment 
of the first four claims. 

The record showed that each year after the issuance and 
registration of the warrants against the Bridge Fund to 
and including 1938, levies were made and taxes collected for 
the payment of these warrants. In this manner all except 
62 warrants in the amount of $77,765.90, including interest, 
were paid. Likewise, annual levies were made for the Old 
Indebtedness Fund to and including 1937 for payment of 
outstanding warrants on that fund. In this manner all ex- 
cept 131 warrants in the amount of $161,358.33, including 
interest, were paid. The judgment of the trial court against 
the county was for these amounts. 

The contention of the county was that the action was 
barred by the statute of limitations, that the warrants sued 
upon were issued in violation and in excess of the power 
of the county to issue warrants, that the contracts upon 
which the claims were based and the warrants issued were 
ultra vires, that the warrants were issued in violation of 
section 5, article VIII, of the Constitution of Nebraska, and 
that the judgment of the district court in the former ac- 
tion on appeal from disallowance was res judicata of the 
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validity of the warrants. The contentions of the county 
were traversed by reply of the plaintiff. 

In its disposition of the first two causes of action this 
court reversed the judgment of the district court and re- 
manded the cause with directions as follows: 

“We conclude that the trial court was in error in with- 
drawing the case from the consideration of the jury and 
rendering judgment in favor of the plaintiff. It seems to 
us that the defendant was entitled to a peremptory instruc- 
tion as to all the issues presented by this appeal. Certain 
issues were reserved by agreement, pending the final dis- 
position of this appeal. The judgment of the district court 
is therefore reversed and the cause remanded to the district 
court with instructions to adjudicate all issues reserved by 
the stipulation of the parties and to enter such a judgment 
as the facts and law justify in the light of this opinion.” 

In its opinion this court rejected the contentions of the 
county that the action was barred by the statute of limita- 
tions, that the issuance of the warrants was in the true 
sense ultra vires, and that judgment in a former action was 
res judicata of the validity of the warrants, and sustained 
the contention that the warrants were void for the reason 
that they were issued in excess of the power of the county 
to issue warrants and in violation of section 5, article VIII, 
of the Constitution of Nebraska. 

The mandate of this court was issued and on motion of 
defendant a judgment was duly entered by the district 
court in conformity therewith and with the opinion on the 
first two causes of action. 

In the same motion the defendant moved the court to ad- 
judicate the issues in the third cause of action in the light 
of the opinion of this court on the first two causes of action 
and to enter judgment dismissing it with prejudice to fu- 
ture action. 

The trial court sustained the motion and rendered a dis- 
missal of the third cause of action with prejudice. It is 
from this judgment that plaintiff has appealed. 

Prelirainary to a consideration of the propriety of the 


° 
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judgment on the third cause of action it may be well to 


state that the third cause of action represents the same sub- 
ject matter as the first two. It claims a right of recovery 
on the basis of reasonable value of service performed and 
material furnished in an amount equa] to the amount un- 
paid on the warrants which were the basis of the first two 
causes of action. The common identity of the first two 
causes of action with the third is made clear by para- 
graphs five and six of the third cause of action. 

The only question for determination in this case is that 
of whether or not the judgment and the findings and con- 
clusions in the opinion on the first two causes of action and 
the direction thereof were a proper basis for the dismissal 
with prejudice of the third cause of action. Specifically 
since plaintiff is prohibited from a recovery on the war- 
rants it becomes necessary to say whether or not he is also 
prohibited from recovering on the basis of quantum meruit. 

The constitutional and statutory provisions necessary to 
be considered in a disposition of the issues involved are: 

Constitution of Nebraska, art. VIII, § 5: “County au- 
thorities shall never assess taxes the aggregate of which 
shall exceed fifty cents per one hundred dollars actual 
valuation as determined by the assessment rolls, except 


.for the payment of indebtedness existing at the adoption 


hereof, unless authorized by a vote of the people of the 
county.” 

Comp. St. 1929, § 26-116: “It shall be unlawful for the 
county board of any county in this state to issue any war- 
rants for any amount exceeding the aggregate of eighty- 
five per cent of the amount levied by tax for the current 
year, except there be money in the treasury to the credit 
of the proper fund for the payment of the same; nor shall 
it be lawful for the county board to issue any certificate 
of indebtedness in any form in payment of any account or 
claim, nor to make any contracts for or to incur any in- 
debtedness in any form in payment of any account or claim, 
nor to make any contracts for or to incur any indebtedness 
against the county in excess of the tax levy for county ex- 
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pense during the current year; nor shall any expenditure 
be made, or indebtedness be contracted to be paid out of 
any of the funds of said county in excess of the amount 
levied for said fund.” 

Comp. St. 1929, § 26-117: “Each warrant shall specify 
the amount levied and appropiated to the fund upon which 
it is drawn, and the amount already expended of such 
fund.” 

Comp. St. 1929, § 26-118: “Any warrant drawn after 
eighty-five per cent of the amount levied for the year is 
exhausted, and where there are no funds in the treasury 
for the payment of the same, shall not be chargeable as 
against the county, but may be collected by civil action 
from the county board making the same, or any member 
thereof.” 

It was on an interpretation and application of these 

provisions that it was held in’ Warren v. County of Stan- 
ton, supra, that plaintiff was not entitled to recover on the 
warrants. It is likewise on their interpretation and ap- 
plication that the rights of the parties in the action here 
must depend. 
' The question of the right of a party, having contracted 
with a county or municipality, to recover in quantum 
meruit for service, material, and equipment furnished 
where recovery in action on the contract was involved be- 
cause of illegality of the contract on account of constitu- 
tional or statutory inhibition has often been before this 
court. On the question presented here some of the cases 
are in real or apparent conflict. It therefore appears to 
be necessary to examine them and out of the examination 
to make a statement which shall make clear the effect and 
purpose of the constitutional and statutory provisions in- 
volved to the end that counties and persons dealing with 
them may deal in certainty and not in confusion. 

We start with Lincoln Land Co. v. Village of Grant, 57 
Neb. 70, 77 N. W. 349. There were earlier cases but 
reference is had to them in this and the later cases which 
will be reviewed, hence we deem it unnecessary to men- 
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tion them. 

In 1889, the board of trustees of the village of Grant 
adopted an ordinance authorizing the Lincoln Land Com- 
pany to construct and maintain a system of waterworks in 
the village. The ordinance provided that the Lincoln Land 
Company should furnish free 15 hydrants for four and 
one-half years and for the next twenty and one-half years 
receive from the village an annual rental of $60 each for 
not less than 15 hydrants. After rentals became due ynder 
the terms of the ordinance the village refused to pay, 
claiming that the ordinance was void under the following 
terms of section 89, article 1, chapter 14, of the then Com- 
piled Statutes (1887): “No contract shall be hereafter 
made by the city council or board of trustees, or any com- 
mittee or member thereof; and no expense shall be incur- 
red by any of the officers or departments of the corpora- 
tion, whether the object of the expenditure shall have 
been ordered by the city council or board of trustees or 
not, unless an appropriation shall have been previously 
made concerning such expense, except as herein otherwise 
expressly provided.” 

Payment under the terms of the ordinance was prohib- 
ited by this statutory provision. Following a number of 
citations it was said in the opinion: “The foregoing au- 
thorities sufficiently establish the right of the plaintiff to 
recover in this case the value of the use of the fifteen fire 
hydrants.” 

It is indicated, but not too clearly, that the right to re- 
cover quantum meruit depended upon the fact that the vil- 
lage was empowered to make the contract in question but 
exercised that power in an unlawful manner, rendering 
the contract void and incapable of enforcement. 

The case of Rogers v. City of Omaha, 76 Neb. 187, 107 
N. W. 214, and on rehearing, 80 Neb. 591, 114 N. W. 833, 
is a case where Rogers sued in quantum meruit for the 
balance due on warrants which were illegal. This court 
reversed a judgment in favor of the city and remanded 
the cause. In the opinion on the first appearance of the 
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ease it is said: “There is a clear distinction between con- 
tracts outside of the powers conferred upon municipal cor- 
porations and contracts within the general scope of the 
powers conferred, but which have been irregularly exer- 
cised. Contracts falling entirely outside of the powers 
delegated to the corporation are absolutely null and void, 
and no right of action against the corporation can be 
founded up on them. The rule with reference to the liabil- 
ity of the corporation on contracts within the general scope 
of the powers granted, but which have been irregularly 
exercised, is well stated in 2 Dillon, Municipal Corporations 
_ (4th ed.), § 936, as follows: ‘A municipal corporation as 
against persons who have acted in good faith and parted 
with value for its benefit, cannot, * * * set up mere irregu- 
larities in the exercise of power conferred; as, for example, 
its failure to make publication in all of the required news- 
papers of a resolution involving the expenditure of moneys. 
Such failure might have the effect to invalidate a local as- 
sessment upon the abutter, * * * but as regards a bona fide 
contractor with the city, who had expended money for its 
benefit in respect of a matter within the scope of its gen- 
eral powers, the contract would not be wtra vires in the 
true sense of that term; and the city would be estopped to 
set up as a defense its own irregularities in the exercise 
of a power clearly granted to it’” — 

On the second appearance of the case the rule of the first 
opinion was reiterated. 

In the case of Nebraska Bitulithic Co. v. City of Omaha, 
84 Neb. 375, 121 N. W. 448, this court approved a recovery 
on quantum meruit for the use of an asphalt plant. In 
the opinion it was held that the decision was controlled by 
the following which was quoted from Cathers v. Moores, 
78 Neb. 17, 113 N. W. 119, 14 L. R. A. N.S. 302: “Here 
we have a case where the city had the power to contract 
with persons to keep its streets clean and in proper repair. 
It also had the power to pay for the services rendered under 
such a contract, and while it may be said that its authority 
was so irregularly exercised as to render the proceedings 
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illegal, still there was not an entire lack of power to per- 
form the acts complained of.” 

The case of Nebraska Telephone Co. v. City of Red Cloud, 
94 Neb. 6, 142 N. W. 534, is one wherein a recovery was 
allowed in quantum meruit for a balance due under a con- 
tract void for irregularity. In the opinion it was said: “It 
is somewhat difficult to reconcile the cases in this and other 
courts, but the pivotal point under our former decisions 
seems to be whether the city had the general power to make 
such a contract. If it had no such power, its acts are 
ultra vires and void, and the rule of the cases cited by de- 
fendant applies with full force. If it had the power, but 
the manner of its exercise was irregular or defective, and 
the city accepts, makes no offer to return, and still retains 
property obtained by virtue of the irregular proceedings, 
itis bound, both morally and legally, to pay the reasonable 
value thereof, not under the void contract, but by way of 
compensation.” 

O’Neill v. City of South Omaha, 102 Neb. 836, 170 N. W. 
174, was an action for recovery in quantum meruit on an 
illegal grading contract. In speaking to the question it 
was said in the opinion: “The city had power in good faith 
to enter into a contract of this nature. The right of re- 
covery where the city, under a contract entered into in 
good faith, but which is void for the lack of statutory re- 
quirements, has accepted and still retains the benefit of it, 
has been established by Lincoln Land Co. v. Village of 
Grant, 5&7 Neb. 70, * * * .” 

Stickel Lumber Co. v. City of Kearney, 103 Neb. 636, 
173 N. W. 595, is a case in which plaintiff was permitted 
to recover on quantum meruit for certain iron pipe fur- 
nished to the city under an illegal contract. In the opinion 
it is stated: 

“The council of a city of the second class having over 
5,000 inhabitants cannot lawfully incur expenses or enter 
into a contract therefor of this nature and extent unless 
money has been previously appropriated for that purpose, or 
the expenditures previously sanctioned by a majority of 
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the electors of the city * * * . 

“But even though the statutory requirements as to the 
making of a contract have not been carried out, if the city 
authorities are vested with genera] authority to do the act 
for the performance of which the materials are supplied, 
and there are no elements of other than fair dealing shown, 
and the city elects to keep the property, there may still be 
a recovery for the reasonable value of the same.” 

The case of Hustead v. Richardson County, 104 Neb. 27, 
175 N. W. 648, is one wherein a physician brought action 
to recover on a contract for service as a county physician. 
In disposing of the case the court said: “It has frequently 
been decided in this state that, even if the county board 
has exceeded its powers in entering into a contract under 
which the services were rendered, still the county would 
be liable for valuable benefits received by it under the con- © 
tract for which the county would be liable under a valid 
contract.” 

The case of Omaha Road Equipment Co. v. Thurston 
County, 122 Neb. 35, 238 N. W. 919, was an action to re- 
cover the balance of $11,838.50 due on the purchase price 
of road equipment and machinery delivered on three occa- 
‘sions between March 28, 1927, and August 9, 1927. Ap- 
parently there was no formal contract of purchase. The 
county defended on the ground, among others, that at the 
time of the purchase the amount of money on hand in the 
county treasury was less than the amount due on the ma- 
chinery and that the annual estimate and appropriation of 
the board for the year 1927 was insufficient to pay for the 
material, and that the contracts under which the machin- 
ery is alleged to have been purchased were void as an at- 
tempt to bind the county to the payment of installments 
out of future levies. 

On these factual questions the finding was adverse to 
the contention of the county. 

After reviewing a number of cases from other jurisdic- 
tions, but none from Nebraska, the court said: “In the 
present case the county is liable for the reasonable value of 
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the road machinery which it purchased, retained, and used, 
where the county was clothed with power to purchase such 
machinery, notwithstanding the fact that the contract of 
purchase is unenforceable because the power was irregu- 
larly exercised.” 

The case of Scheschy v. Binkley, 124 Neb. 87, 245 N. W. 
267, was an action in equity by a citizen and taxpayer to 
recover back from certain former officers of a school dist- 
trict moneys received by them for service under illegal 
contracts of employmen't. The court in denying a recovery 
quoted with approval the following from Hustead v. Rich- 
ardson County, supra: ‘“‘‘When valuable services are ren- 
dered a county under a void contract, the county will be li- 
able for the value of the benefits so received if the county 
board could have made a valid contract for such services.’ ” 

The case of Tidd v. Kirkham, 124 Neb. 605, 247 N. W. 
594, was an action by a taxpayer to enjoin the city treas- 
urer of the city of Plattsmouth from paying certain city 
warrants and to have them declared void on the ground 
that they were issued in payment of a void contract for the 
construction of a viaduct and for grading and graveling a 
highway. 

The relief prayed was denied. The court said: “The 
city had legal power to contract and pay for such improve- 
ments.” Further in the opinion it was said: ‘Much the 
same principle was involved in the recent case of Omaha 
Road Equipment Co. v. Thurston County, 122 Neb. 35. The 
county had power to purchase road machinery but did so 
by an irregular exercise of that power which made the con- 
tract unenforceable. Instead of returning the machinery 
it retained and used it. In line with the authorities we de- 
cided that the county was liable for the reasonable value of 
the machinery.” 

Western Chemical Co. v. Board of County Commission- 
ers, 130 Neb. 550, 264 N. W. 699, is a case wherein the 
county was sued for disinfectants and other chemicals 
which had been purchased on orders signed by one of the 
commissioners. In disposing of the case favorably to the 
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plaintiff this court said: “There is no question that the 
board of county commissioners had the power to purchase 
the merchandise in question. The county subsequently re- 
ceived and used it. It has, by using the merchandise, placed 
itself where a return of the goods cannot be had. The de- 
fendant county cannot retain the merchandise and use it 
for the benefit of the public and still defeat a claim for its 
reasonable value, notwithstanding the fact that the con- 
tract of purchase was unenforceable because the power was 
irregularly exercised.” 

Nebraska State Bank Liquidation Ass’n v. Village of 
Burton, 134 Neb. 623, 279 N. W. 319, was an action for the 
recovery of the balance due on a city warrant. By the 
amended petition the action was changed to one for money 
had and received. The defense according to the opinion 
was the statute of limitations. It was held that the action 
was barred. In arriving at that conclusion it became nec- 
essary to determine the time when the statute began to 
run against an obligation represented by an invalid war- 
rant. The court in arriving at that conclusion said: “Where 
a municipal corporation receives money or property of an- 
other under and pursuant to a contract upon a subject 
within its corporate powers, which contract was entered 
into in good faith and without purpose to violate or evade 
the law, but for the failure to comply with the require- 
ments of statutes made essential to a valid contract such 
contract was illegal and void, but the money or property 
so received is retained and subsequently devoted to legiti- 
mate municipal purposes, the municipality is liable there- 
for, and recovery may be had against it as upon an implied 
contract.” 

Harms v. School District, 139 Neb. 714, 298 N. W. 549, 
was an action in quantum meruit for partially erecting a 
school building. In allowing a recovery and in passing 
upon the regularity of contract the court said: “There are 
several sections of the statutes giving general power to 
school districts to build schoolhouses. Having general 
power, the action of the school authorities was not wltra 
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vires. It may have been illegal or without authority, but 
under the doctrine announced in the cases cited by appel- 
lant, we think that it no doubt was within the power 
granted to the school district by the legislature.” 

The case of Darnell v. City of Broken Bow, 139 Neb. 844, 
299 N. W. 274, was an action by a taxpayer to avoid a con- 
tract for fees entered into between an attorney and the 
city. In upholding a right of the attorney to recover in 
quantum meruit the court said: ‘In such a case, even 
though the contract of employment of the attorney, because 
of provisions therein contained, be void so that no recovery 
at law may be had thereon, still such attorney, in a proper 
action, is entitled to be paid on a quantum merwit basis for 
lawful services rendered by him.” 

This review of the decisions makes clear that it is the 
rule in this jurisdiction that where a contract has been 
entered into in good faith with a county which contract 
was within the power of the county to make but was void 
for the reason that statutory or constitutional requirements 
were not complied with, an action in quantum meruit for 
the service performed or the material furnished may be 
maintained. 

In the opinion in Warren v. County of Stanton, supra, it 
was said: “It is established beyond question that the con- 
stitutional provision cited and the provisions of sections 
26-116 and 26-118, Comp. St. 1929, were violated when the 
warrants sued upon were issued. The warrants on their 
face evidenced the fact that sections 26-116 and 26-118 
were violated at the time of their issuance.” Further it 
was said: “We necessarily conclude that the warrants in 
suit are absolutely void, whether the liability was incurred 
under the emergency powers of the county board or other- 
wise, and being nonnegotiable instruments, an assignee ac- 
quires them subject to all defenses which were available 
against the original payee.” 

The appellant, accepting the decision in Warren v. 
County of Stanton, supra, as he must of course, contends 
that the decision therein that the warrants were void is not 
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binding in this action since the service and materials were 
furnished in good faith and retained by the county and that 
the contracts were for service and material within a field 
wherein the county had the power to contract. He con- 
tends that where a county, if it has power to contract with 
reference to a particular subject matter, enters into a con- 
tract which is void either because of failure to comply with 
some formal] requirement. or because the contract is in ex- 
cess of constitutional or statutory limitation, a recovery 
may be had in quantum meruit. 

It may be well to interpolate here that the county paid 
on the illegal contracts amounts in excess of what it could 
legally contract for, and the action on the warrants was, 
and the action here is, for further excessive amounts. 

The contention is not without indirect if not direct support 
in some of the decisions we have reviewed. At least the 
cases wherein “ultra vires’? was interposed as a defense 
lend support to this view. Also by indirection the case in- 
volving hydrant rental for future years lends support. Lin-. 
coln Land Co. v. Village of Grant, supra. ; 

However in none of them, except the hydrant rental casé, 
is there a clear indication that the amount sought to be re- 
covered on quantum meruit was in excess of an amount for 
which a valid contract could have been entered into. 

We do not feel in the light of this that authoritative or 
binding precedent exists in this jurisdiction for a deter- 
mination of the important question in this case. It there- 
fore becomes necessary to ascertain and announce a rule 
which will, in the light of reason and sound judgment, give 
effect to the constitutional will and the legislative intent in 
the promulgation and adoption of the restrictions imposed 
on the power of counties to contract and to bind the county. 

From a reading of the provisions there can be no doubt 
that when the restrictions were imposed it was the intent 
and purpose that not only a contract in contravention 
thereof should be unenforceable but also any obligation of 
any other character should likewise be unenforceable. The 
tenor of the provisions is incapable of any other interpreta- 
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tion. 

This court on grounds of equity has transcended the ef- 
fect thereof and has said that notwithstanding the absence 
of a right of recovery on contract, on account of illegality 
thereof, one is allowable in quantum meruit where the sub- 
ject matter was one which was a proper subject of con- 
tract, if service was performed or material or equipment 
furnished in good faith. We do not now choose to depart 
from this rule but on the other hand we cannot accept it 
without what we deem reasonable reservation and restric- 
tion. 

We cannot feel that this court should say at this time or 
that it has in the past intended to say more than that the 
right of recovery in quantum meruit exists up to the limit, 
and not beyond, of what would have been recoverable under 
a valid contract covering the same subject matter. Any 
other interpretation would be to say that the courts by judi- 
cial fiat have power to set aside and render for naught the 
will of the people as expressed in the Constitution and the 
intent of the Legislature as expressed in its solemn enact- 
ments. Any other interpretation would be to say that a 
court of law by the employment of equitable principle has 
power to breathe legality into that which the Constitution 
and statutes not only do not recognize as legal but specif- 
ically declare to be illegal and void. Equity has never 
been an instrument of law violation. Instead it enters 
the field to follow and not to destroy the law. One of the 
fundamental maxims of equity jurisprudence is ‘that 
“Equity follows the law.” 

We point out that this is an action at law and not in 
equity. The same is true of the cases reviewed from which 
we are drawing aid in the decision of this case. It was, 
however, by the application of equitable principles to law 
actions that in the cases referred to, recovery in quantum 
meruit was allowed. 

The contention made that this interpretation works a 
hardship and is offensive to a sense of justice is not with- 
out its appeal, but it must be remembered that those deal- 
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ing with a county are presumed to know, and in fact may 
readily examine and find out, the restrictions and limita- 
tions under which the right of contract may be exercised 
by it, and the fiscal condition is a matter of public record. 
Therefore, the failure to know the law and the true finan- 
cial condition of a county is not a matter which the court 
has a right to consider in circumstances such as are pre- 
sented by this case. 

We observe no difference in principle between the pro- 
hibition of the statute here in question and the prohibitory 
principle involved in the case of Neisius v. Henry, 142 Neb. 
29,5 N. W. 2d 291. In dealing with the prohibition there 
it was said: “There is much distinction between a contract 
with a city which is the result of an illegal exercise of an 
authorized power and one which is illegal because of a statu- 
tory disqualification to make a contract, or to create liabil- 
ity. The former may be ratified or a suit quantum meruit 
maintained. But where one is prohibited by statute from 
entering into a contract, and the obligation of the contract 
avoided for so doing, an action quantum meruit cannot be 
maintained.” 

The only distinction to be observed is that in that case 
the contract was illegal and void for the reason that the 
subject matter under pertinent provisions of the statute 
was not a proper subject of contract whereas here the con- 
tracts were void but up to a certain point the subject mat- 
ter was a proper subject of contract but beyond that point 
contracts in relation thereto. were prohibited and were 
illegal to the extent of the excess over the prohibition. 
Should the prohibited portion of the contracts in this ease 
receive more favorable treatment at the hands of the court 
than a contract that is entirely prohibited? We think not. 

It is remembered that the subject matter of recovery 
sought under the third cause of action is the same as was 
the subject matter of the first two causes of action and that 
by Warren v. County of Stanton, supra, it was held that no 
recovery could be had. It therefore follows that on the 
same theory that recovery was denied in Neisius v. Henry, 
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supra, it must also be denied here. 

We hold, therefore, that on the record and in the light 
of the opinion in Warren v. County of Stanton, supra, the 
motion to dismiss the third cause of action with prejudice 
was properly sustained. 

The judgment of the district court is affirmed. 

AFFIRMED. 

PAINE, J., participating on briefs. 


EXCHANGE ELEVATOR COMPANY, A CORPORATION, ET AL., 


APPELLEES, V. EDWIN A. MARSHALL, APPELLANT. 
22 N. W. 2d 403 
FILED MARCH 29, 1946. No. 32033. 

1. Appeal and Error. Under the rules of this court, consideration 
of assignments of error is limited to errors assigned and dis- 
cussed, save where the court, at its option, notes a plain error 
not assigned. 

2, Assignments. The transfer of interest after an action is com- 
menced does not prevent the action from being continued to final 

. termination in the name of the original plaintiff. 

3, Abatement and Revival. Where an action is started in the name 
of one party, and thereafter it is shown to the court that other 
parties have succeeded to the interest, the defendant participates 
in the proceedings substituting the parties and in permitting the 
action to continue in the name of the original plaintiff and does 
not object either to the lack of capacity to sue of the original 
plaintiff or of the substitute plaintiffs, he will be deemed to have 
waived any such objections. 

4. Trial. It is not error for the trial court to reject an offer of 
proof not within the limits of the question on which the offer 
is based. 

5. Judgments. A judgment record which shows that a matter was 
submitted to the court upon the pleadings and the evidence can- 
not be impeached, in a collateral proceeding to enforce the judg- 
ment, by parol evidence that the judgment was taken without 
proof being offered. 

Where it appears that one of two joint and several 

makers of a promissory note, secured by real estate mortgage, 

had paid his proportionate share of the principal debt prior to 
the foreclosure, and a deficiency judgment was rendered against 
the defendants finding that they were jointly and severally liable 
for the debt, the fact that the trial court refused to order the 
deficiency judgment satisfied first out of the property of the non- 
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paying debtor does not bar the paying debtor from asserting 
whatever rights he may have against the nonpaying debtor aris- 
ing as a result of a subsequent additional payment to the judg- 
ment creditor. 

7. Contribution. A joint or joint and several debtor who has been 
compelled to pay more than his share of the common debt has 
the right of contribution from each of his codebtors. 

Where the debt has been reduced to judgment and one 

debtor has paid more than his proportionate share of the common 

debt, the paying debtor is entitled to have the judgment assigned 
to himself or to someone else for his benefit. 

The paying debtor is entitled to recover from the other 

or others the amount which he has paid in excess of his own 

proportionate part. 

In the absence of an agreement to the contrary, the 

amount to be recovered bears interest at the statutory rate cal- 

culated from the date of the payment. 

Where a person seeking to enforce payment of,a judg- 
ment has shown that he was a joint and several debtor, that he 
had paid his proportionate part of the debt and a substantial 
part of the balance, and that the judgment had been assigned 
to a third party for his benefit, it is not necessary that he first 
maintain a separate suit for contribution. 

12. Judgments: ASSIGNMENTS. An action to enforce the judgment 
may be prosecuted in the name of the assignee. 

APPEAL from the district court for Dodge County: FRED- 
ERICK L. SPEAR, JUDGE. Affirmed in part and in part re- 
versed and remanded with directions. 

EL L. Mahlin, for appellant. 

Sidner, Lee & Gunderson, Ted C. Tow, and N. H. Mapes, 
for appellees. 

Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, and CHAPPELL, JJ. 

SIMMONS, C. J. 

In this action, as originally brought, four plaintiffs sought 
in equity to reach the interest of Edwin A. Marshall in the 
estates of his deceased father and brother, and to have 
that interest applied to the satisfaction of judgments. Dur- 
ing the progress of the case the claims of two of the plain- 
tiffs were settled. The appeal comes here on the claims of 
the Exchange Elevator Company and Donald Rottler. The 
defendants were Edwin A. Marshall and the administra- 


10. 


11, 
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tors of the estates as such and as individuals. No questions 
are presented here by the defendants other than the debtor.. 
He will be referred to as Marshall. The trial court granted 
plaintiffs the relief prayed. We affirm in part and reverse 
and remand in part the judgment of the trial court. 

The parties have argued the issues as to each judgment. 
separately. We follow that procedure. 

The action entitled “Exchange Elevator Company, a Cor- 
poration, Plaintiff, vs. Edwin A. Marshall, Defendant,” 
was filed in the district court for Stanton County on Octo- 
ber 14, 1930. An amended petition was filed on Decem- 
ber 22, 1930. Marshall answered on December 18, 1931. 
On December 21, 1931, plaintiff filed a motion reciting that 
plaintiff had become insolvent and Wilder Lucas had been 
appointed and was trustee, moved that the action be revived 
in the name of Lucas and that he be substituted as plaintiff 
in said cause. On the same day the court entered an order 
reciting that Marshall was present in court by his at- 
torneys, and agreeing to the revivor of said cause in the 
name of the trustee. The court decreed that said cause be 
revived in the name of Wilder Lucas, trustee of the Ex- 
change Elevator Company, bankrupt, and “‘* * * that the 
same stand of record as to the pleadings the same as here- 
inbefore made.” On March 19, 1932, plaintiff filed a mo- 
tion reciting that the Exchange Elevator Company had be- 
come insolvent and that one Klosterman was trustee 
thereof, and that whereas the petition had recited that 
the Exchange Elevator Company was a corporation, it was 
in fact the same as Luehrmann Milling and Grain Company. 
Plaintiff moved that Klosterman be substituted as plaintiff, 
and that it be permitted to amend its petition by inserting 
therein that the Exchange Elevator Company was the same 
as Luehrmann Milling and Grain Company. On March 19, 
1932, the court entered an order reciting that the motion 
had come on for hearing; that Marshall had appeared by 
his attorneys; and finding that the Exchange Elevator Com- 
pany was the same as the Leuhrmann Milling and Grain 
Company, ordered the substitution of Klosterman as trus- 
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tee as plaintiff, and permitted the amendment of the peti- 
tion. 

On February 18, 1939, a judgment was entered in the 
action entitled “Exchange Elevator Company, a Corpora- 
tion, Plaintiff, vs. Edwin A. Marshall, Defendant.” It was 
recited therein that the matter came on for hearing upon 
the amended petition, the answer and the reply, and, a 
jury being waived, the cause was submitted to the court 
upon the pleadings and the evidence. The court found that 
there was due plaintiff on the causes of action set forth in 
the petition the sum of $968.88; that Marshall was entitled 
to a credit of $205.94, and judgment was entered for 
$762.94, interest and costs. 

On January 17, 1944, execution was issued in Stanton 
County and returned unsatisfied. On March 20, 1944, a 
transcript of this judgment was filed in the diistrict court 
for Dodge County and execution issued thereon on August 
12, 1944, and returned unsatisfied. ‘ 

Thus the record stood when this action was brought to 
trial in the Dodge County District Court. Marshall offered 
evidence showing that on October 19, 1933, Klosterman, as 
trustee, had sold this chose in action to one Morris A. EHis- 
enstein. Eisenstein then made application to be substituted 
as a party plaintiff in lieu of the Exchange Elevator Com- 
pany. Marshall moved to strike. The trial court substi- 
tuted Eisenstein as party plaintiff and directed that the ac- 
tion proceed in his name and gave Marshall further time 
in which to plead. 

In his original answer, Marshall set out the record and 
claimed that at the time of the entry of the judgment in 
favor of the Exchange Elevator Company, that company 
was no longer in existence and was not the real party in in- 
terest, and that the judgment was null, void, and of no force 
and effect. Answering the application of Eisenstein he 
again set up these contentions and further contended that 
the district court for Dodge County was without jurisdic- 
tion to make the substitution ; that Eisenstein was estopped 
to claim ownership and was guilty of laches; that the stat- 
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ute of limitations had run against the claim of Eisenstein ; 
that he had no notice of the trial and did not have his day. 
in court; and that the taking of the judgment was a fraud 
against him. He pleaded payment by assignment of certain 
claims against a railroad company to the plaintiff. In reply 
Eisenstein set up that all matters with reference to the 
judgment had been litigated, and that the court was with- 
out jurisdiction to consider a collateral attack on the judg- 
ment. 

Further evidence then was received. Marshall testified 
that his answer as filed in the original action in Stanton 
County set forth payment and the rendition of services to 
plaintiff and the assignment of certain claims against the 
railroad company. He then was asked if he had any know- 
ledge of the case being set for trial or of the trial. Upon 
objection being sustained, Marshall made an offer of proof, 
to which we shall refer presently. He then testified that 
some time after the judgment was entered, plaintiff’s ori- 
ginal attorney told him of the judgment and offered to take 
certain claims against the railroad company and if they 
were turned to him he would “figure the judgment paid.” 
He further testified: “I think I took him up the bill of lad- 
ings and I think he collected them, I don’t know.” The next 
he knew another attorney for plaintiff asked him to make 
payment. “That is the last I heard of it then until it come 
up here.” He did not think he told the second attorney of 
the “deal” with the first attorney. The second attorney 
testified that he had the exclusive handling of the claim for 
a year prior to the judgment; that he placed the claim in 
judgment; that some time thereafter he asked Marshall to 

settle the judgment for a smal] amount, and Marshall gave 
him a postdated check which the bank, on which it was 
drawn, refused payment for the reason, “no account.” In 
his motion for a new trial Marshall set out that the check 
was drawn by mistake of the attorney on the wrong bank, 
and that he had money in another bank to pay the check 
and offered to tender into court the amount of the check. 
The trial court decreed that there was due Eisenstein 
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$1,067.78 from Marshall, made a finding for the other 
plaintiff (to be referred to later herein), and decreed the 
judgment to be a lien upon the interest of Marshall in 
the estates, ordered the administrators to pay any amounts — 
due Marshall into court and ordered certain property sold 
to be applied on the judgments. 

Marshall assigns a great number of errors in general 
terms. Under our rules consideration of the cause is lim- 
ited to errors assigned and discussed, save where we, at 
our option, note a plain error not assigned. Revised Rules 
of the Supreme Court, 8 a 2 (4). 

Marshall argues first that the judgment or tne district 
court for Stanton County was null and void because not 
entered in the name of the real party in interest. Section 
25-301 R. S. 1948, provides that “Every action must be 
prosecuted in the name of the real party in interest * * *,” 
except as provided in section 25-304, R. S. 1943. However, 
section 25-322, R. S. 1948, provides: “An action does not 
abate by the death or other disability of a party, or by the 
transfer of any interest therein during its pendency, if the 
cause of action survive or continue. In the case of the death 
or other disability of a party, the court may allow the action 
to continue by or against his representative or successor in 
interest. In case of any other transfer of interest, the ac- 
tion may be continued in the name of the original party; 
or the court may allow the person to whom the transfer is 
made to be substituted in the action.” 

This record shows that the named plaintiff, Exchange 
Elevator Company, a corporation, was not a corporation. 
However, after the action was brought, Marshall by his at- 
torneys agreeing thereto, a named person as trustee was 
substituted as party plaintiff, and, fairly construing it, the 
order of the court was that the action proceed in the name 
of the original party. Thereafter, it was shown to the 
court that the original plaintiff was not a corporation, and 
was the same as Luehrmann Milling and Grain Company. 
The trial court ordered that Klosterman, as trustee, be sub- 
stituted as party plaintiff. Marshall, by his attorneys, par- 
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ticipated in the proceedings resulting in this order. The 
tria] court did not change its original order that the action 
proceed in the name of the original party, although the 
trustee was the actual plaintiff. Section 25-304, R. 8. 1943, 
authorizes the trustee of an express trust to bring an action 
without joining with him the person for whose benefit it is 
prosecuted. Hence, we have an action prosecuted in the 
name of an original plaintiff wherein a trustee is the actual 
plaintiff. It appears that subsequent thereto the interest of 
the trustee was transferred, but the action was continued 
in the name of the original party, as was permitted by stat- 
ute. We have repeatedly held that the transfer of interest 
after the action is commenced does not prevent the action 
from being continued to final termination in the name of 
the original plaintiff. Vogt v. Binder, 76 Neb. 361, 107 N. 
W. 383. 

Marshall agreed to the action proceeding in the name of 
the first trustee. He participated in the order substituting 
the second trustee. There is nothing in the record to indi- 
cate that objection was made by Marshall, either to the 
lack of capacity to sue of the original plaintiff or of the 
substituted plaintiffs. He must, therefore, be deemed to 
have waived any such objections. Champlin Bros. v. Sper- 
ling, 84 Neb. 633, 121 N. W. 976. 

Marshall further contends that the district court for 
Dodge County was without jurisdiction to make a substi- 
tution of plaintiffs in an action based on a judgment ren- 
dered in Stanton County. We do not determine the juris- 
dictional question. The substitution was not necessary. 
If error, it was error without prejudice. There remain 
but one judgment in Stanton County and a proceeding to 
enforce it in Dodge County. Both actions continue in the 
name of the original party. Marshall himself so treats the 
action on this appeal. 

Marshal] next contends that the trial court erred in not 
permitting him to show fraud in that the judgment was 
entered without his knowledge or consent, without notice 
when the case was at issue on the pleadings, he not being 
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in default. At the trial Marshall was.asked: “Did you have 
any knowledge of the case being set for trial or the trial 
thereof?” Plaintiff made this objection: “Objected to as 
incompetent, irrelevant and immaterial and an attempt to 
make a collateral attack on the judgment entered by a court 
of record after being entered. Any attack on a judgment 
of that type must be in Stanton, Nebraska.” The objection 
was sustained. Marshall then offered “ * * * to show by 
this witness that he had no knowledge of the case of Ex- 
change Elevator Company v. Edwin A. Marshall pending in 
the District Court of Stanton County being set for trial; 
that he was not present at the time of trial; that he had no 
knowledge of any judgment being entered until consider- 
able time thereafter and considerable time after the term 
in which said judgment was taken; that the judgment as 
entered was not approved either by himself or by his attor- 
ney and that same was taken without proof being offered 
and that he failed to have his day in court.” Thereafter 
Marshall was permitted to testify as to when he first 
learned of the judgment. 

The trial court did not err in rejecting the offer of proof, 
and that for a number of reasons. The question asked went 
to Marshall’s knowledge of the “case being set for trial or 
the trial thereof.” The offer to prove went to that matter 
and to several other matters as well. The rule is: “It is not 
error to reject an offer of proof not within the limits of the 
question on which the offer is based.”’ Barr v. Post, 56 Neb. 
698, 77 N. W. 123. See Keens v. Robertson, 46 Neb. 837, 
65 N. W. 897; Erickson v. Schmill, 62 Neb. 368, 87 N. W. 
166; Pike v. Hauptman, 83 Neb. 172, 119 N. W. 231; 
Thomas v. Shea, 90 Neb. 823, 184 N. W. 933. Likewise, the 
trial court had before it the judgment of the Stanton County 
District Court. That judgment imports verity. It recites 
that a jury was waived and evidence taken. The offer of 
proof was to show in part that the judgment was taken 
“without proof being offered.”” Marshall thus offered to 
impeach the record. It cannot be so impeached. Van Etten 
v. Passumpsic Savings Bank, 79 Neb. 632, 113 N. W. 163. 
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We find no merit in this assignment. 

Marshall also states that settlement was had by the giv- 
ing of the check and the assignment of claims hereinbefore 
mentioned. It is obvious that his evidence is insufficient to 
establish the contentions made. We conclude that so far 
as the Exchange Elevator Company phase of this litigation 
is concerned, Marshall’s assignments of error are without 
merit. The decree of the trial court insofar as it relates to 
the Exchange Elevator Company is affirmed. 

The record presents the following situation regarding 
the Rottler judgment. One Ernest Fullner brought a fore- 
closure action against Louis A. Rottler and wife, Edwin A. 
Marshall and wife, and others. The decree was entered 
April 4, 19381. In the decree the court found that Rottler 
and Marshall were the owners of the real estate and that 
there was due $2,779.96 on the note secured by the mort- 
gage. The court also found, on the answer of defendant 
Rottler, that he had paid the amount of $2,000 on the in- 
debtedness on June 27, 1928. The trial court decreed that 
if the debt was not paid by Rottler and Marshall, the mort- 
gaged premises should be sold, and directed the sheriff to 
offer for sale, first, the undivided one-half interest of Mar- 
shall, and, if not sold for sufficient to pay the debt, then to 
sell the whole of said premises. 

Thereafter on March 18, 1932, the entire tract having 
been sold, the matter came on for consideration upon motion 
of Fullner for a deficiency judgment against both defend- 
ants, and upon motion of Rottler that any deficiency judg- 
ment be satisfied, first, out of the property of Barshall and, 
second, out of the property of Rottler. The court found that 
both Rottler and Marshall were personally liable on the 
note and were still liable, and entered a deficiency judgment 
against them for $2,023.61. It denied Rottler’s motion that 
the judgment first be satisfied out of the property of Mar- 
shall. 

On October 7, 1933, execution was issued on the judg- 
ment. The sheriff’s return, dated October 23, 1933, shows 
the execution recalled by order of the sheriff. It appears 
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that pursuant to the execution, the sheriff had levied on 
cattle of the judgment debtor Rottler. To secure a release 
of the cattle, Rottler paid Fullner $1,800 on October 21, 
1933. By an instrument dated the same day Fullner as- 
signed to Donald Rottler, the ‘son of Louis A. Rottler, all 
his rights in and to the judgment. Thereafter on June 7, 
1934, Fullner released of record all his right, title, and in- 
terest in and to the judgment. The assignment was filed in 
the case February 19, 1935. On the same day an execution 
was issued on this judgment and a levy made upon cattle 
owned by Marshall. Either Mr. or Mrs. Marshall made a 
payment to Louis Rottler and the property was released 
from the execution. Executions were issued and returned 
unsatisfied in June 1939 and March 1944 in Stanton County. 
A transcript was filed in Dodge County in 1944 and execu- 
tion issued and returned unsatisfied. 

Resisting the Rottler judgment in this action, Marshall 
answered that the judgment was a joint one against Louis 
A. Rottler and himself; that it was satisfied in full by the 
payment to the judgment creditor by Rottler; that Rottler 
so intended; that Fullner satisfied the judgment of record; 
that the assignment was executed after it was paid and 
satisfied of record and the assignment dated back; that 
Donald Rottler gave no consideration for the assignment; 
and that it was void and of no force and effect. 

The decree of foreclosure was tantamount to a holding 
that as between the judgment debtors, the debt was pri- 
marily that of Marshall. Rottler’s motion to have the de- 
ficiency satisfied first out of the property of Marshall evi- 
dently was an attempt to take advantage of the provisions of 
section 25-1544, R. S. 1948. That statute is conditioned upon 
a showing that one or more of the judgment debtors signed 
as surety or bail. It does not appear that such a showing 
was or could have been made. We have held that the pur- 
pose of the statute was to enlarge the legal rights of the 
surety by requiring the property of the principal to be first 
exhausted before levy on the property of the surety, where 
the latter has caused his relation to be certified when the 
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judgment is rendered, and not to take away or destroy the 
rights of the surety to be protected in his suretyship. 
Drexel v. Pusey, 57 Neb. 30, 77 N. W. 351. We are of the 
opinion that the refusal of the trial court to order the de- 
ficiency judgment satisfied, first, out of the property of 
Marshall, does not bar Rottler from asserting whatever 
rights he may have against Marshall, arising as a result of 
the subsequent payment to the judgment creditor. 

The next step in this proceeding was the issuance of an 
execution on this judgment, the levy on property of Rottler 
and Rottler’s payment on October 21, 1933, of $1,800 to 
Fullner, and Fullner’s assignment of the judgment to Don- 
ald Rottler. There is some evidence from which it is argued 
that the assignment was made subsequent to the date of the 
payment and to the date of the assignment. We think it 
clearly established, both from the documentary and parol 
evidence, that this assignment was made and delivered on 
its date and as a part of the transaction then had. We think 
it also clear that the payment was made and received with 
the intention on the part of Fullner that its effect would be 
to satisfy Fullner, so that he would not hereafter seek col- 
lection against Rottler, and the assignment made with a 
like intention of keeping the judgment in force and effect 
as against Marshall for the benefit of Rottler. This intent 
is further demonstrated by the later issuance of the execu- 
tion against Marshall and his payment upon the judgment 
to secure a release of the property upon which levy had been 
made. 

It is obvious that the release of record by Fullner, subse- 
quent to the assignment, of his right, title, and interest in 
the judgment did not change the situation of the parties 
to this litigation. 

We then come to the question of the effect of what was 
done. 

Marshall contends here that where a judgment is owing 
by two or more persons jointly, each primarily liable, and 
one of them pays it, the judgment is extinguished and can- 
not after such payment be kept alive by assignment to a 
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third person. Rottler contends that where one of two joint 
judgment debtors pays more than his equitable share of the 
debt and takes an assignment of the judgment in the name 
of a third person for the benefit of the paying debtor, the 
paying debtor may use the assigned judgement as an aid in 
enforcing contribution, and that this is the rule applicable 
here. 

The rule is stated by a recognized authority as follows: 
“Finally, the most important doctrine, perhaps, which re- 
sults from the principle, Equality is equity, is that of con- 
tribution (see § 1418) among joint debtors, co-sureties, co- 
contractors, and all others upon whom the same pecuniary 
obligation arising from contract, express or implied, rests. 
This doctrine is evidently based upon the notion that the 
burden in all such cases should be equally borne by all the 
persons upon whom it is imposed, and its necessary effect 
is to equalize that burden whenever one of the parties has, 
in pursuance of his mere legal liability, paid or been com- 
pelled to pay the whole amount, or any amount greater than 
his proportionate share. No more just doctrine is found in 
the entire range of equity; * * * .”’ 2 Pomeroy, Equity 
Jurisprudence (5 ed.), § 411, p. 157. ‘‘Where there are 
two or more sureties for the same principal debtor, and for 
the same debt or obligation, whether on the same or on 
different instruments, and one of them has actually paid or 
satisfied more than his proportionate share of the debt or 
obligation, he is entitled to a contribution from each and 
all of his co-sureties, in order to reimburse him for the ex- 
cess paid over his share, and thus to equalize their common 
burdens. The same doctrine applies, and the same remedy 
is given, between all those who are jointly, or jointly and 
severally, liable on contract or obligation in the nature of 
contract. The right, however, may be controlled or modi- 
fied by express agreement among the co-sureties or debtors. 
The doctrine of contribution rests upon the maxim, Equality 
is equity (see §§ 405-412). Although contribution is based 
upon general considerations of justice, and not upon any 
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notion of an implied promise, a jurisdiction at law has be- 
come well settled which is sufficient in all ordinary cases 
of suretyship or joint liability. The equitable jurisdiction 
still remains, and has some most important advantages. 
All the co-sureties and the principal debtor being parties to 
the equity suit, the liabilities of each and their exoneration 
by the principal debtor can be adjusted and established by 
a single decree. If one or more of the co-sureties are in- 
solvent, the plaintiff can in equity obtain a proportionate 
increase of contribution from the others who are solvent. 
It seems, however, that the surety must first resort to the 
principal debtor; and that he can only compel contribution 
in equity when he has failed to obtain exoneration from the 
principal. Of course, there can be no such limitation to a 
contribution among joint debtors not sureties. There is no 
contribution among tort-feasors.” 4 Pomeroy, Equity Ju- 
risprudence (5 ed.), § 1418, p. 1071. 

The rule likewise is stated: “Unless otherwise agreed, 
a person who has discharged more than his proportionate 
share of a duty owed by himself and another as to which, 
between the two, neither had a prior duty of performance, 
is entitled to contribution from the other, except where the 
payor is barred by the wrongful nature of his conduct.” 
And “The rule applies where two or more persons sign a 
note as makers for their joint benefit * * * .” Restatement 
of the Law, Restitution, § 81, p. 360. See, also, 10 C. J.S., 
Bills and Notes, § 37, p. 466. “Every joint debtor who has 
been compelled to pay more than his share of the common 
debt has the right of contribution from each of his co- 
debtors.” 18 C. J. S., Contribution, § 9, p. 12. See 13 C. 
J., Contribution, § 13, p. 826. We have stated the rule as 
follows: “ * * * in equity a surety paying a judgment 
against himself and his principal is entitled to be subro- 
gated to the rights of the original creditor, and to have the 
judgment assigned to him or to some one else for his bene- 
fit.” Kramer v. Bankers Surety Co., 90 Neb. 301, 133 N. 
W. 427. 

The rule as to the amount that can be recovered where 
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contribution is sought has been stated by the authorities. 
“A person who has discharged more than his proportionate 
share of a duty owed by himself and another, as to which 
‘neither of the two had a prior duty of performance, and who 
is entitled to contribution from the other under the rules 
-stated in sections 81-84, is entitled to reimbursement, limited 
(a) to the proportionate amount of his net outlay properly 
expended * * *, A surety or other co-obligor becoming such 
without the fault of a co-obligor is entitled to no more by 
way of contribution than will put him on an equality of loss 
with others in view of his share of the obligation under- 
‘taken. This is true even though he obtains an assignment 
from the creditor * * *. In the first case he may be entitled 
to proportionate reimbursement only to the extent that pay- . 
‘ment to the creditor diminishes the debt of the other * * * .” 
Restatement of the Law, Restitution, § 85, p. 375. “A party 
who has made a partial payment is not entitled to contribu-- 
tion, even though the others have paid nothing, until his 
own payment exceeds his proportionate share of the whole 
debt, and he is then entitled to collect a proportionate share 
only of the excess, from each party, the proportionate share 
in each case being determined by dividing the total sum in 
‘question among the number of solvent parties within the 
jurisdiction of the court.” 5 Pomeroy, Equity Jurispru- 
dence (2 ed.), § 2341, p. 5178. “This right of contribution 
is one which belongs to one of two or more joint obligors. 
It is a right which grows out of the relation of the parties 
to the contract. It is a right given to protect one of the 
joint obligors in the event he has been compelled to discharge 
the whole debt, or more than his proportionate part of the 
‘whole debt. The right of contribution is an individual and 
personal right. It grows out of what the individual him- 
self does. It is a right which accrues to one or more in- 
dividuals (out of the whole number bound) who pay the 
debt for which they are all bound. Each one paying is en- 
titled to recover from the others the amount which he has 
paid in excess of his own proportionate part. His right to . 
recover is dependent upon the excess which he himself 
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pays. In other words, the act is individual, and the right 
of contribution is individual. The right of contribution 
rests upon an implied contract to repay, which contract the 
law itself implies from the relationship of the parties.” 2 
Story, Equity Jurisprudence (14 ed.), § 648, p. 63. 

Marshall relies upon four of our decisions: Potvin v. 
Meyers, 27 Neb. 749, 44 N. W. 25; Henry & Coatsworth Co. 
v. Halter, 58 Neb. 685, 79 N. W. 616; First National Bank 
of Plattsmouth v. Gibson, 60 Neb. 767, 84 N. W. 259; Ebel 
v. Stringer, 73 Neb. 249, 102 N. W. 466. They do not re- 
guire a reversal of this judgment. 

In Potvin v. Meyers, supra, judgment had been rendered 
against three defendants with no showing that they were 
other than principal defendants. Execution was issued. 
One of the defendants paid the judgment to the sheriff, by 
him it was paid to the clerk of the district court, and by 
him it was paid to the plaintiff. Thereafter the judgment 
was assigned to the paying defendant, who caused execution 
to be issued and proceedings were had in aid of execution. 
These were resisted on the ground that the judgment had 
been paid and satisfied. It was held that there was nothing 
which was the subject of assignment when the assignment 
was made. Suretyship was denied. Our opinion left open 
to the paying judgment debtor the right to maintain a 
proper action against the other judgment debtors in which 
the issue of principal and surety could be determined and 
for the money paid by him in satisfaction of the judgement, 

In Henry & Coatsworth Co. v. Halter, supra, the question 
decided was the validity of an execution sale under a judg- 
ment. The judgment debtor had furnished the money and 
sent a brother to pay it. It was paid to the attorneys of the 
judgment creditor. An assignment was then taken in the 
name of a third party. The judgment debtor “ * * * thought 
it would be better to take the assignment in some other per- 
son’s name so if any trouble would arise he would be in a 
position to clear the matter.” No question of principal and 
surety or joint debtor was involved. In the opinion it was 
said: “ * * * when payment is made by one who is primarily 
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liable, it operates as an absolute satisfaction although an 
assignment is made to a third person with the intention of 
keeping it alive. One cannot, except under special circum- 
-stanees, become the assignee of a judgment against him- 
self.” The question comes as to what the writer of the 
opinion meant by “except under special circumstances.” 
The answer is found in Booth v. Farmers and Mechanics 
‘National Bank, 74 N. Y. 228, cited by the writer of the 
opinion. There a member of a copartnership paid a judg- 
_ment that was rendered upon a firm debt against the mem- 
bers of the firm. The court held: “Where one of several 
joint debtors pays the debt, his remedy against the others 
‘is confined to a claim for contribution, and where, as in the 
present case, the debt arises out of a partnership transac- 
‘tion, the amount, if any, to which the party paying is en- 
‘titled as against the others necessarily depends upon the 
state of the partnership account. He cannot keep the paid 
-claim, or any judgment thereon, alive and enforce it against 
‘the others, either in his own name or in that of any third 
party to whom he may cause it to be assigned, unless per- 
‘haps under special circumstances to the extent of the sum 
-which may be found due to him from his co-partners on an 
-accounting with them. * * * The payment of the debt by 
Flint to the bank therefore enured to the benefit of his co- 
‘partners and satisfied the judgment against them, so that 
neither he, nor any party to whom he caused it to be as- 
signed in consideration of such payment, could enforce it, 
.at least without showing some equity entitling him to hold 
it as security for the sum due Flint for contribution, and in 
‘that event it could be enforced only to the extent of the 
‘sum shown to be thus due.” (Emphasis supplied.) 

In First National Bank of Plattsmouth v. Gibson, supra, 
.a judgment had been paid by one of three judgment debtors. 
‘Thereafter the property was sold under execution on the 
judgment to a second judgment debtor, who in turn con- 
‘veyed to his brother. The question was whether or not 
title passed so as to defeat a junior judgment. No question 
of equities between joint debtors, or principal and surety, 
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was presented. It there was said, on authority of the Henry 
& Coatsworth case that “It is a well settled proposition, 
subject to some exceptions not necessary to be here noted, 
that a judgment is extinguished when it is paid by one pri- 
marily liable for its satisfaction. It can not, when so paid, 
be kept alive even by assignment to a third person, as was 
done in this case.” (Emphasis supplied.) 

In Ebel v. Stringer, supra, a judgment against several 
joint debtors was paid by one of them. It was claimed that 
after payment it had been assigned to a third party, who 
sought to subject property to its payment. No question of 
rights of joint debtors as against each other or of principal 
and surety was presented. It was held that there was no 
competent proof of an assignment. Nevertheless, in the 
opinion it was said: “A judgment is extinguished when it 
is paid by one who is primarily liable for its satisfaction and 
it cannot, after such payment, be kept alive by assignment 
to a third person or corporation,” citing Henry & Coats- 
worth Co. v. Halter, supra, and First National .Bank of 
Plattsmouth v. Gibson, supra. The statement is obviously 
dictum, but in any event carries with it the exceptions noted 
in the authorities cited. In conclusion, we pointed out that 
the assignment, if made, was made some weeks after the 
judgment was paid and could not give new life to it. 

In Orchard & Wilhelm Co. v. Sexson, 119 Neb. 370, 229 
N. W. 17, we said: “It has long been a rule that where a 
judgment was rendered against two or more defendants, 
who were jointly liable, a payment of the judgment by one 
of the debtors satisfied and extinguished the judgment, and 
if aright to contribution existed it could be enforced only in 
an independent action brought for that purpose. This rule 
is not applicable where the judgment pronounced, pursuant. 
to statutory authority, determines the rights of the defend- 
ants inter se as to subrogation and contribution, in the event 
one of them is compelled to pay more than his proportionate 
part of the judgment. In the latter case, payment of the 
judgment to plaintiff, or his assignee, by one of the defend- 
ants operates to extinguish the judgment only in so far as 
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it pertains to the rights of the judgment plaintiff. It does 
not operate to extinguish or satisfy the judgment in so far 
as it pertains to the adjudicated rights of defendants inter 
sé. In fact, such a judgment is two-fold in character. Jt 
determines and adjudicates the rights between the plaintiff, 
on the one hand, and all the defendants, on the other. It 
also determines and adjudicates the rights of the several 
defendants as against each other. In such case, payment 
to the plaintiff by one of the defendants operates to extin- 
guish the rights of plaintiff only. The judgment remains 
alive as a basis for the adjustment of the adjudicated rights 
of the defendants inter se.’ Marshall relies upon the state- 
ment therein that “ * * * if a right to contribution existed 
it could be enforced only in an independent action brought 
for that purpose” and contends that it bars the relief which 
Rottler seeks here. 

In Nelson v. Webster, 72 Neb. 332, 100 N. W. 411, cited 
in Orchard & Wilhelm Co. v. Sexson, supra, we had a case 
where a judgment was taken against three persons, the 
judgment reciting that one of the defendants had signed the 
note as a surety. The surety paid the judgment and took 
an assignment to himself. Execution was issued and levied 
upon property of the principal. Replevin was brought. It 
there was contended that the judgment had been satisfied 
and extinguished and was no longer valid against anyone, 
and, second, that one of the several defendants could not be- 
come assignee of the judgment as against the other judg- 
ment debtors. It also was contended that, although the 
surety paying the judgment could have brought an action 
to be subrogated to the rights of the judgment creditor, yet 
he could not summarily acquire the rights by the assign- 
ment to enforce the judgment against his codefendants. It 
was held that the issue as to principal and surety had been 
determined before the payment of the judgment and its as- 
signment. It further was held that the assignment had 
accomplished the same thing that could have been estab- 
lished in an action of subrogation. 

In the instant case it had already been determined in the 
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foreclosure decree that as between Marshall and Rottler, 
the debt was that of Marshall. In the Nelson case the facts 
were those of principal and surety, and here those of joint 
debtors. As the above authorities state, the same rule ap- 
plies to both factual relationships. Here it has been estab- 
lished without dispute that Rottler had paid his share of the 
principal debt prior to the decree; that his interest in the 
mortgaged real estate had been sold to satisfy the decree in 
part; and that he had paid $1,800 on the deficiency judg- 
ment when the assignment was made. Marshall, or Mrs. 
Marshall for him, subsequently paid $200 to Rottler. The 
relationship of joint debtors, the burden each carried to 
each other and the payments of each subsequently made, 
have been established here. In the instant case Marshall 
argues that ‘‘When Rottler paid the judgment he could have 
turned around and filed an action for contribution and 
there could have been a determination as to whether Rot- 
tler had anything coming from Marshall and as to whether 
he had paid more of their joint indebtedness than Marshall 
did,” but that this matter had never been determined and 
was not an issue. 

The same contention was disposed of in Nelson v. Web- 
ster, supra. There it was held that “When the person seek- 
ing payment has conclusively shown that he was the surety 
(here a joint debtor who had paid his proportionate share 
of the debt), that he paid the full amount of the debt (here 
a substantial part of the balance), and that the judgment 
against the defendant had been assigned to him, there is 
nothing further necessary to be proved to authorize him to 
compel payment.” It was held that no good could result 
from compelling the paying debtor first to maintain a sep- 
arate suit to establish that which he had already estab- 
lished. So here, all that could be done in another action has 
already been done. Marshall “has had his day in court and 
should pay the debt without further litigation.” The opin- 
ions in Nelson v. Webster, swpra, and Orchard & Wilhelm 
Co. v. Sexson, supra, are not in conflict. 

Apparently the trial court determined that Marshall 
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should pay the entire amount of the deficiency judgment, 
less the $200, together with interest at ten percent. In 
this we think the trial court erred. Rottler does not seek 
here to recover any excess paid prior to the deficiency judg- 
ment. Marshall is obligated to pay that which Rottler paid 
for him, to wit, the $1,800. That debt does not carry the 
mortgage contract rate of interest, it carries the legal rate 
of interest at six percent. § 45-102, R. S. 1948. Marshall 
is entitled to credit for the $200 which was paid as a result 
of the execution on his property. We are unable to deter- 
mine from the record just when that payment was made, 
and hence cannot calculate here the exact amount Marshall 
should pay. The matter is here for trial de novo. We are 
called upon to render the judgment that should have been 
rendered by the trial court or to remand the cause for such 
a judgment. Accordingly, the cause is remanded with di- 
rections to take evidence, if necessary, to determine when 
the $200 payment was made and to render judgment in ac- 
cord with this opinion. 

Marshall further contends that Louis Rottler is the real 
party in interest, and that this action cannot be prosecuted 
in the name of the assignee, Donald Rottler. We see no 
merit in this assignment. Such a procedure is authorized 
by section 25-304, R. S. 1948. See Meeker v. Waldron, 62 
Neb. 689, 87 N. W. 539. 

The judgment of the trial court is affirmed insofar as it 
relates to the Exchange Elevator Company matter; it is re- 
versed and the cause remanded with directions insofar as it 
relates to the Rottler matter. 

AFFIRMED IN PART, 
REVERSED IN PART. 
PAINE, J., participating on briefs. 


ALVIN HANS, PLAINTIFF IN ERROR, V. THE STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
22 N. W. 2d 385 
FILED MARCH 29, 1946. No. 31992. 
1, Abortion. Section 28-404, R. S. 1948, defining the offense of 


68 


10. 


11. 


NEBRASKA REPORTS [VoL. 147 
Hans v. State 


foeticide, does not require an arbitrary and technical distinction 
to be used between the terms “embryo” or “foetus.” 

The Legislature used the terms in their ordinary and 
commonly accepted meaning, and when it used the term, “foeti- 
cide,” it meant the unlawful destruction of an unborn child, in 
ventre sa mere, in any stage of gestation. 

Section 28-404, R. S. 1943, uses the language “to any 
pregnant woman with a vitalized embryo, or foetus, at any stage 
of utero gestation,” meaning at any stage during pregnancy. 
Statutes. Section 28-404, R. §. 1948, is not violative of that part 
of section 14, article III, of the Constitution of Nebraska, the 
same being: “No bill shall contain more than one subject, and 
the same shall be clearly expressed in the title.” 

Constitutional Law. Section 28-404, R. S. 1948, does not deprive 
the accused of due process of law and is not violative of section 
8, article I, of the Constitution of Nebraska and section 1, ar- 
ticle XIV, of the Amendments to the Constitution of the United 
States. 

Indictment and Information. In charging the commission of an 
offense in an information, it is not necessary that the exact 
words of the statute be used, provided the words employed are 
the equivalent in meaning of those contained in the statutes. 
The court will give the words used in the information 
their ordinary and commonly accepted meaning, and when viewed 
in this light, if the words employed mean the same thing as those 
found in the language of the statute denouncing the offense, the 
information will be upheld. 

Trial. Instructions must be construed together, and if they cor- 
rectly announce the rule applicable to the issue and the evidence, 
they will be upheld, even though a single paragraph, standing 
alone, might be faulty. 

Harmless imperfections in single instructions are not 
sufficient grounds for reversal of judgment where the entire 
charge to the jury fairly states the law applicable to issues and 
evidence. 


Ordinarily, error in the admission of evidence is cured 
by withdrawing such evidence and directing the jury to disre- 
gard it. 

Criminal Law. In criminal cases, as in civil, the credibility of 
witnesses and the weight to be given their testimony are matters 
for the determination of the jury. It is for the jury to deter- 
mine whether it is convinced beyond a reasonable doubt of the 
defendant’s guilt, not for the reviewing court to say whether it 
is so convinced. A reviewing court can only inquire whether 
the evidence was sufficient to warrant the jury in finding the de- 
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fendant guilty. 

The fact that witness testified differently in the pre- 
liminary examination and on the trial does not require that his 
testimony on the trial should be rejected. His credibility is for 
the jury. 

18, Trial. The scope of cross-examination of a witness rests largely 

' in the trial court, and its ruling will be upheld unless an abuse 
of discretion is shown. 

14. New Trial. A new trial will not ordinarily be granted, over- 
ruling the trial court, on the ground of newly discovered cumula- 
tive evidence or evidence which is merely impeaching in char- 
acter. 

15. Abortion: CRIMINAL LAW. The woman on whom the abortion 
was committed is not an accomplice, and corroboration of her 
testimony is not essential. 

16. 3 . In a prosecution for abortion proof of physical 
condition, reactions, and functional disturbances which as a mat- 
ter of common knowledge denote probable pregnancy, was suf- 
ficient to justify conclusion that pregnancy, as a necessary ele- 
ment of the offense, was established. 


12. 


17. ¥ . In a prosecution under section 28-404, R. S. 
1943, evidence held sufficient to carry the issue of pregnancy to 
the jury. 


ERRor to the district court for Douglas County: HENRY 
J. BEAL, JUDGE. Affirmed. - 

Eugene J. O'Sullivan, Arthur J. Whalen, and Ernest S: 
Priesman, for plaintiff in error. 

Walter R. Johnson, Attorney General, and Homer L. Kyle, 
for defendant in error. 

Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ. 

MESSMORE. J. 

Alvin Hans was informed against and charged with the 
crime of foeticide under section 28-404, R. S. 1948. He was 
convicted and sentenced to serve an indeterminate sentence 
of not less than one year or more than five years in the peni- 
tentiary. From the sentence so imposed, he prosecutes 
error. 

For convenience, the plaintiff in error will hereafter be 
referred to as defendant. 

‘Defendant contends that section 6 of the Nebraska Crim- 
inal Code of 1878, now section 28-404, R. S. 1948, upon 
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which the information in the instant case is grounded, was 
and is unconstitutional and in violation of that part of sec- 
tion 19, article II (now a part of section 14, article III), of 
the Constitution of the state of Nebraska in force when the 
law was passed, the same being: “No bill shall contain 
more than one subject, and the same shall be clearly ex- 
pressed in the title.” 

Reference is made to volume 2, Complete Session Laws of 
Nebraska, 1866-1877, p. 647, which reads in part as follows: 
“LAWS OF NEBRASKA 
Part 1—CRIMINAL CODE 
Code of Criminal Procedure. 

AN ACT to establish a criminal code. 
Be it enacted by the Legislature of the State of Nebraska, 
in manner and form following, that is to say: 
Part 1—CRIMES AND OFFENSES 
x ke Rk FE 
Chapter I—HOMICIDE AND FOETICIDE.” 
We quote the following section only: 

“Sec. 6. Any physician, or other person, who shall ad- 
minister, or advise to be administered, to any pregnant 
woman with a vitalized embryo, or foetus, at any state of 
utero gestation, any medicine, drug, or substance whatever, 
or who shall use or employ, or devise to be used or em- 
ployed, any instrument or other means with intent thereby 
to destroy such vitalized embryo, or foetus, unless the same 
shall have been necessary to preserve the life of the mother, 
or shall have been advised by two physicians to be necessary 
for such purpose, shall, in case of the death of such vitalized 
embryo, or foetus, or mother, in consequence thereof, be 
imprisoned in the penitentiary not less than one nor more 
than ten years.” 

The language of section 6, supra, is identical with the 
language now appearing in section 28-404, R. S. 19438. 

The argument advanced by the defendant is that chapter 
2, subtitle of the act, supra, specifically relates to homicide 
and foeticide; that no place in the title of the act is the 
killing of a vitalized embryo referred to by the use of any 
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appropriate descriptive language. 

The words “foeticide” and “embryocide”’ are medicolegal 
terms, and the words “vitalized embryo” and “foetus,” are 
not synonymous, but mean different things in medicine, sig- 
nifying two possible stages of development after conception 
and before birth. The distinction between the two words, 
as contended for by defendant, is reflected in the following 
medical definitions: 

An embryo is “the rudimentary plant in the seed; the 
product of conception during its intrauterine existence; its 
first two weeks constitute the ovum stage; from the end of 
the 2nd to the beginning of the 8th week is the embryonal 
stage, and from the beginning of the 8rd month to the ter- 
mination of gestation is the fetal stage.” Stedman’s Med- 
ical Dictionary, (14th ed.), p. 350. 

A foetus (fetus) is defined, “The unborn young of an 
animal after it has taken form in the uterus; in man, the 
product of conception from the end of the third month to 
the moment of birth.” Stedman’s Medical Dictionary, 
(14th ed.), p. 401. 

Therefore, defendant contends: If the words “foetus” 
and “vitalized embryo” are not defined in the statute cre- 
ating offenses, their general medical meaning and sense as 
applied should prevail. The offenses could or should be 
properly set forth in legislative enactment to inform a de- 
fendant of which offense he is charged. The statute having 
failed in such respect, the constitutional provision, supra, 
has been violated. 

We are not in accord with the defendant’s contention. 
While arbitrary distinction is made by some writers be- 
tween “foetus” and “embryo,” the distinction is not recog- 
nized in a charge of ‘‘foetcide.”” We make reference to the 
following legal definitions: “Foetus. In medical jurispru- 
dence. An unborn child. An infant in ventre sa mere.” 
Black’s Law Dictionary, (8rd ed.), p. 794. 

Foeticide (feticide) in medical jurisprudence means: 
“Destruction of the fetus; the act by which criminal abor- 
tion is produced.” Black’s Law Dictionary, (3rd ed.), p. 
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769. See, also, 1 Beck, Medical Jurisprudence, 288; Guy, 
Medical Jurisprudence, 133; 36 C. J. S., Feticide, p. 732. 

Section 28-404, R. S. 1943, uses the language: “ * * * to 
any pregnant woman with a vitalized embryo, or foetus, at 
any stage of utero gestation, * * * .” The statute making 
the offense “at any stage of utero gestation” means at any 
stage during pregnancy. See Edwards v. State, 79 Neb. 
251, 112 N. W. 611. See, also, 1 C. J. S., Abortion, § 6, 
p. 318. 

It is clear that the arbitrary and technical distinction be- 
tween the terms “‘embryo” and “foetus” are not recognized 
by the law. The terms are practically interchangeable and 
refer to an unborn child, in ventre sa mere. It is obvious 
the Legislature used these terms in their ordinary and com- 
monly accepted meaning, and when it used the term “‘foeti- 
cide” it meant the unlawful destruction of an unborn child, 
in ventre sa mere, at any stage of gestation. 

We conclude section 28-404, R. §. 1948, is not violative 
of that part of the state Constitution now section 14, article 
- III, as contended for by defendant. 

The defendant advances the same argument, claiming he 
was denied due process of law under section 8, article I, of 
the state Constitution, and section 1, article XIV, of the 
Amendments to the Constitution of the United States. We 
conclude that for the reasons previously given this further 
contention of the defendant is without merit. 

The defendant contends the information does not charge 
a crime under the laws of this state. The argument ad- 
vanced by the defendant in this respect has been previously 
determined, and likewise the contention that defendant has 
been denied due process of law. 

Further contention is made by the defendant that the 
information is not worded in the language of the statute, 
or language of similar import, but is vague, indefinite, and 
uncertain, and pleads conclusions and does not set forth 
facts constituting an offense. It would serve no useful pur- 
pose to set out the information in this opinion, which we 
have carefully considered. 
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The defendant directs our attention to the fact that in 
the information the word “and” has been substituted 
for the word “or” in certain instances, and the word 
“thereby” was omitted after the word “intent.” We believe 
the language of the statute has not been distorted where 
it says if certain acts are done “with intent thereby to de- 
stroy,” and the information charges such acts were done 
with intent to destroy. Nor is the defendant prejudiced 
where the statute reads: “ * * * unless the same shall have 
been necessary to preserve the life of the mother, or shall 
have been advised by two physicians to be necessary * * * ,” 
and the information reads: “the same not being necessary to 
preserve the life of the said Lucille Nicholson, the mother, 
and not having been advised by two physicians to be neces- 
sary * * * .” 

We believe the information charges the defendant of an 
offense substantially in the wording of the statute, and 
when a charge is so made, it is sufficient. 

“When an information alleges all the facts or ‘elements 
necessary to constitute the offense described in the statute 
and intended to be punished, it is sufficient.”” McKenzie v. 
State, 113 Neb. 576, 204 N. W. 60; Chadek v. State, 138 
Neb. 626, 294 N. W. 384; Veneziano v. State, 189 Neb. 526, 
297 N. W. 920; Hunt v. State, 1483 Neb. 871, 11 N. W. 2d 
533. 

In Smith v. State, 72 Neb. 345, 100 N. W. 806, it was 
held: “In charging the commission of an offense in an in- 
formation, it is not necessary that the exact words of the 
statute be used, provided the words employed are the equiv- 
alents in meaning of those contained in the statute. Whit- 
man v. State, 17 Neb. 224. 

“The court will give the words used in the information 
their ordinary and commonly accepted meaning, and, when 
viewed in this light, if the words employed mean the same 
thing as those found in the language of the statute denounc- 
ing the offense, the information will be upheld.” See, also, 
‘Whitman v. State, 17 Neb, 224, 22 N. W. 459; Kirk v. Bowl- 
ing, 20 Neb. 260, 29 N. W. 928; Hodgkins v. State, 36 Neb. 
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160, 54 N. W. 86; Bartley v. State, 53 Neb. 310, 73 N. W. 
744; Carrall v. State, 53 Neb. 431, 73 N. W. 939. 

Also, in this assignment of error, the defendant contends 
that section 11, article J, of the state Constitution relating 
to the right of an accused in a criminal prosecution to be 
informed of the nature and cause of the accusation against. 
him, was violated. The foregoing authorities sufficiently 
terminate such contention. 

The defendant predicates error upon the giving of in- 
struction No. 5 by the court. 

Instruction No. 5 sets forth the elements necessary to be 
established by the evidence beyond a reasonable doubt in 
order to convict the defendant of the crime charged in the 
information. The criticism of the instruction is that it. 
omits an essential element of the offense charged as con- 
templated by section 28-404, R. S. 1943, that is, that “the 
death of such vitalized embryo, or foetus’”’ in consequence of 
the use of instruments or other means by the accused. 
Therefore, it is urged that instruction No. 5 submitted to. 
the jury the wrong charge, that is, a charge as contained in 
section 28-405, R. S. 1943, an entirely separate offense, as 
follows: “Any physician or other person who shall willfully 
administer to any pregnant woman any medicine, drug, 
substance, or thing whatever, or shall use any instrument. 
or other means whatever, with intent thereby to procure 
the miscarriage of any such woman, unless the same shall 
have been necessary to preserve the life of such woman, or 
shall have been advised by two physicians to be necessary 
for that purpose, shall be punished by imprisonment in the 
county jail not more than one year or by fine not exceeding 
five hundred dollars, or by both.’”’ While under section 28- 
404, R. S. 1943, it is contended that the vitalized embryo 
or foetus must have been killed before a conviction under: 
such section may be had. 

In determining whether instruction No. 5 is prejudicially 
erroneous, it is necessary to consider the instructions as a 
whole. In this connection instruction No. 2 sets forth the 
charge as contained in the information, which we have ap- 
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proved. Instruction No. 3 sets forth the offense as contained 
in section 28-404, R. S. 1943. Instruction No. 7 covers the 
elements of the offense as contemplated by section 28-404, 
R. S. 1948, with reference to intent being an essential ele- 
ment of the offense. Instruction No. 10 sets forth that 
“The terms ‘vitalized embryo’ and ‘vitalized foetus’ as used 
in the Statute above quoted, are practically synonymous 
terms and have substantially the same meaning, * * * 
and the term ‘uterogestation,’ as used in the Statute, means 
any state of pregnancy.” 

“The charge is to be taken together, and when the in- 
structions taken as a whole, without conflict or confusion, 
state the law, error cannot be predicated upon the fact that 
any one of them was in itself, and unexplained, incomplete 
and calculated to mislead.” Carleton v. State, 43 Neb. 373, 
410, 61 N. W. 699, 712. 

In Bartley v. State, 58 Neb. 310, 73 N. W. 744, this court 
held: “Instructions must be construed together, and if 
then they correctly announce the rule applicable to the is- 
sues and evidence, they will be upheld, even though a single 
paragraph, standing alone, might be faulty.” 

Measured by the foregoing rules, instruction No. 5 is not 
prejudicially erroneous. 

Instruction Nos. 6 and 7 are criticized, but our examina- 
tion discloses that each contains a harmless imperfection. 

“Harmless imperfections in single instructions are not 
sufficient grounds for the reversal of a judgment, where the 
entire charge to the jury fairly states the law applicable to 
the issues and the evidence.” Gillan v. Equitable Life As- 
surance Society, 142 Neb. 497, 6 N. W. 2d 782; on rehear- 
ing, 143 Neb. 647, 10 N. W. 2d 698, 148 A. L. R. 496. See, 
also, Bancroft v. Kite, 142 Neb. 178, 5 N. W. 2d 196; Shi- 
man Bros. & Co. v. Nebraska Hotel Co., 146 Neb. 47, 18 N. 
W. 2d 551. 

The defendant criticizes instruction No. 8, which informs 
the jury that the settled rule in this state is that even ac- 
complices in the commission of crime are competent wit- 
nesses, and it is the duty of the jury to consider such testi- 
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mony, scrutinize it closely, give it the weight the jury de- 
termines it is entitled to after careful examination of such 
evidence in the light of other evidence in the case; further, 
that the jury should not rely upon it unsupported, unless it 
produces in the jury’s minds the most positive conviction 
of its truth. It is proper for the jury to seek for corrobo- 
rating facts and circumstances, but these are not absolutely 
essential. Defendant’s contention is that the use of the lan- 
guage in the instruction, as follows: That although the 
jury may “seek for corroborating facts and circumstances 
but these are not absolutely essential,” eliminates the re- 
quirement that the testimony of the complaining witness. 
be corroborated by other evidence. 

Although in some states the complaining witness in an 
abortion case must be corroborated the statute, section 28- 
404, R. 8. 1943, does not make any such requirement. The 
matter is one for the Legislature and unless and until such 
corroboration is required by it, we hold the same is not 
essential. 

“The woman upon whom the abortion was attempted is 
not an accomplice to the crime, and corroboration of her 
testimony is not essential.” State v. Stafford, 145 Iowa 
285, 123 N. W. 167. See, also, Commonwealth v. Wood, 11 
Gray (Mass.) 85. 

“Prosecutrix is not an accomplice of defendant charged 
with abortion, though the criminal operation was per- 
formed at her request or with her consent.” State v. Mc- 
Curtain, 52 Utah 63, 172 P. 481. See, also, 1 C. J. S., Abor- 
tion, § 35, p. 338. 

We conclude the instruction is not prejudicially erroneous. 

Defendant contends that the misconduct of the prosecut- 
ing attorney in procuring and having marked as state’s 
exhibits nine to twenty inclusive, and keeping the exhibits 
before the jury on the pretense of eventually connecting 
them up in such a manner as to make them competent evi- 
dence, constituted prejudicial and reversible error when 
proper objections thereto were made. It is unnecessary to 
enumerate the exhibits. They were admitted in evidence. 
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Subsequently, on motion of defendant’s counsel, the ex- 
hibits were withdrawn from the jury’s consideration and 
the jury admonished to disregard entirely each and all of 
the exhibits and the evidence relating to same. 

“Ordinarily, error in the admission of evidence is cured 
by withdrawing such evidence and directing the jury to dis- 
regard it.” Wever v. State, 121 Neb. 816, 238 N. W. 736. 

The following is quoted with approval from Wever vy. 
State, supra: “This court held in McCormick v. State, 66 
Neb. 387, and Robinson v. State, 71 Neb. 142, that error in 
the admission of evidence igs cured by withdrawing such 
evidence and directing the jury to disregard it.” See, also, 
Simmons v. State, 111 Neb. 644, 197 N. W. 398. 

Under the circumstances we conclude that there was no 
prejudicial error. 

Defendant contends that the complaining witness, Lucille 
Nicholson, in giving her testimony upon the trial disclosed 
that she was unworthy of belief, and committed willful and 
corrupt perjury as to material matters. 

The complaining witness had her story reduced to writ- 
ing first in a statement to the deputy county attorney, sec- 
ond at the preliminary hearing, and third, upon this trial. 
In her statement to the county attorney she said that she 
did not know and had never seen the man who aborted her 
until he picked her up in his automobile at 24th and St. 
Mary’s Avenue, Omaha, Nebraska. She testified in the 
same manner in the county court at the preliminary hear- 
ing. At the trial, the first time she saw him, she testified, 
was on October 11 at 24th and Wirt Streets. The second 
time she saw him was on the 26th of October at 27th and 
St. Mary’s Avenue. In her testimony at the preliminary 
hearing she did not know the exact number and location of 
the house in South Omaha where she was aborted. On 
the trial, she testified she did not know at first, but found 
out what the address was, 4401 R Street. In her statement. 
to the county attorney she did not know what instruments 
were used on her or what was taken from her. At this trial 
she testified that the defendant used an instrument, that he 
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had something that looked familiar, a pair of scissors, which 
he used on her, and a foetus was taken from her. At the 
preliminary hearing she testified she had never been preg- 
nant before. She filed a damage suit in the district court 
for Douglas County (Exhibit 2A) against defendant Alvin 
Hans et al., and in her petition filed in such case, alleged in 
paragraph six thereof that defendant, Alvin Hans, had 
committed an abortion on her on two separate and distinct 
occasions, to wit, on April 2, 1944, and on the 26th day of 
October the same year, by the use of instruments. The de- 
fendant contends that the filing of the petition in damages 
of April 30, 1945, 30 days after the jury returned a verdict 
of guilty in the instant case, discloses the testimony of the 
complaining witness is at variance in her statement to the 
county attorney, at the preliminary hearing, and in the in- 
stant case, especially as to the first time she had ever met 
or contacted the defendant, Alvin Hans, and constitutes a 
complete change of her testimony with reference to her first 
intimacy and illicit relations with the man named in the 
record; that under this set of facts, this court would be jus- 
tified in finding that the complaining witness, Lucille Nich- 
olson, committed perjury upon the trial of this case to lay 
a foundation for her damage suit. 

The complaining witness was a girl 19 years of age, em- 
ployed as an elevator operator. She was subjected to an ex- 
tensive, exacting, and very thorough cross-examination, 
and it is true in some instances her testimony was at a 
variance. However, she did not deviate materially from 
the essential elements of her story. The following author- 
ities are controlling: 

“In criminal cases, as in civil, the credibility of witnesses 
and the weight to be given their testimony are matters for 
the determination of the jury. It is for the jury to deter- 
mine whether it is convinced beyond a reasonable doubt of 
the defendant’s guilt, not for the reviewing court to say 
whether it is so convinced. A reviewing court can only in- 
quire whether the evidence was sufficient to warrant the 
jury in finding the defendant guilty.” Carleton v. State, 
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43 Neb. 373, 61 N. W. 699. 

“The fact that a witness testified differently in the pre- 
liminary examination and on the trial does not require that 
her testimony on the trial shall be rejected. Her credibility 
is for the jury.” Dixon v. State, 46 Neb. 298, 64 N. W. 961. 
See, also, Reinhardt v. State, 101 Neb. 667, 164 N. W. 654. 

We find no prejudicial error as contended for by defend- 
ant. 

Defendant contends that the court, during the course of 
the trial, denied counsel for the accused to fully, fairly, and 
completely cross-examine on material matters witnesses 
produced against defendant by the state, which denial 
amounted to a deprivation of the constitutional right of the 
defendant of confrontation—the right to be confronted face 
to face by the state’s witnesses—under section 11, articlel, 
of the Constitution of Nebraska, and a denial of due process 
of law, under section 38, article I, of the Constitution of Ne- 
braska, and that part of section 1 of article XIV of the 
Amendments to the Constitution of the United States, 
which provides in part, “ * * * nor shall any State deprive: 
any person * * * liberty, * * * without due process of law.’” 

The complaint is particularly addressed to the cross-ex= 
amination of the state’s witnesses, Lucille Nicholson and 
her sister Betty Spencer, the contention being that the trial 
court was too strict in limiting the cross-examination, and 
would not permit any inquiry or proof to be elicited in ref- 
erence to the stories of these witnesses having been en- 
larged upon and amplified since they testified at the prelim- 
inary hearing which was reported, and at which time these 
witnesses professed to tell all they knew about the case. 

While a witness may be interrogated on cross-examina- 
tion with reference to sworn testimony given by him on the 
same matter on a former occasion, as at the preliminary 
hearing in an inferior court, on a prior trial of the same 
cause, or in a distinct action or prosecution, (See 70 C. J., 
Witnesses, § 1278, pp. 1077, 1078), the mode and extent of 
the cross-examination of a witness ag to his statements on 
a former occasion rests in the sound discretion of the court. 
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See 70 C. J., Witnesses, § 1274, p. 1078. 

Rulings restricting cross-examination are largely in the 
discretion of the trial court. See Andrews v. Commercial 
Casualty Co., 128 Neb. 496, 259 N. W. 653. 

“<The scope of the cross-examination of a witness rests 
largely in the trial court, and its ruling will be upheld, un- 
less an abuse of discretion is shown.’ Peterson v. State, 
63 Neb. 251.” Goemann v. State, 100 Neb. 772, 161 N. W. 
421. See, also, Peterson v. State, 63 Neb. 251, 88 N. W. 
549; DeVore v. Board of Equalization, 144 Neb. 351, 13 N. 
W. 2d 451; Welsh v. State, 60 Neb. 101, 82 N. W. 368. 

From an analysis of the cross-examination, especially of 
the witnesses Lucille Nicholson and Betty Spencer, and in 
consideration of the foregoing authorities, we find that the 
trial court did not abuse its sound discretion with respect 
to cross-examination. We find no prejudicial error in such 
respect. 

The defendant predicates error on the trial court over- 
ruling several motions and other pleadings filed, argued, 
and submitted by the defendant, as contained in the record. 
The principal contention in this assignment of error is ap- 
parently based on the trial court overruling the motion for 
new trial. 

Section 25-1142, R. S. 1943, provides in part for a new 
trial on “newly discovered evidence, material for the party 
applying, which he could not, with reasonable diligence, 
have discovered and produced at the trial; * * * .” 

Paragraph 16 of defendant’s motion for new trial follows 
the language of the statute. In support of this contention, 
Lucille Nicholson, the complaining witness, was called as a 
witness for the defendant, and exhibit 2A, a petition in a 
civil suit heretofore referred to, was introduced in evidence 
in behalf of the defendant. The purpose of this newly dis- 
covered evidence would be to impeach the complaining wit- 
‘ness, and to discredit her testimony in the instant case. 

“Generally, a new trial will not be granted for newly dis- 
covered evidence which, when produced, will merely im- 
peach or discredit a witness who testified at the trial.” 23 
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C. J. S., Criminal Law, § 1460, p. 1248. See, also, Ogden v. 
State, 13 Neb. 486, 14 N. W. 165; Kenyon v. State, 111 Neb. 
175, 196 N. W. 1438. 

This court held, in Williams v. State, 113 Neb. 606, 204 
N. W. 64: “A new trial will not ordinarily be granted, over- 
ruling the trial court, on the ground of newly discovered 
cumulative evidence or evidence which is merely impeach- 
ing in character.” See, also, People v. Harris, 263 Ill. 406, 
105 N. E. 308; 23 C. J. S., Criminal Law, § 1460, p. 1248, 
cases cited thereunder; and Baskins v. State, 139 Neb. 803, 
299 N. W. 188. 

The newly discovered evidence offered in the instant case 
is of an impeaching character, to discredit the complaining 
witness. ; 

We conclude the newly discovered evidence offered in sup- 
port of the motion for new trial is insufficient to warrant 
the granting of a new trial. 

The defendant contends that the verdict of the jury is 
not sustained by sufficient evidence, and is contrary to law: 
In addition to certain parts of the evidence heretofore set 
forth, we believe in considering this assignment of error, 
the following additional material evidence is important. 

‘The complaining: witness, Lucille May Nicholson, 19 
years of age, lived with her grandparents and a married - 
sister at 3214 North 24th Avenue in the city of Omaha, 
Douglas County, Nebraska. She had been regular in her 
menstrual] periods for several months prior to and including 
August 26 or 27, 1944. On or about September 3 or 4, 1944, 
on two or three occasions, she had sexual intercourse with 
aman. Her next menstrual period was due approximately 
on September 26 or 27, 1944, and did not occur. She was 
of good health at all times prior thereto. However, about 
two weeks prior to October 26, 1944, she was constantly 
sick at her stomach, morning and night, vomited on numer- 
ous occasions, and felt weak. She first met the defendant 
on or about the 11th or 12th of October, 1944, about two 
blocks distant from her residence, when he drove up in a 
maroon Buick car. She got into the car and had a conver- 
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sation with him in which she told him that she thought 
she was pregnant, and he asked her if she wanted to go to 
his place, to which she replied, no. Later, on Oetober 26, 
1944, at about 9:30 p. m., the defendant drove up in his car 
at 24th and St. Mary’s Avenue where she met him, got into 
the car, and he drove her to a one-story frame house and 
basement known as 4401 R Street in South Omaha, Ne- 
braska. He drove the car into the garage which is in the 
basement. To the north of the garage is a small room. The 
complaining witness identified the garage and room as 
shown by exhibit 1, the plat thereof drawn to scale, identi- 
fied the furniture and equipment in the room, and marked 
the same on the exhibit. 

After the defendant drove into the garage, he shut the 
garage doors, unlocked the door into the finished room 
which she had previously identified from the exhibit. Upon 
entering the room the complaining witness sat down, and 
the defendant proceeded to make certain preparations. 
There was a smaller room partitioned off from the larger 
room, and upon entering this room defendant told her to 
lie down on the table. She removed her underclothes, and 
he started to work on her womb near the vagina, by using 
an instrument which he inserted into the lower part of her 
body to spread her vagina, and also used scissors, and 
started cutting around inside her vagina. She could feel 
the cutting. She was in the room approximately five min- 
utes at that time. She then got up and dressed. At that 
occasion she discharged water. The defendant then took 
her home. She next saw the defendant at about 9:30 
p.- m., in the evening of October 27, when he drove up 
in his car at 24th Street and St. Mary’s Avenue. She 
got into the car and went out to 4401 R Street. When 
defendant got within a block of such place he turned off 
the lights to go into the garage, closed the garage doors, - 
and they both got out of the car. He unlocked the door 
to the large room, and she went into the small room 
again. He administered a hypodermic to her, removed 
his coat and asked her if she had any money. She gave 
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him $50. He gave her a nightgown to put on. She 
laid down for a while and he administered another hypo- 
dermic. She does not remember what occurred after that. 
She remembers the defendant helping her off of the table 
about 1:30 in the morning. He helped her dress and took 
her to her mother’s residence at 2201 Maple Street. She 
saw the defendant the next night, on October 28, 1944, at 
her mother’s place, and went out to 4401 R Street again. 
He turned off the lights and drove into the garage. She 
went into the small room and he examined her. He then 
took her to her own home. She next saw him two or three 
days later, at her own home, 3214 North 24th Avenue, about 
8:30 in the evening. He had a hypodermic needle wrapped 
in a towel, and administered to her. He then took her to 
4401 R Street, gave her a hypodermic, and then took her 
home. She had no conversation with him, other than that 
she complained of pain and suffering. He advised her to 
use a hot water bottle on her stomach. This was on Hallow- 
een night, October 31, 1944. 

The record further discloses that after the last menstrual 
period in August she next menstruated the second night 
that she was out at 4401 R Street. The nature of the men- 
struation was regular until the succeeding day. At about 
1:30 or 2:00 a. m., on the morning of October 28, 1944, 
when the defendant let the complaining witness off of the 
table, there remained a shapeless mass of blood, approxi- 
mately two inches in size. The following day there were 
small clots of blood. 

Prior to October 26, 1944, the complaining witness had 
not seen any physician or surgeon, and was not advised 
that an operation was necessary. The first time she met the 
defendant, she met him as Dr. Hansen. 

On cross-examination the complaining witness testified 
that the blood first appeared about the time of her regular 
menstrual period, the 27th of October; that it was of black- 
ish hue and not similar to the color of blood which she had 
previously noted on such occasions, in that it was real dark 
red, and a large clot. 
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Her sister, Betty Jane Spencer, testified that she saw the 
defendant during the month of October 1944, and was with 
the complaining witness at the time he met her at 24th and 
Wirt Streets, and heard the conversation between the two. 
She again saw him on the 31st of October in her sister’s 
room at their residence. He asked her for a half cup of hot 
water ; he had in his hands a turkish towel, and when he un- 
rolled it, had a hypodermic needle in it. She obtained the 
water and gave it to the defendant. Complaining witness 
was in bed and was sick. She seemed to be suffering pain 
in the lower part of her body. 

Dr. William T. Rance called upon the complaining wit- 
ness at the request of her mother, at her place of residence 
on the night of October 31, 1944. He found her in bed in 
evident severe pain in her lower abdomen, and noted that 
her pains were rhythmic or intermittent, and severe. Her 
mother told him what had happened. From the history, it 
was apparent that she was having uterine contractions, and 
there was an attempt made on the part of the uterus to 
throw its content, if any, out. He administered a hypo- 
dermic and placed ice packs on her stomach. 

Dr. Rance, in response to a hypothetical question includ- 
ing the material facts as heretofore set out, stated that the 
complaining witness had some of the major symptoms of 
pregnancy. Likewise, Dr. S. McCleneghan answered a hy- 
pothetical question of like nature and gave his opinion that 
the complaining witness was pregnant. 

The defense was an alibi. 

On the contention that the evidence is insufficient, the 
principal reason given is that the evidence fails to show 
beyond a reasonable doubt that the complaining witness 
was pregnant at the time of the commission of the offense 
as set forth in the information, which fact, under section 
28-404, R. 8. 1948, constitutes an essential element of the 
offense and must be proved beyond a reasonable doubt be- 
fore the defendant can be convicted. 

On a prosecution for procuring the miscarriage of a preg- 
nant woman, proof of pregnancy is essential. See 10 A. L. 
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R. 314; and eases cited. 

We conclude the following authorities on the question of 
the sufficiency of the evidence to show pregnancy govern in 
the instant case: 

In the case of State v. Stafford, supra, it was said: “Proof 
of pregnancy was essential under the statute defining the 
crime. State v. Stewart, 52 Iowa 284.” This is true also 
under section 28-404, R. S. 1943. 

Returning to State v. Stafford, supra, it is said: ‘ * * * 
but absolute certainty is not exacted even in a criminal ac- 
tion. All necessary is that the evidence be such as to sup- 
port the conclusion that the girl was enceinte beyond a rea- 
sonable doubt. She and the accused had been indulging in 
sexual intercourse for more than a year. She had missed 
her menses on December 25 or 26, 1908, and in January be- 
came convinced that she was in a family way, and so in- 
formed the accused. With that understanding the drug 
was procured and taken resulting in her serious illness 
January 20, 1909, when she was removed to her home, and 
during the first week in February discharged from her 
vagina a substance which she testified resembled a blood 
clot. She was in health, save that she had a cold in Decem- 
ber, and the circumstance of missing her menstrual flow 
twice in succession is not otherwise explained. We are of 
opinion that the evidence was sufficient to carry the issue 
as to whether she was pregnant to the jury, even though 
two physicians expressed the opinion that at so early a 
period it could not be known with certainty without a mi- 
croscopic examination or the discovery of the ovum whether 
she was enceinte.” The court held that: ‘““Proof of pregnancy 
is essential to conviction for an attempt to cause miscar- 
riage, but need not be to an absolute certainty; it is suffi- 
cient if the proof is so reasonably certain as to silence all 
reasonable doubt. * * * ” 

In State v. Alcorn, 7 Idaho 599, 64 P. 1014, the facts dis- 
closed that the deceased, 20 years old, was in good health up 
to June 21, 1899. She stated to the accused that she was 
pregnant and believed she had been so a little over two 
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months. The evidence was held to be sufficient to be pre- 
sented to the jury in the following language: “In a prosecu- 
tion upon the charge of murder, where the death of de- 
ceased is alleged to result from an operation performed for 
the purpose of bringing about an abortion, the pregnancy 
of deceased must be proven beyond reasonable doubt, but 
need not be demonstrated to an absolute certainty.” 

In the case of State v. Loomis, 90 N. J. L. 216, 100 A. 
160, in speaking on the question as to whether there was 
evidence to justify the jury in finding pregnancy, that is, 
the existence of the condition beginning at the moment of 
conception and terminating with the delivery of the child, 
the court cited 1 C. J. 312, and held there was ample proof 
to go to the jury on this question, and full justification for 
its findings if it believed the evidence, as it was entitled to 
do. There was direct evidence of sexual intercourse with 
defendant: Loomis on more than one occasion; of the sub- 
sequent cessation of menses; of nervous and functional dis- 
turbances which, in the opinion of medical experts for the 
state, denoted probable pregnancy. Absolute demonstra- 
tion was, of course, impossible, as it was claimed that the 
foetus had been expelled. 

In 2 Allen McLane Hamilton and others, A System of 
Legal Medicine, p. 441, it is said: “If pregnancy proceeds 
normally the first evidence or intimation of its presence to 
the woman consists in the absence of the menstrual] flow 
when the time for its appearance has arrived. * * * If the 
ovum is not disturbed and the time for the menstrual flow 
recurs again with experience similar to that of the preced- 
ing month the hope or suspicion of pregnancy which was 
entertained by the woman will, in most cases, have devel- 
oped into a certainty.” 

In the case of People v. Richardson, 161 Cal. 552, 120 P. 
20, the woman testified that in March 1909, she missed her 
usual monthly sickness and told the defendant that she was 
in the family way. She missed her sickness the following 
month and again told the defendant, and he said he would 
get some pills, which he did, to start the flow, which did not 


VoL. 147] JANUARY TERM, 1946 87 


—+ 


Hans v. State 


occur. He obtained more pills for her which she took in 
May 1909. She had morning sickness as early as April 1, 
1909, a complaint, according to the doctors, that almost al- 
ways indicates pregnancy. The following was quoted with 
approval from Powe v. State, 48 N. J. L. 34, 2 A. 662: 
“The plain and obvious meaning of the act was not to require 
such proof (proof of absolute knowledge of pregnancy), 
and the construction given it in this case conforms to the 
manifest intent of the legislature.” The court said: “We 
are satisfied that it must be held that these facts were suf- 
ficient to warrant the jury in concluding that the woman 
was pregnant at the time defendant furnished her with the 
pills.” 

In the case of State v. Rudman, 126 Me. 177, 136 A. 817, 
the following questions were propounded: “Q. Assuming 
it to be a fact that a girl 17 years of age who had been reg- 
ular in her menstrual periods menstruated along the first 
of January, the 3rd or 4th, and whose menstrual periods 
usually continued for four or five days, had sexual inter- 
course within four or five days after the cessation of that 
menstrual period and then later had sexual intercourse one 
or more times and she felt weak, did not have appetite for 
food, did not fee! in her normal condition, and had not men- 
struated again by the 10th of February—would that in 
your mind indicate or not indicate pregnancy? A. It might 
and it might not. Q. Would it be a symptom of pregnancy? 
A. Yes sir.” 

The court in the case last cited said: “Absolute certainty 
of the pregnancy of the girl is not and could not be estab- 
lished. The circumstances, however, we think, are suf- 
ficient for the jury to find beyond a reasonable doubt that it 
existed. No explanation or reasonable cause for the sus- 
pension of the girl’s February menses appears. If the jury 
believed her statement, and they evidently did, the dis- 
charge of clots and fleshy matter some few days after the 
alleged operation gives strength to the claim of pregnancy. 
Her statement to the doctor, if true, that she thought she 
was pregnant is of some weight. * * * 
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“We cannot say that the evidence offered by the State 
to establish the pregnancy of the woman, * * * , is so defec- 
tive or weak that a verdict based upon it could not be al- 
lowed to stand.” 

In view of the foregoing authorities, and from an anal- 
ysis of the facts in the instant case with reference to the 
pregnancy of the complaining witness, it is clear we have 
proof of her physical condition and reactions and func- 
tional disturbances which, as a matter of common knowl- 
edge, denote probable pregnancy. We hold, therefore, that 
such evidence was sufficient to justify the jury’s conclusion 
that pregnancy, as a necessary element of the offense here 
charged, was established, and the trial court did not err in 
submitting the case to the jury. 

The statute was passed in the interest of good morals, 
and for the preservation of society, and the law punishes 
abortions willfully produced at any time during the period 
of gestation. The crime is complete under the statute if 
the abortion is made at any time during pregnancy. 

There are other assignments of error which we deem un- 
necessary to discuss as not being meritorious. 

The verdict of the jury, the judgment and sentence of 
the court must be, and is, affirmed. 

AFFIRMED. 

PAINE, J., participating on briefs. 


IVAN VAN STEENBERG, GUARDIAN OF PETER M. NELSON, 
INCOMPETENT, APPELLEE, V. JOSEPH W. NELSON ET AL., 
APPELLANTS. 

22 N. W. 2d 414 


FILED MARCH 29, 1946. No. 32017, 


1. Fraudulent Conveyances. A conveyance is declared to be fraud- 
ulent when its object or effect is to defraud another or the intent 
with which it is made is to avoid some duty or debt due by or in- 
cumbent upon the party making the transfer. 
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A conveyance between relatives which has the effect of 
hindering or delaying a creditor in the collection of his claim is 
presumptively fraudulent and, in litigation between the creditor 
and the parties to the conveyance over its alleged invalidity, the 
burden is on the parties to the conveyance to establish the good 
faith of the transaction. 

In that connection when it is charged that a conveyance 
between relatives was made to hinder, delay, and defraud cred- 
itors the question of good faith is ordinarily a question of fact 
and not of law and good faith may be established by proof of 
facts from which such inferences may reasonably be drawn. 

4, Witnesses. However, where the testimony relied upon to show 
good faith is given by interested relatives, the reasonableness or 
unreasonableness of the evidence bears considerable weight in 
arriving at a just conclusion. 

5. Fraudulent Conveyances. Where a grantee, at the time the con- 
veyance is made, had knowledge of the intent of the grantor to 
hinder, delay, and defraud his creditors by the conveyance of his 
property, the conveyance is void as to existing creditors whether 
or not an adequate consideration was paid. 

6. Equity. When all other remedies have failed, a court of equity 
will at the suit of a creditor take the unexempt property of a 
debtor wherever found and in whatever condition it may be and 
cause it to be applied toward the payment of his debt. 

7, Fraudulent Conveyances, Where a husband and wife confederate 
to defraud creditors by transferring property of the husband to 
the wife, so that it cannot be reached by creditors of the hus- 
band, a personal judgment may be entered against the wife, 
provided it appears, or is clearly to be presumed, that she still 
retains the proceeds or her personal estate has had the benefit 
thereof in an amount equal to or in excess of the judgment ren- 
dered against her. 

APPEAL from the district court for Banner County: J. 

LEONARD TEWELL, JUDGE. Affirmed as modified. 

Torgeson & Halcomb, for appellants. 

Kuns & Van Steenberg, and W. H. Kirwin, for appellee. 

Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ. 

CHAPPELL, J. 

This ig an equity action in the nature of a creditor’s bill. 

It was instituted by the guardian on behalf of his ward, 

Peter M. Nelson, incompetent because of age and disability. 


Defendants are the ward’s son, Joseph W. Nelson, an ex- 
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tensive farmer and rancher in western Nebraska, his wife, 
Nellie L. Nelson, and their son, Billie Nelson. Hereafter 
for brevity they will be designated by their first names. 
On November 16, 1931, Joseph and his wife, Nellie, who 
then had no separate property of her own, made, executed, 
and delivered to the father their promissory note, due two 
years from date. Its consideration was a preexisting bona 
fide indebtedness owing by Joseph to his father. The note 
was unpaid except in small part, and on November 23, 1943, 
the guardian recovered judgment thereon against the mak- 
ers in the sum of $6,657.35, with interest at eight percent. 
The judgment was wholly unpaid and execution was re- 
turned unsatisfied. 

The petition in the present controversy contains two 
causes of action. . The first cause of action sought to have 
two bills of sale of personal property and a warranty deed 
to a quarter section of land declared fraudulent and void as 
to plaintiff’s ward, and to have all the property involved 
therein, together with certain wheat and barley crops al- 
legedly produced by defendant, Joseph, but claimed by de- 
fendants, Nellie and Billie, respectively, subjected to the 
payment of plaintiff’s judgment. The bills of sale were 
dated May 8, 1934, and July 16, 1938, respectively, whereby 
Joseph conveyed all of his personal property, consisting 
of livestock, machinery, tools, farm equipment, tractors, 
trucks, cars, combines, etc., to his wife, Nellie. The war- 
ranty deed was dated March 18, 1941, whereby Joseph con- 
veyed all of the real property then in his name to his wife, 
Nellie. 

The second cause of action sought an adjudication that 
Joseph had an equitable interest in two other quarter sec- 
tions of land, the fee title to all of which was taken in the 
name of Nellie, and that such equitable interest should be 
subjected to payment of the judgment. A one-tenth interest 
and a one-fifth interest in the latter two parcels of real 
property came to Nellie by inheritance in 1937, but the re- 
mainder of the fee was alleged to have been obtained by 
purchase thereafter. Both causes of action also contained 
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a prayer for such other and further relief as justice and 
equity might require. : 

Plaintiff’s petition was traversed by defendant’s answer 
to which plaintiff filed reply. Upon trial of the issues the: 
trial court found generally for plaintiff. The decree found 
and adjudged in substance as follows: That the bills of sale 
were fraudulent and void as to plaintiff’s ward; that the 
property involved in the warranty deed from Joseph to his 
wife was their homestead, the value of which at date of con- 
veyance was less than $2,000 above encumbrances, there- 
fore, the deed was not void as to creditors, although given 
to hinder, delay, and defraud them; that at all times in- 
volved after the conveyances Joseph, for his own benefit 
and with the intent to defraud creditors, of which the wife 
had knowledge, conducted farming operations upon that 
land in connection with and upon other lands without any 
change of possession of property or manner of operation. 
That defendant, Billie, had no interest in $676.38, money 
in the hands of the clerk of the district court resulting 
from the sale of certain barley which belonged to Joseph. 
Therefore, that sum was ordered paid to the plaintiff to 
apply on the principal of the judgment. That between 1935 
and 1941, defendant Nellie, partly by inheritance and the 
remainder by purchase, acquired the fee to the two other 
quarter sections of land, which at all times thereafter her 
husband had farmed, with the machinery and farm equip- 
ment conveyed to his wife, raising large crop yields at great 
profit. That to hinder, delay, and defraud creditors Joseph 
and his wife used a large portion of such earnings and 
profits therefrom, the exact amount of which could not be 
determined, to pay off encumbrances on all the lands and 
erect valuable improvements upon the homestead then in 
the name of the wife. That they also used a portion of 
such profits, the extent of which could not be determined, 
to pay a part of the purchase price of the two other farms. 
That almost all the personal property conveyed by the bills 
of sale had been traded in upon the purchase price of other 
machinery and equipment, the balance whereof was paid 
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from Joseph’s profits. That the exact items still held by 
Nellie and whether they may be claimed to be exempt from 
execution cannot be ascertained. That the separate estate 
of Nellie L. Nelson had by their confederation to defraud 
been enhanced in value from the earnings and profits of 
Joseph in an amount far in excess of the amount due the 
plaintiff from Joseph, and that she still owns and retains 
such enhanced value in her estate. Therefore, the court 
found, as a matter of law, that plaintiff should be given a 
personal judgment against defendant, Nellie L. Nelson, for 
the sum of $6,637.35, with interest at six percent from 
November 23, 1943, and costs, but the sum of $676.38, here- 
tofore referred to, should be first applied upon the principal 
only. The court ordered that no property should be sold 
directly under the decree but that execution should be 
awarded and that Nellie should be given such homestead 
and personal property exemptions as are provided by law 
upon sales under execution. 

The decree directed that any personal property still re- 
maining but which was conveyed to Nellie by her husband 
in the bills of sale, and not claimed by law to be exempt, 
should be taken under execution and applied on the judg- 
ment before the sale of any other property. The second 
cause of action was dismissed without prejudice only as to 
such rights as were given plaintiff in the first cause of ac- 
tion. Costs were taxed to defendants jointly and severally. 

Motion for new trial was overruled and defendants ap- 
pealed assigning as error substantially that the judgment 
of the trial court was contrary to law and not sustained by 
the evidence. We find that these contentions cannot be sus- 
tained as to defendants, Joseph W. Nelson and Nellie L. 
Nelson. 

In weighing the question whether the evidence is suf- 
ficient to sustain the decree, this court is governed by rules 
of law well established and binding upon equity courts. In 
Filley v. Mancuso, 146 Neb. 493, 20 N. W. 2d 318, this court 
approved the statement that “‘A conveyance is declared to 
be fraudulent when its object or effect is to defraud an- 
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other, or the intent with which it is made is to avoid some 
duty or debt due by or incumbent upon the party making 
the transfer.” 27 C. J., Fraudulent Conveyances, § 11, p. 
415. See, also, 37 C. J. S., Fraudulent Conveyances, § 7, 
p. 854. 

At the outset in such cases it must be recognized that a 
‘conveyance between relatives which has the effect of hin- 
dering or delaying a creditor in the collection of his claim 
is presumptively fraudulent and, in litigation between the 
‘creditor and the parties to the conveyance over its alleged 
invalidity, the burden is on the parties to the conveyance 
to establish the good faith of the transaction. In that con- 
nection when it is charged that a conveyance between rel- 
atives was made to hinder, delay, and defraud creditors 
the question of good faith is ordinarily a question of fact 
and not of law and good faith may be established by proof 
of facts from which such inferences may reasonably be 
drawn. However, where the testimony relied upon to show 
_ good faith is given by interested relatives, the reasonable- 

ness or unreasonableness of the evidence bears consider- 
able weight in arriving at a just conclusion. Filley v. Man- 
cuso, supra; Bank of Brule v. Harper, 141 Neb. 616, 4 N. 
iW. 2d 609; Hilton v. Clements, 137 Neb. 791, 291 N. W. 483. 

Tt is also the rule that where a grantee, at the time the 
conveyance is made, had knowledge of the intent of the 
grantor to hinder, delay, and defraud his creditors by the 
conveyance of his property, the conveyance is void as to 
existing creditors whether or not an adequate consideration 
was paid. McBride v. Helmricks, 140 Neb. 843, 2 N. W. 2d 
118. 

Bearing those rules in mind we measure the evidence. 
It is too voluminous to recite here. To repeat it at length 
would extend this opinion far beyond propriety. Joseph 
did not testify at the trial. Only Nellie, his wife, attempted 
to justify their transactions. Suffice it to say, the record 
contains innumerable, ill-conceived, and matured transac- 
tions and conveyances relating to and including those re- 
cited in plaintiff’s petition which illustrate and demon- 
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strate beyond any doubt a concerted plan or scheme, ex- 
tending over several years, by which Joseph and his wife, 
Nellie, attempted to and did knowingly confederate to hin- 
der, delay, and defraud Joseph’s creditors, more particu- 
larly the plaintiff’s ward. The evidence discloses beyond 
question that the wife, Nellie, still retains all the proceeds 
and profits therefrom, in one form or another, and that her 
separate estate has had the benefit thereof, being thereby 
enhanced in an amount far in excess of the amount due the 
plaintiff upon his judgment. 

At this point it is well to state with reference to defend- 
ant, Billie Nelson, a minor but married, that we believe his 
rental of certain barley crop land from others was bona fide. 
However, although that fact may change the reasoning it 
does not change the final result except to dismiss him out 
of the case and relieve him from liability for costs. His 
testimony, not in conflict with his answer filed herein, was 
to the effect that his mother was to have one-third of the 
barley crop for the use of farm machinery, one-third was to 
be paid the landlord for rental, and one-third belonged to — 
him. The record discloses that the landlord’s one-third was 
delivered in the field and defendant, Billie, sold his one- 
third and received the money therefor. Evidently the re- 
mainder of the crop was that portion which the trial court 
found as a matter of fact belonged to the father. It was 
sold by stipulation after this action was instituted, and rep- 
resented the $676.38 remaining in the hands of the clerk 
of the district court, which we find that the trial court cor- 
rectly ordered applied upon the principal of plaintiff's 
judgment. 

We turn then to the question of whether the decree was 
-contrary to law. That question is also governed by well- 
established precedent in this jurisdiction. It was held in 
Burnham v. Bennison, 121 Neb. 291, 236 N. W. 745: “The 
general rule of equity pleading which is preserved by our 
Code is that, if there is a prayer for general relief, as well 
as for special relief, the court may extend the relief spe- 
cially prayed for and give such other relief as the case war- 
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rants, consistent with the general frame and purpose of 
the petition.” In Miller v. Knight, 146 Neb. 207, 19 N. W. 
2d 153, it was said: ‘“‘ * * * where a suit in equity is prop- 
erly brought and the court has jurisdiction of the subject- 
matter and all parties to the action, it is the duty of the 
court to adjudicate all questions and rights presented by 
the pleadings in order to do full justice to all the parties 
to it.’ As stated in Gibson v. Koutsky-Brennan-Vana Co., 
143 Neb. 326, 9 N. W. 2d 298: “It is a long-established rule 
that a court of equity which has obtained jurisdiction for 
any purpose will retain jurisdiction for the purpose of ad- 
ministering complete relief between the parties with ‘re- 
Spect to the subject-matter.” 

Further as held in Bank of Brule v. Harper, supra: “A 
court of equity possesses the power to compel the applica-. 
tion of a debtor’s unexempt property to the payment of his 
debts when the creditor has no other means of redress. 

“A court of equity will, when all other remedies have 
failed, at the suit of a creditor, take the unexempt property 
wherever found and in whatever condition it may be and 
cause it to be applied toward the payment of his debt.” 

In the latter case the wife’s estate, as in the case at bar, 
was enhanced in excess of the amount due the plaintiff and 
the personal judgment rendered against her was less than 
she benefited by the conveyances. In applying the rules 
above quoted in that case this court held: “Where a hus- 
band and wife confederate to defraud creditors by trans- 
ferring property of the husband to the wife, so that it can- 
not be reached by creditors of the husband, a personal judg- 
ment may be entered against the wife, provided it appears, 
or is clearly to be presumed, that she still retains the pro- 
ceeds or her personal estate has had the benefit thereof.” 
See, also, Sheldon v. Farker (on rehearing), 66 Neb. 634, 
95 N. W. 1015. 

In that connection we can only conclude that the plead- 
ings in the case at bar were appropriately broad enough to 
sustain the decree of the trial court, and that it was in con- 
formity with the law. 
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Bratrsovsky v. Nestor, 145 Neb. 614, 17 N. W. 2d 669, 
relied upon by defendants, is not entirely in point under the 
circumstances presented in this case. In conformity there- 
with the trial court correctly held that the homestead was 
not subject to fraudulent alienation when it was trans- 
ferred by Joseph to his wife on March 18, 1941, because at 
that time the property transferred was worth less than 
$2,000 above the encumbrances and thereby exempt as pro- 
vided by section 40-101, R. S. 1948. However, subsequently 
resulting from their confederation to defraud, the encum- 
brances thereon have been paid and some $2,000 of valuable 
improvements have been placed upon the property. The 
homestead is ordinarily subject to execution sale upon judg- 
ments against the holder of the title if its value exceeds 
$2,000. That limitation is solely for the purpose of fixing 
the rights of the homestead claimants and the creditcrs re- 
spectively. This is true because there is a distinction in the 
statutes between the homestead, which vests in the widow 
for life without regard to value upon the death of her hus- 
band without creditors, and the amount of the homestead 
exemption as against creditors. As said in Meisner v. 
Hill, 92 Neb. 435, 188 N. W. 583: “There is reason for pre- 
venting the investment of all one has in an excessively val- 
uable homestead for the purpose of defrauding creditors.” 
The latter statement has particular application in cases 
similar to the one at bar. Therefore, the personal judg- 
ment rendered herein against the wife would be enforce- 
able thereon, subject to homestead exemptions, as provided 
by statute. 

We can only conclude that the decree of the trial court 
was sustained by the evidence and conformed with the law 
in every respect except as to defendant, Billie Nelson, who 
should have been dismissed out of the case with all costs 
taxed jointly and severally to defendants, Joseph W. Nel- 
son and Nellie L. Nelson. For the reasons heretofore stated, 
the judgment of the trial court is modified to that extent 
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and in all other respects is affirmed. 
AFFIRMED AS MODIFIED. 
PAINE, J., participating on briefs. 


WILLIAM A. EHLERS, APPELLANT. V. JOHN J. GALLAGHER, 


SHERIFF, ET AL., APPELLEES. 
22 N. W. 2d 396 


FILED MARCH 29, 1946. No. 32027. 


1. Executions: SHERIFFS AND CONSTABLES. In all actions against 
sheriffs or other officers for failure to return writs of execution, 
etc., the inquiry is permitted whether the debt could have been 
collected, and whether its collection has been prejudiced by the 
acts of the defendant. 


2. The actual loss sustained by the plaintiff in the 
value or availability of this security by reason of the act or neg- 
ligence of the defendant is the measure of his damage. 

3. : —-——. In order to show his damages the burden is 


upon the plaintiff to establish that there was property subject 
to levy, which the officer failed to seize, and the value thereof. 

4. Sheriffs and Constables: OFFICERS. It is well settled in this state 
that an officer can charge only such fees for the performance of 
services as are allowed by law, and that services performed by 
an officer for which the statute does not expressly authorize a 
charge must be performed gratuitously. 

5. Executions: SHERIFFS AND CONSTABLES. Under our statute, 
which provides that a fee of one dollar be charged and collected 
for “levying writ of execution and return thereof,” a sheriff, 
in whose hands an execution has been placed for service, cannot 
charge a fee of fifty cents for making a return thereto when no 
levy has been made thereunder. 

Where there is a want of any power in the 
officer to enforce payment, if refused, and payment is made vol- 
untarily, with full knowledge of the facts, and at most only 
under a mistake of law, the fees paid cannot be recovered, there 
being no extortion. 

APPEAL from the district court for Dodge County: LOUIS 

LIGHTNER, JUDGE. Affirmed. 

William A. Ehlers, pro se, and E. C. Finlay, for appellant. 
Cook & Cook and William H. Lamme, for appellees. 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
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GER, CHAPPELL, and WENKE, JJ. 

WENKE, J. 

This action was commenced in the district court for 
Dodge County by William A. Ehlers, as plaintiff, and 
against John J. Gallagher, the sheriff of Dodge County, and 
the Sun Indemnity Company, a corporation, as defendants. 

The purpose of the suit is set forth in the prayer of the 
plaintiff's petition as follows: ‘‘ * * * a judgment of amerce- 
ment against the defendant John J. Gallagher, as sheriff 
of Dodge County, Nebraska, * * * in the sum of One Thou- 
sand Sixty-one & 81/100 Dollars ($1,061.81), together with 
accruing costs and interest from the 18th day of April, 
1944, together with a panelty of 20% thereof, * * * For 
the further sum of 50 cents unlawfully charged, over- 
charged, demanded and collected by the defendant from 
this plaintiff, together with the statutory penalty of Fifty 
Dollars ($50.00), and a reasonable attorney’s fee of Two 
Hundred Fifty & No/100 Dollars ($250.00) to be taxed as 
part of the costs * * * That the defendant Sun Indemnity 
Company, a corporation be adjudged and decreed liable to 
this plaintiff for each and every amount so found due * * * 
from the defendant John J. Gallagher, as sheriff of Dodge 
County, Nebraska, by virtue of their official bonds of indem- 
nity. * * * That the court further find the defendant John 
J. Gallagher, as sheriff of Dodge County, Nebraska, guilty 
of malfeasance in office and that he be ordered removed and 
enjoined from holding said office, or the emoluments there- 
of.” 

The trial court found generally for the defendants and 
against the plaintiff and dismissed plaintiff’s action. After 
his motion for new trial had been overruled the plaintiff 
appealed. 

During all of the time material to the matters here in- 
volved the appellee John J. Gallagher was the sheriff of 
Dodge County and the appellee Sun Indemnity Company, 
a corporation, was the surety on his official bond. These 
appellees will herein be referred to as sheriff and surety. 

The record discloses that on June 18, 1937, in the county 
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court of Dodge County, the appellant obtained a judgment 
against William Siercks and Julius Siercks, Jr., for the sum 
of $766.46 with interest and costs and on which there was 
due at the time this action was commenced the sum of 
$1,061.81. 

On June 9, 1942, the appellant, by letter dated June 8, 
caused an execution on this judgment to be issued out of 
the county court of Dodge County and delivered to the sher- 
iff. This letter, which is addressed to the county judge, 
was shown to the sheriff at the time of the delivery of the 
execution to him. It is as follows: 

“IT am enclosing herewith an execution prepared in this 
matter together with my check for $.75 to cover the costs 
of your office for issuing same. 

“Tt do not understand that the parties have any property 
subject to execution and therefore the execution should be 
returned by the sheriff, ‘no goods found’, and since there is 
nothing to be levied upon there would be no fees for return- 
ing the execution unsatisfied. Please acknowledge receipt 
of same with date of issuing the execution which is solely 
for the purpose of keeping the judgment alive.” 

The sheriff therefore made no effort to make a levy. 
However, by a letter dated June 10, 1942, the sheriff ad- 
vised the appellant as follows: “In view of the fact that we 
have not received the unpaid fees in the case: William A. 
Ehlers Vs. Julius C. Roberts. The amount is .50¢. We 
will hold up the return on your execution: William A. 
Ehlers Vs. William Siercks, et al., until we receive $1.00 
in payment of the two returns.” 

Appellant replied by letter dated June 13, 1942, that he 
found no statutory authority for the collection of such a fee 
and did not remit. 

Thereafter, on June 15, 1942, the sheriff again advised 
the appellant as follows: 

“In answer to your letter of the 18th in regard to the 
.50¢ which we charge for returning an execution unsatis- 
fied. When the State Auditor checks our books we are 
charged with a .50¢ fee which we must pay into the county. 
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“We will return your execution when we receive the 
$1.00. The .50¢ which is due from you from last year has 
already been turned in by our office to the county.” 

On June 16, 1942, appellant replied to the same effect as 
of June 13, 1942, and did not remit. No further communi- 
cations were had between the parties and the sheriff did not 
make a return within 30 days as provided in the execution. 

On November 27, 1943, the appellant filed his affidavit for 
garnishment and caused garnishment summons to be issued 
and served on the School Board of the city of Fremont. 
Motions to quash were filed by the School Board and also 
the judgment debtor, Julius Siercks, Jr., on the grounds 
that the judgment was dormant as no execution had been 
issued and returned within five years. These motions were 
sustained on April 6, 1944, and the garnishment proceed- 
ings quashed and dismissed. 

On December 31, 1943, the appellant, after the motions 
to quash had been filed, went to the sheriff’s office and paid, 
under protest, the fifty-cent fee demanded by the sheriff 
who then made his return to the execution as of that date 
to the effect that, ‘after diligent search am unable to find 
any goods or chattels of the defendants subject to levy, and 
return this writ wholly unsatisfied. Dated this 31st day of 
December, 1943.” 

No evidence was offered by appellant to show that the 
judgment debtors had property subject to execution. Ap- 
pellant testified that prior to having the execution issued 
he made investigation for that purpose and from such in- 
vestigation found they had none. 

Under this situation what is the liability of the sheriff 
and surety under the provisions of- section 25-1545, R. S. 
1948? This statute provides in part as follows: “If any 
sheriff or other officer shail refuse or neglect to execute any 
writ of execution to him directed which has come to his 
hands; * * * or shall neglect to return any writ of execu- 
tion to the proper court, on or before the return day thereof ; 
* * * such sheriff or officer shall, on motion in court and two 
days’ notice thereof in writing, be amerced in the amount 
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of said debt, damages and costs, with ten per cent thereon, 
to and for the use of said plaintiff or defendant, as the case 
may be.” ; 

The execution issued by the county court on June 9, 1942, 
directed the officer to make return thereof within 30 days 
as provided by section 27-1612, R. S. 1943, made applicable 
by section 24-533, R. S. 1943. 

“An officer’s return, within the meaning of the statute 
relating to the service of process, includes not only the cer- 
tificate of service, but also the delivery of the writ to the 
office from which it issued.” Graves v. Macfarland, 58 
Neb. 802, 79 N. W. 707. 

Under section 23-1701, R. S. 1943, in the absence of in- 
structions from the owner of the judgment, or his attorney, 
not to do so, “It is the duty of the sheriff to serve or other- 
wise execute, according to law, and return, writs or other 
legal process issued by lawful authority, and to him directed 
or committed, and to perform such other duties as may be 
required of him by law.”’ Under section 23-1702, R. S. 1943, 
for a disobedience of such command, “ * * * he is further 
liable to the action of any person injured thereby.” 

In Crooker v. Melick, 18 Neb. 227, 24 N. W. 689, under 
section 513 of the civil code, which is now section 25-1545, 
R. 8S. 1948, we held: 

“Section 513 of the Civil Code gives a more expeditious 
‘remedy against sheriffs and other officers in certain cases, 
but gives no additional right, * * * . 

“In all actions against sheriffs or other officers for failure 
to return writs of execution, etc., the inquiry is permitted 
whether the debt could have been collected, and whether its 
collection has been prejudiced by the acts of the defendant. 

“The actual loss sustained by the plaintiff in the value 
or availability of his security by reason of the act or negli- 
gence of the defendant is the measure of his damages.” 

We discussed the question in the opinion as follows: 

“In the case at bar, if it be true, as stated by the sheriff 
in his answer, that Edward Haley, the execution.defendant, 
had no property within the county at any time during the 
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life of said writs of execution out of which the same or any 
part thereof could have been collected, how can it be said 
that the plaintiff was damaged by the failure of the sheriff 
to return the writs in time? 

“If the writs had no value when they came into the sher- 
iff’s hands, they could lose none by reason of their reten- 
tion by him until after the return day. And they could 
gain none, except on the principle of forfeiture. Our laws 
do not favor forfeitures, and under the provisions of the 
constitution it is doubtful if the plaintiff can recover a tech- 
nical forfeiture from the sheriff in such a case. 

“It is the boast of our improved system of pleading and 
practice that the actual facts of every case may be pleaded 
and proved without regard to fictions or technicalities. 
This would be of little avail if in cases like the one at bar 
the law had closed the door of investigation and ascribed 
to excusable neglect or unavoidable accident the same con- 
sequences of punishment and loss as those which follow 
criminal malpractice. But such is not the law. It is the 
actual damage which the plaintiff has sustained in the value 
or availability of his security that he is entitled to recover 
in such cases in either form of proceeding, and all legal 
facts touching such value and availability may always be 
plead and proved. 

“ ‘Notwithstanding the proof of the debt and the sheriff's 
neglect, the inquiry is permitted whether the debt could 
have been collected. The original debt is, of course, the gist 
of the action, and it is perfectly well settled that the exist- 
ence of such debt must be proved by the plaintiff. But if 
that fact is established, the equally important inquiry re- 
mains, whether the recovery of the debt has been preju- 
diced by the acts of the defendant. In other words, 
whether under any circumstances it could have been col- 
lected of the defendant’s property.’ 2 Sedgwick on the 
Measure of Damages, 7 Ed., p. 447.” 

This has been the construction by this court of the nature 
of an officer’s liability under this statute for over 60 years 
and we see no reason for changing it now. What has been 
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said of this section is likewise applicable to section 27-1614, 
‘BR. S. 1948, and section 25-2216, R. S. 1943. 

Section 27-1614, R. S. 1943, is as follows: “The officer 
‘is liable to the party in whose favor an execution issued to 
him for the amount thereof (1) when he suffers thirty days 
to elapse without making a true return thereof to the jus- 
tice and paying to him, or to the party entitled, the money 
collected thereon by him; or (2) when he willfully and 
carelessly omits to levy on property within thirty days.” 

Section 25-2216, R. S. 1943, is as follows: “The sheriff 
shall execute every summons, order, or other process, and 
return the same as required by law; and if he fail to do so, 
unless he make it appear to the satisfaction of the court 
that he was prevented by inevitable accident from so doing, 
he shall be amerced by the court in a sum not exceeding one 
thousand dollars, and shall be liable to the action of any 
person aggrieved by such failure.” 

The evidence fails to show that the judgment debtor had 
any property that could have been levied upon. In fact, the 
judgment creditor directed the officer not to make a levy, 
which he had a right to do, because it was his understand- 
ing, from inquiries he had made, that the judgment debtors 
did not have property subject to execution. 

The burden to establish that he had been damaged being 
on the appellant and he having failed therein the judgment 
of the trial court was correct. As stated in Smith v. Heine- 
‘man, 118 Ala. 195, 24 So. 364: “But the burden was upon 
the plaintiffs to show the extent of their damage by proof of 
the value of the property. * * * If there was property sub- 
ject to levy which the officer neglected to seize, the burden 
was upon the plaintiffs to show it.” See, also, Steele v. 
Crabtree, 40 Neb. 420, 58 N. W. 1022, and Conway & Knick- 
erbacker v. Magill, 53 Neb. 370, 73 N. W. 702. 

In view of the above holding the provisions of section 
25-1551, R. S. 1943, and section 27-1710, R. 8. 1943, do not 
become material. 

Was the officer entitled to make a charge of fifty cents for 
making the return to the execution? 
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“It is well settled in this state that an officer can charge 
only such fees for the performance of services as are al- 
lowed by law, and that services performed by an officer 
for which the statute does not expressly authorize a charge 
must be performed gratuitously. Stoner v. Keith County, 
48 Nebr., 279; State v. Meserve, 58 Nebr., 451.” Red Wil- 
low County v. Smith, 67 Neb. 213, 93 N. W. 151. 

“A public officer must perform every service required of 
him by law, and he must look to the statute for his compen- 
sation. If it provides none, then the services are gratu- 
itous. (State v. Silver, 9 Neb. 85; Bayha v. Webster County, 
18 Neb. 131; Adams County v. Hunter, 78 Ia. 328; Decatur 
v. Vermillion, 77 Ill. 315; Troup v. Morgan County, 109 Ala. 
162; Sampson v. Rochester, 60 N. H. 477.)” State ex rel. 
Axen v. Meserve, 58 Neb. 451, 78 N. W. 721. 

“The common law gave no fees to sheriffs.” Peck v. City 
Nat. Bank of Grand Rapids, 51 Mich. 353, 16 N. W. 681. 
“A person claiming fees or costs must point to a definite law 
authorizing it. The law will not be extended beyond its 
letter. The law may impose duties on officers for which ‘it 
provides no compensation.” Northern Alabama Ry. Co. v. 
Lowery, 3 Ala. App. 511, 57 So. 260. 

It was the duty of the officer, when the execution was de- 
livered to him, to proceed to carry out its command by levy- 
ing upon any goods or chattels of the judgment debtors 
subject to execution which he could find within his juris- 
diction in sufficient amount to satisfy the amount owing 
together with costs, and make return thereof within the 
time provided. 

For this service the statute provides the following fee, 
section 33-117, R. S. 1948: “The several sheriffs shall 
charge and collect fees as follows: * * * levying writ of ex- 
ecution and return thereof, one dollar; * * * .” 

It was, of course, within the power of the appellant to 
control the enforcement of his judgment and, after execu- 
tion had been issued, to withhold the levy thereof. 

As stated in Northern Alabama Ry. Co. v. Lowery, supra: 
‘When the sheriff received the execution, it was his duty, 
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in the absence of instructions from the owner of the judg- 
ment not to do so, to levy the execution upon sufficient 
property of the defendant in the execution, subject to levy 
and sale, to satisfy it, if he could find it.” Also, in Peck v. 
City Nat. Bank of Grand Rapids, supra: “Judgments are 
under the control of the parties recovering them, or of their 
attorneys, and they may restrain the sheriff from proceed- 
ing to collect them.” 

“It is competent for a party, at whose suit civil process 
issues, to suspend its energy, by directing the sheriff not 
to execute it; and where the sheriff is instructed not to levy 
a fi. fa. until further orders, or to hold it merely to bind 
the debtor’s property, in neither case, can the officer claim 
fees for the disobedience of instructions.”’ The Oswitchee 
Co. v. Hope & Co., 5 Ala. 629. 

The appellant, when he caused the execution to be issued, 
directed that no levy be made. The sheriff, pursuant there- 
to, made no search or attempt to levy upon any goods or 
chattels of the judgment debtors. - 

A case in point in our jurisdiction is Red Willow County 
v. Smith, supra. The treasurer of Red Willow County is- 
sued distress warrants for delinquent taxes. The officer, 
to whom they were delivered, made diligent search for 
property upon which to levy but was unable to find any and 
returned the same for want of property upon which to levy 
and endorsed a charge on each warrant in the sum of fifty 
cents for making the search and return. 

Section 4372, Comp. St. 1897, provided that distress war- 
rants for the collection of personal taxes should be enforced 
against personal property of the taxpayer in the same man- 
ner as provided by law for levy and sale on execution and 
that the officers “shall be entitled to the same fees for their 
services as are allowed by law for selling property under 
execution.” 

Section 3091, Comp. St. 1897, provided as follows: ** * * * 
Levying writ of execution, and return thereof, one dollar.” 

In the above case, with these statutes in force, we held: 
“Under the revenue laws of this state, a sheriff in whose 
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hands the county treasurer has placed a distress warrant. 
can not charge the county a fee of fifty cents for a return 
upon such warrant, ‘No property found.’ ” 

An identical situation presented itself in the case of 
United States v. Little, 26 F. Cas. No. 15,609, p. 978, 1 
Cranch, C. C. 411, 1 D. C. 411: “The question was whether: 
the constables are entitled to fifty cents for every execution. 
returned, but not served. The Act of Congress says for 
every execution served and returned.” And there the court 
held “that the constables were not entitled to any fee upon. 
an execution unless it be served and returned.” 

“A sheriff is entitled to compensation for levying and. 
returning an execution; but the rule is not applicable unless. 
the sheriff has made an actual levy on property belonging 
to defendant, * * * he cannot claim compensation for levy-- 
ing an execution which plaintiff has instructed him not to. 
levy or merely to hold to bind the debtor’s property ; * * * .”” 
57 C. J., Sheriffs and Constables, § 1167, p. 1117. 

“The sheriff’s right to fees accrues on the rendition of his: 
service. Hence, upon a levy under an execution, he is en- 
titled to his statutory fee though the parties compromise 
before a sale. But where he performs no act to earn any 
fee, he is not entitled thereto.” 47 Am. Jur., Sheriffs, 
Police, and Constables, § 96, p. 887. 

From an examination of our statutes we are unable to 
find any authority under which the fee collected by the: 
sheriff could be lawfully collected. 

Is the sheriff therefore liable for the return of the fee 
paid by appellant and subject to penalty under the provi- 
sions of section 33-147, R. S. 1943? This statute provides. 
as follows: “If any officer shall take greater fees than those 
prescribed in sections 33-101 to 33-146, for any service to 
be done by him in his office, or shall charge or demand, and 
take any of the fees prescribed in said sections without per- 
forming the service for which such fees are authorized, he 
shall forfeit and pay the sum of fifty dollars to the party 
injured, to be recovered as debts of the same amount are. 
recoverable by law.” 


VoL. 147] JANUARY TERM, 1946 107 
Ehlers v. Gallagher 


We have said in Phoenix Ins. Co. v. Bohman, 28 Neb. 251, 
44 N. W. 111: “An officer taking illegal fees is liable to the 
full penalty of the law. (Graham v. Kibble, 9 Neb., 182; 
Cobbey v. Burks, 11 Id., 157; Crow v. Bowen, 19 Id., 528.)” 
And in Cobbey v. Burks, 11 Neb. 157, 8 N. W. 386: ‘“Mis- 
take or ignorance without corrupt intent is no defense in an 
action on the statutory penalty for an officer taking greater 
fees than are allowed by law.” 

However, as stated in Phoenix Ins. Co. v. Bohman, supra: 
“But the statute is highly penal in its nature, and will not 
be extended by construction or implication beyond the clear 
import of the language.” This is approved in Sheibley v. 
Cooper, 79 Neb. 232, 112 N. W. 363, by the following lan- 
guage: “The statute must be strictly construed, and must 
not be extended by construction or implication beyond the 
clear import of its language. Phoenix Ins. Co. v. Bohman, 
28 Neb. 251; Sheibley v. Hurley, 74 Neb. 31; Eccles v. 
Walker, supra; Gallagher v. Neal, 3 Pen. & W. (Pa.) 183.” 
“Demanding and receiving illegal fees by a public officer is 
deemed a quasi criminal act.” Sheibley v. Hurley, 74 Neb. 
31, 103 N. W. 1082. 

The evidence shows that within the 30 days provided for 
the sheriff to make a return to the execution and while the 
sheriff was making a demand for the fifty cents, the appel- 
lant refused to pay the same for the reason already stated. 
Any liability that the sheriff might have for failing to make 
the return has already been disposed of. 

Long thereafter, when the appellant knew the executién 
was dead and the judgment dormant and that a return 
thereof would serve no useful function other than a basis 
for this suit, he went to the sheriff’s office and paid the 
fifty cents and asked him to return the execution. It is ap- 
parent that the only purpose in paying the fifty cents and 
getting the sheriff to make the return was to form a basis 
for this action. . 

The purpose of the law is to shield the public against of- 
ficial extortion. Under the facts here we do not think there 
has been any such extortion but rather a voluntary payment 
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for the purpose of suit. 

In Sheibley v. Cooper, supra, we stated with approval the 
following: “In Hirshfield v. Fort Worth Nat. Bank, 83 Tex. 
452, 29 Am. St. Rep. 660, it was held that, where there is a 
want of any power in the officer to enforce payment, if re- 
fused, and payment is made voluntarily, with full knowl- 
edge of the facts, and at most only under a mistake of law, 
the fees paid cannot be recovered, there being no extortion.” 
See, also, the cases therein cited of Wessel v. Johnston Land 
and Mortgage Co., 3 N. D. 160, 54 N. W. 922, 44 Am. St. 
Rep. 529; New Orleans & N. E. R. Co. v. Louisiana C. & I. 
Co., 109 La. 18, 33 So. 51, 94 Am. St. Rep. 395, and extended 
note. 

Our attention is called to section 28-724, R. S. 1948: “Any 
magistrate, clerk, sheriff, coroner, constable, county com- 
missioner, justice of the eace, recorder, county sur- 
veyor, county attorney or any ministerial officer, who shall 
be guilty of any palpable omission of duty or who shall will- 
fully or corruptly be guilty of malfeasance or partiality in 
the discharge of his official duties, shall be fined in a sum 
not exceeding two hundred dollars, and the court shall have 
the power to add to the judgment that any officer so con- 
victed shall be removed from office. It shall be the duty of 
the court, when the judgment shall extend to removal from 
office, to cause immediate notice of such removal to be given 
to the proper department in order that the vacancy thus. 
occasioned may be filled.” 

The sheriff did, under the provisions of section 33-120, 
R. 8. 1943, demand payment of the fifty cents in advance of 
making his return and, when payment thereof was refused, 
did not make the return within the time provided in the 
execution. 

However, the evidence shows that the State Auditor and 
the county board had regularly charged the sheriff with 
fifty cents in such cases and that the sheriffs of the state 
are at variance in their opinions as to the proper charge. 
While these officers, by their rulings, cannot provide for a 
fee that is not provided by statute, nevertheless, it shows 
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that differences of opinion can and do honestly exist. There- 
fore the facts here do not bring the act of the officer within 
the purport of the statute. 

For the reasons stated the judgment of the trial court is 


affirmed. 
AFFIRMED. 


PAINE, J., participating on briefs. 


FRED AUSTIN, APPELLEE, V. DONALD AUSTIN, BESSIE 
AUSTIN ALBEE ET AL., APPELLANTS. 
22 N. W. 2d 560 
FILED APRIL 5, 1946. No. 31998. 

1. Parent and Child: ADOPTION OF CHILDREN. A person standing 
in loco parentis to a child is one who has put himself in the situ- 
ation of a lawful parent by assuming the obligations incident to 
the parental relation, without going through the formalities 
necessary to a legal adoption, and the rights, duties, and liabil- 
ities of such person are the same as those of the lawful parent.. 
The assumption of the relation is a question of intention, which. 
may be shown by the acts and declarations of the person alleged. 
to stand in that relation. 

2. Wills. In the construction of a will, the court is required to give 
effect to the true intent of the testator so far as it can be col~ 
lected from the whole instrument, if such intent is consistent 
with the rules of law. 

The intention of a testator to adeem a legacy may be 

shown by parol evidence, including that of the testator’s conduct 

subsequent to the execution of the will. 

Ademption of a specific legacy is the extinction, aliena- 

tion, withdrawal, or satisfaction of a legacy by some act of the 

testator by which an intention to revoke is indicated, the doing 
of some act with regard to the subject matter which interferes 
with the operation of the will. 

When the evidence shows intention on the part of the 
testator to adeem or satisfy a legacy subsequent to the execution 
of the will, such intention is controlling, and the burden of dis- 
proving such intention is on the party denying it. 

APPEAL from the district court for Madison County: Fay 

H. POLLOCK, JUDGE. Affirmed. 

Moyer & Moyer and Jane EF. Moyer, for appellants. 
FR. A. Johnson and H. G. Wellensiek, for appellee. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
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YEAGER, CHAPPELL, and WENKE, JJ. 

MESSMORE, J. 

This is a suit in equity to construe the will of Edwin F. 
Austin, deceased, in which he made provision for the edu- 
cation of his grandchildren, Donald Austin and Bessie 
Austin (now Bessie Austin Albee), and to declare the 
specific legacies providing for the education of the two 
grandchildren to have been fully satisfied and adeemed by 
the testator, Edwin F. Austin, and his surviving wife, Ade- 
laide Austin, in their lifetime; and to decree that the 
two defendant grandchildren had no right, title, or in- 
terest in and to the real estate described in the plaintiff’s 
petition, and to quiet title thereto in the plaintiff. 

The defendants, by cross-petition, allege that paragraph 
2 of the will in controversy creates a charge and lien upon 
all of the real estate of which Edwin F. Austin died seized, 
in the amount of $2,000 in favor of the defendants; fur- 
ther allege the estate of Edwin F. Austin, deceased, has 
been duly administered in the county court of Madison 
County ; that the plaintiff accepted the devise of real estate 
pursuant to the terms of the will and subject to the lien 
and charge thereon created by the will. The defendants 
pray that the real estate described in the plaintiffs peti- 
tion be impressed with a first lien in the amount of $2,000 
and interest in favor of the defendants, and the plaintiff 
be ordered and directed to pay the legacies provided for 
in the will. 

The reply contained certain facts relating to the full 
settlement and ademption of the legacies, and renewed the 
relief sought for by the plaintiff in his petition. The court 
found generally for the plaintiff and against the defend- 
ants, and entered judgment that the will of Edwin F. 
Austin, deceased, be contrued to have created specific leg- 
acies providing educational benefits for the defendants, and 
‘to have charged the realty devised plaintiff with payment 
‘thereof; that the defendants have received all benefits in- 
tended by the testator, and the legacies were fully satis- 
‘fied and adeemed during his lifetime, and have lapsed; that 
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the plaintiff is not obligated to pay or expend money by 
reason thereof, and the real estate described in the petition 
vested in him, and the charges against it are unenforce- 
able and nonoperative; quieted title to the real estate in 
the plaintiff and dismissed the cross-petition of the de- 
fendants. Upon the overruling of the motion for new trial 
defendants appeal. 

The defendants contend the court erred in finding that 
the legacies had been satisfied and adeemed. In this con- 
nection, it is the further contention of the defendants that 
the doctrine of ademption may not apply unless the tes- 
tator stood in loco parentis to the defendants, and no such 
relationship existed in the instant case. It is therefore 
necessary to set out the material facts respecting this 
phase of the case. 

The testator, Edwin F. Austin, came from Illinois to 
Nebraska in 1878, and in 1879 acquired title to a quarter 
section of land in Madison County. In 1916, he sold 80 
acres of the quarter section of land to his son, Fred Austin,. 
the plaintiff, for $8,000, using the proceeds of the sale to- 
pay encumbrances against the land, and retained 80: acres. 
thereof clear of encumbrances. He also owned some land: 
in Frontier County. In 1905, due to his health, he moved! 
to Newman Grove where he purchased a home and ob- 
tained employment as a clerk, and held various other jobs 
until his death March 20, 1928. 

The defendant, Donald Austin, grandson of the testator 
and nephew of the plaintiff, was born on June 22, 1908. 
During 1911 his mother died, when he was three years of 
age. He then went to live with his grandparents. When 
he was five years of age he started in the public schools of 
Newman Grove and remained in school until he reached 
the eleventh grade. In June 1924, he went to California. 
where his father, Clyde E. Austin, a son of the testator 
and who had twice remarried, lived, and stayed with his 
father approximately six months, thereafter returning to 
Newman Grove to again live with his grandparents. In 
1927, when he was 18 years of age, he went to Omaha. 
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where he obtained employment. Very shortly after his 
grandfather’s death he returned to Newman Grove to live 
with his grandmother. He was living with her when he 
was married in 1933, and in 1935 left for California where 
he became employed in the grocery business. 

Bessie Austin, daughter of Clyde E. Austin, grand- 
daughter of the testator and Adelaide Austin, niece of the 
plaintiff and sister of Donald Austin, was two years of age 
when her mother died. She lived with her father in Colo- 
rado until she reached the third grade. When she was 
eight years old, in about 1917, she left Colorado to live 
with her grandparents in Newman Grove, and attended 
the public schools regularly until she graduated from high 
school in 1926. After her graduation she went to Omaha 
where she obtained employment. She married March 8, 
1928, and resides in Kansas where her husband is engaged 
in the grocery and meat business. 

The school records designated the testator as parent. 

Both defendants testified to certain chores and work 
each did for the grandparents, and of employment ob- 
tained by them outside the home, the wages received there- 
from being used by them for clothing and school supplies. 
No money was paid by the testator for tuition or school 
books, the same being furnished by the school system. 
There is no denial by the defendants that the testator 
furnished each of them with lodging, clothes, and food, and 
on occasions gave them spending money. In fact, his home 
was the only home the defendants had. There is some 
evidence that the father, Clyde E. Austin, sent money on 
occasions to assist in the defendant’s support, but in what 
amounts and how often, are not shown by the record. 

The defendant, Donald Austin, was 87 years of age and 
the defendant, Bessie Austin Albee, was 86 years of age 
at the time of the trial. 

Do the foregoing facts disclose that the testator stood 
in relation of loco parentis to the defendants, his grand- 
children ? 

“A person standing in loco parentis to a child is one 
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who has put himself in the situation of a lawful parent by 
assuming the obligations incident to the parental relation, 
without going through the formalities necessary to a legal 
adoption, and the rights, duties, and liabilities of such per- 
son are the same as those of the lawful parent. The as- 
sumption of the relation is a question of intention, which 
may be shown by the acts and declarations of the person 
alleged to stand in that relation.” 46 C. J., Parent and 
Child, § 174, p. 1834. And on page 1336, section 176, it 
is said: “The above rules apply to a grandparent standing 
in loco parentis to his grandchild; * * *.” See, 39 Am. Jur., 
Parent and Child, § 61, p. 697; § 68, p. 701. And for factual 
situation showing the relationship of loco parentis, see, 
also, Nelson v. Johansen, 18 Neb. 180, 24 N. W. 730; 
Clasen v. Pruhs, 69 Neb. 278, 95 N. W. 640. 

The modern texts and cases adhere to the foregoing rule 
and are in keeping with Powys v. Mansfield, 14 Eng. Ch., 
3 Mylne & Craig 359: “The proper definition of a person 
in loco parentis to a child is a person who means to put 
himself in the situation of the lawful father of the child, 
with reference to the father’s office and duty of making a 
provision for the child.” And, also, see Pym v. Lockyer, 
46 Eng. Ch., 5 Mylne & Craig 27, where it was held that the 
facts disclosed that the grandfather stood in relation of loco 
parentis to grandchildren, although the father was living. 

We conclude the testator and his wife had the ex- 
clusive care, control, custody, education, and maintenance 
of the defendants during their minority, and stood in the 
relation of loco parentis to them. 

We next consider the devise that gave rise to the contro- 
versy, paragraph 3 of the will, in the following words: “I 
give, devise and bequeath to my dear wife, Adelaide Austin, 
the use and enjoyment of all my real estate, to have, to 
hold, to use and enjoy during her natural life and after 
her death, I give, devise and bequeath all of said real es- 
tate to my son, Fred Austin, on condition that he pay to 
my son, Clyde E. Austin, whom I have helped so much dur- 
ing my lifetime, the sum of One Dollar, and also the sum 
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of One Dollar to my grand-son, Wayne Austin; a condi- 
tion also being that the said Fred Austin use and expend 
the sum of One Thousand Dollars in educating my grand- 
son, Donald Austin, and also the sum of One Thousand 
Dollars in educating my grand-daughter, Bessie Austin, 
said two grand-children to be educated in the same manner 
as said Fred Austin would educate his own children. When 
the said Fred Austin has paid and expended the sum of 
Two Thousand and two Dollars as above stipulated, all of 
my real estate shall belong to the said Fred Austin.” 

“In the construction of a will, the court is required to 
give effect to the true intent of the testator so far as it 
can be collected from the whole instrument, if such intent 
is consistent with the rules of law, * * * .” Martens v. 
Sachs, 138 Neb. 678, 294 N. W. 426. See, also, Lehman v. 
Wagner, 136 Neb. 131, 285 N. W. 124; Ingraham v. In- 
graham, 145 Neb. 330, 16 N. W. 2d 445. 

Another rule pertinent hereto is that the intention tc 
adeem a legacy may be shown by parol evidence, including 
that of the testator’s conduct subsequent to the execution of 
the will. See In re Estate of Wantz, 187 Neb. 307, 289 N. 
W. 368. 

With the foregoing rules in mind, the following addi- 
tional facts, as disclosed by the record, are material: The 
plaintiff, Fred Austin, named in paragraph 3 of the will 
heretofore set out, has lived in Madison County for 65 
years, and has engaged in farming for a number of years. 
He would visit his parents, the testator and Adelaide 
Austin, on occasions of once every week or two or three 
weeks, and would bring them meat, cream, vegetables, and 
cobs for fuel, on such occasions. In addition to his own 
land he rented 80 acres of the testator’s land and paid 
share rent. , 

The plaintiff had five children, four of whom finished 
the eighth grade in the rural schools and one completed the 
high school course at Newman Grove. At the time of the 
trial the oldest of these children was 42 and the youngest 
82 years of age. 
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Adelaide Austin, the recipient of the life estate, died 
February 27, 1943. This action was brought October 16, 
1943. 

On October 1, 1918, the day the will was made, the de- 
fendant, Donald Austin, was ten years of age, and the de- 
fendant, Bessie Austin, was nine years of age. There- 
after Donald Austin received more than six years of care, 
clothing, support, maintenance, and schooling from the 
testator, and Bessie Austin received eight years of like 
kind of benefits from him. It is obvious the testator con- 
templated that the defendants would have the advantages 
the Newman Grove school system afforded them, and equal 
educational opportunity with his son Fred’s children. This 
is what he provided for and intended. He did not intend 
that after these grandchildren had grown to maturity, 
married and become settled and established in business, 
when they were 37 and 36 years of age respectively, a 
thousand-dollar cash bequest to each, with interest there- 
on, would be required for educational purposes. 

It is significant to note that the cross-petition setting 
forth their claims to the legacies, was filed more than 16 
years after the testator’s death. 

If the testator intended a thousand-dollar cash legacy to 
each of these defendants, he would have so stated in his 
will. Without doubt, the care and maintenance afforded 
by the testator to the defendants after the will was made 
exceeded the amount of one thousand dollars for each, and 
it is apparent that the defendants had more schooling than 
the plaintiff’s children. 

The next question to determine is, does the doctrine of 
ademption apply? 

In 28 R. C. L., Wills, § 338, p. 344, ademption is de- 
fined as follows: “Ademption has been defined as the ex- 
tinction or satisfaction of a legacy by some act of the test- 
ator, which indicates either a revocation of or an intention 
to revoke the bequest. When ademption takes place be- 
cause of the act of the testator making a gift to the legatee 
of property equivalent to the legacy, the usual theory is that 
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the legacy has been satisfied rather than revoked.” See, 
also, 69 C. J., Wills, § 2199, p. 998, And, as stated in 4 
Page on Wills, (8rd ed.) § 1513, p. 355: “In modern law 
the term ademption has two distinct meanings. It is used 
with reference to the act of the testator in paying, to the 
legatee, in the lifetime of the testator, a legacy which the 
testator has given to the legatee by will, or in satisfying 
such legacy by giving, in place thereof, something of value.” 

Ademption is a matter of intent. Carmichael v. Lath- 
rop, 108 Mich. 478, 66 N. W. 850, 82 L. R. A. 232; In re. 
Vincent’s Estate, 241 Mich. 329, 217 N. W. 65. 

In the case of Hine v. Hine, 39 Barb. (N. Y.) 507, it is 
said: “When a legacy is given for a particular purpose 
specified in the will, and the testator, during his life, ac- 
complishes the same purpose, or furnishes the intended 
legatee and beneficiary with money for that purpose, the 
legacy is satisfied. (I Roper, 365. Debeze v. Mann, supra 
[2 Bro. Ch. Cas. 166]. Rosewell v. Bennett, 3 Atk. 77. 
Carver v. Boles, 2 R. & M. 301. * * *.)” 

And, in the case of American Trust & Banking Co. v. 
Balfour, 138 Tenn. 385, 198 S. W. 70, L. R. A. 1918D 536, 
it is said: ‘‘‘Ademption’ of a specific legacy is the extinc- 
tion, alienation, withdrawal, or satisfaction of the legacy 
by some act of the testator by which an intention to revoke 
is indicated; the doing of some act with regard to the sub- 
ject-matter which interferes with the operation of the will.” 

In the case of In re Estate of Wantz, supra, it is said: 
“This intention to adeem a legacy may be shown by parol 
evidence, including that of the testator’s conduct subse- 
quent to the execution of the will, * * *. When the evi- 
dence shows such an intention on the part of the testator 
to adeem or satisfy a legacy subsequent to the execution 
of the will, such intention is controlling, and the burden of 
disproving such intention is on the party denying it.” 

Determining that the legacies set out in the third para- 
graph of the will are specific legacies for a designated pur- 
pose, under the foregoing holdings it is clear that the 
doctrine of ademption applies under the facts in the in- 
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stant case. The trial court was not in error in holding the 
doctrine of ademption applied. Neither is there merit to 
the contention made by the defendants that the testator 
made no change in his will, even though the defendants 
had completed their schooling in Newman Grove almost 
two years prior to his death. 

Unrevoked specific bequests are necessarily common to 
all cases invoking the doctrine of ademption. Even publi- 
cation or reexecution of adeemed testamentary provisions 
does not revive them. See 69 C. J., Wills, § 2231, p. 1030. 

There is a further contention by the defendants that the 
final decree of the county court in the probate proceedings 
is conclusive of plaintiff’s acceptance of the devise bur- 
dened with the obligation to pay legacies. The construc- 
tion of the devise by a probate court is solely for the guid- 
ance of legal representatives of the estate, and is not con- 
clusive of a person claiming under such devise. See Hahn 
v. Verret, 143 Neb. 820, 11 N. W. 2d 551. See, also, Ann- 
able v. Ricedorff, 140 Neb. 93, 299 N. W. 373; Youngson 
vy. Bond, 69 Neb. 356, 95 N. W. 700. 

For the reasons given in this opinion, the judgment of 
the trial court is affirmed. 

AFFIRMED. 


IN THE MATTER OF THE ESTATE OF FRANK GRBLNY, 
DECEASED- 
WALTER R. JOHNSON, ATTORNEY GENERAL OF THE STATE 
OF NEBRASKA, APPELLEE, V.. FRANK ABEGG, APPELLANT. 
22 N. W. 2d 488 


FiLep APRIL 5, 1946. No. 32086. 


1. Courts. Jurisdiction of the subject matter in a court of record 
is to be tested by the authorized extent of the powers of the 
court in respect to the cause of action before it. 

2. Trusts: WILLS. By virtue of article 18, ch. 30, R. S. 1943, county 
courts have jurisdiction over the administration of trust estates 
created by will and duly probated therein. 
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Wills. A will devising money or property to an executor in trust, 
the income to be used for the care and general education of the 
poor people of a church parish, creates a charitable trust with 
a general purpose. 

Attorney General. The Attorney General is a proper party plain- 
tiff and has the right and power to maintain a proceeding under 
section 30-1805, R. S. 1948, for the removal of a trustee of a 
charitable trust for neglect or failure to give bond as required 
by sections 30-1801 and 30-1802, R. S. 1948. 

Appeal and Error, Where the district court, in an appeal per- 
fected by defendant from the county court, thereafter permits 
plaintiff upon application therefor to file his petition on appeal 
out of time, it will be presumed on appeal to this court, in the 
absence of a record to the contrary, that good cause was shown 
and that the district court thereby exercised a sound judicial 
discretion. 

Judges. The fact that a trial judge has expressed an opinion 
upon a question of law, applicable to undisputed or admitted 
facts, does not subsequently disqualify him in the trial of a cause 
involving such question. 

Parties. As provided in section 25-328, R. S. 1943, the court 
may in a cause of which it has jurisdiction determine any con- 
troversy between parties before it, when it can be done without 
prejudice to the rights of others, or by saving their rights. 
Appeal and Error. In a case tried to the court, the presumption 
obtains that the court, in arriving at a decision, considered such 
evidence only as is competent and relevant, and this court will 
not reverse a case so tried because other evidence was admitted. 
Wills. Where the language of a will is clear and unambiguous, 
the intention of the testator must be determined from the lan- 
guage thereof and extrinsic evidence is not admissible. 

Trusts: CHARITIES. The powers conferred upon a trustee of a 
charitable trust can properly be exercised by his successors, un- 
less it is otherwise provided by the terms of the trust. 


APPEAL from the district court for Box Butte County: 


Eart L. MEYER, JUDGE. Affirmed. 


Charles A. Fisher, for appellant. 
Walter R. Johnson, Attorney General, Beatty, Clark & 


Murphy, H. Emerson Kokjer, and C. 8S. Beck, for appellee. 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 


GER, CHAPPELL, and WENKE, JJ. 


CHAPPELL, J. 
This case originated in the county court of Box Butte 
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County, wherein on October 23, 1942, the Attorney Gen- 
eral filed a petition seeking the removal of Frank Abegg, 
hereinafter called defendant, as trustee of an alleged 
charitable trust, public in character, created by the last 
will and testament of Frank Grblny, deceased. Relief 
was sought under section 30-1805, R. S. 1948, because the 
trustee was alleged to have kept and retained in his pos- 
session, or converted to his own use, all the funds and 
property belonging to the trust without furnishing bond, 
as required by order of the county court, in the manner 
and within the time provided by sections 30-1801 and 30- 
1802, R. S. 1948. 

Upon notice to the trustee and issues tendered, a hear- 
ing was held and the county court made appropriate find- 
ings and entered judgment removing defendant as trustee. 
He appealed to the district court where pleadings were 
filed reiterating the issues. Hearing was had and the 
district court entered its decree affirming the judgment 
of the county court and finding and adjudging generally 
for plaintiff and against defendant. Defendant’s motion for 
new trial was overruled and he appealed to this court. 

His assignments of error are substantially as follows: 
(1) That the county court had no jurisdiction of the sub- 
ject matter, therefore, the district court had none on ap- 
peal; (2) that the Attorney General did not have the 
right or power to maintain the action; (3) that the trial 
court erred in overruling defendant’s motions to nonsuit 
the plaintiff and strike plaintiff’s petition on appeal be- 
cause filed out of time; (4) erred in overruling defend- 
ant’s application and showing for change of judge or 
change of venue; (5) erred in proceeding to trial when 
the county attorney and alleged beneficiaries were not be- 
fore the court; (6) erred in the admission and exclu- 
sion of certain evidence; and (7) generally that the 
decree of the district court was contrary to law and not 
sustained by the evidence. We find that these contentions 
cannot be sustained. 

Primarily we have presented for decision only ques- 
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tions of law dependent upon undisputed facts. Insofar as 
they are important to decision the facts are substantially 
as follows: Frank Grblny died testate January 19, 19383. 
His will was duly admitted to probate in the county court 
of Box Butte County on March 3, 1933. On that date de- 
fendant was appointed executor in which capacity he quali- 
fied and served until discharged as such on August 6, 1940. 
Thereafter he assumed to continuously act as trustee of the 
alleged charitable trust created by the will. Since decree 
of distribution, and at the time of the trial, defendant had 
at all times in his possession, purportedly as trustee, all 
of the trust funds and property belonging to the testa- 
mentary trust estate. 

In that connection the will provided: ‘“7th:—-The balance 
or residue of my estate, both real and personal of which I 
may die seized shall be held by my executors hereinafter 
named as a trust fund; said trust fund to be invested by 
them and the income from the said fund is to be divided 
as follows; One half to be used for the care and education 
of the poor people of the Holy Rosary Parish, Alliance, 
Nebraska, * * *. 

“10th—I hereby give to my executors hereinafter named 
full power to decide as to what children are to receive 
help and aid from the fund hereinbefore created. 

“LASTLY, I make, constitute and appoint C. A. New- 
berry and Frank Abegg to be Executors of this my last 
Will and Testament, hereby revoking all former wills by me 
made.” 

C. A. Newberry designated in the will as one of the ex- 
ecutors was deceased prior to the death of the testator. _ 

The testator’s will did not direct that no bond be re- 
quired of the trustee and August 10, 1940, the county 
court entered an order directing defendant as trustee of the 
trust estate to furnish bond in the sum of $5,000, as re- 
quired by law. On that date, and at all times since, de- 
fendant had full and complete notice and knowledge of the 
entry of such order. Nevertheless, thereafter at all times 
and until October 26, 1942, after this action was com- 
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menced and he had notice thereof, defendant failed, neg- 
lected, and refused to furnish the bond as required. That 
he otherwise violated his duties and obligations as testa- 
mentary trustee and failed to meet the requirements of sec- 
tion 30-1801, R. S. 1943, is beyond question. It is admitted 
by him in his own testimony. 

It was in the light of these facts and the issues upon 
which they were presented that the district court affirmed | 
the judgment of the county court entered December 7, 
1942, ordering defendant removed as trustee; requiring 
him to account for, deliver, and pay into the county court 
forthwith all sums, securities, notes, mortgages, and other 
property and amounts of every kind and character be- 
longing to the trust estate for delivery to a successor 
trustee upon his appointment and qualification. Further 
the district court by its own decree removed defendant as 
trustee of the trust estate and ordered and directed him 
forthwith to account for and turn over all trust assets to 
the county court for delivery to a successor trustee upon his 
appointment and qualification. The decree ordered de- 
fendant to make an accounting to such successor trustee of 
his acts and doings as such trustee from the time of his ap- 
pointment to the date thereof and awarded plaintiff all 
costs. The district court also ordered its judgment certi- 
fied to the county court and that such proceedings be had 
therein as were necessary to carry its judgment into exe- 
cution. - 

We conclude that the evidence sustains the judgment 
of the district court and unless there is some reason in 
law requiring the court to conclude otherwise it must be 
affirmed. 

In that regard we are first confronted with the question 
whether the county court had jurisdiction of the subject 
matter. It is the contention of defendant that it did not 
because the district court generally has exclusive jurisdic- 
tion over the supervision of trusts. He relies primarily 
upon Burnham v. Bennison, 121 Neb. 291, 236 N. W. 745; 
In re Estate of Frerichs, 120 Neb. 462, 233 N. W. 456: 
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and John A. Creighton Home v. Waltman, 140 Neb. 3, 299 
N. W. 261, but they do not sustain the contention because 
not controlling in the situation at bar. 

It is the general rule that jurisdiction of the subject 
matter in a court of record is to be tested by the authorized 
extent of the powers of the court in respect to the cause 
of action before it. In re Estate of Statz, 144 Neb. 154, 
12 N. W. 2d 829. As chapter 42, Laws 1931, the Legisla- 
ture of this state adopted a statute entitled: “AN ACT to 
invest the county court with jurisdiction of trust estates 
created by the wills of deceased persons; to provide for 
the qualification, appointment and removal of testamen- 
tary trustees, and for the management and settlement of 
such trust estates.” The act now appears as article 18, 
ch. 30, R. S. 1943. Its provisions are so clear and conclu- 
sive of the question of jurisdiction of the county court in 
all testamentary trust estates that we quote the act at 
length. It provides as follows: 

Section 30-1801, R. 8. 1948. “Every trustee to whom 
any estate, real or personal, shall be devised or bequeathed 
in trust for, or in whom as trustee any trust shall be created 
in any manner in favor or for the benefit of any minor or 
other person by the will of any deceased person, or who 
may be appointed by any county court to carry out the 
provisions of any will which creates a trust without nam- 
ing a trustee, shall give bond to the county judge having 
jurisdiction of the probate of the will in such sum and with 
such sureties as the court may order, conditioned as fol- 
lows: (1) To make and return to the county court, within 
such time as the court shall direct, a true inventory of all 
goods, chattels, rights, credits and estate so devised or be- 
queathed; (2) to file an inventory and render an account 
to such court of the trust estate in his hands, of the man- 
agement, disposition and income thereof, at such times as 
the court shall direct; (38) to faithfully execute such 
trust under the direction of the court according to the 
true intent and meaning thereof; and (4) to adjust and 
settle his accounts with such court at the expiration of his 


VoL. 147] JANUARY TERM, 1946 123 
In re Estate of Grblny 


trust, and pay and deliver to the person entitled thereto 
all balances, money and property in his possession and for 
which he is liable as such trustee. But if the testator in his 
will has directed that no bond be required of such trustee, 
none need be given by him, unless the court, at the time of 
proving the will or thereafter, shall determine that a bond 
is required by a change in the circumstances or situation 
of the trustee or for other sufficient reason. The cost of 
the premium for procuring a bond shall be allowed the 
trustee.” 

Section 30-1802, R. S. 1948. “Any person appointed 
trustee by any will who shall refuse to give the bond re- 
quired by section 30-1801, or neglect to do so for twenty 
days after receiving notice that such bond is required, shall 
be deemed to have declined such trust.” 

Section 30-1803, R. S. 1948. “If any trustee, appointed 
in any will not containing a provision for perpetuating the 
trust, shall refuse to accept the same, or shall resign, be 
removed or die, or if a trust be created by the will and 
no trustee be therein named to execute such trust, a 
trustee may be appointed by the county court after notice 
to the persons interested in such trust estate. Every 
trustee so appointed by the court shall be bound by the 
provisions of sections 30-1801 to 30-1805 in the same man- 
ner and to the same extent as though appointed by will, 
and the estate so given in trust shall vest in such trustee 
in like manner, to all intents and purposes, as the same 
vested in the original trustee named in such will; and he 
may demand, sue for, and recover from any other person 
holding the same any and all property belonging to such 
trust estate.” 

Section 30-1804, R. S. 1948. “Any trustee so appointed 
by will or by the court may, upon a request in writing, be 
permitted to resign the trust if the court shall think it ex- 
pedient.” 

Section 30-1805, R. S. 1948. “Any trustee who shall be- 
come disqualified by insanity or incapacity, or who shall 
be evidently unsuitable to perform his duties as such 
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trustee, or who shall neglect or refuse to comply with the 
provisions of sections 30-1801 to 30-1805, shall be removed 
by the court after notice to such trustee and other parties 
interested.” 

In re Estate of Greenamyre, 133 Neb. 693, 276 N. W. 686, 
this court said: “Appellant cites the case of In re Estate 
of Frerichs, 120 Neb. 462, 283 N. W. 456, which holds that 
under our statutes the probate jurisdiction of the county 
court ceases when an executor, who is also a trustee under 
the will, makes his final settlement.” After citing other 
cases relied upon by appellant the opinion said: “The Ne- 
braska cases hereinbefore set out, as to lack of jurisdic- 
tion of the probate court to appoint and manage a trustee 
not specifically named in the will, were decided before the 
enactment by the Nebraska legislature in 1931 of the 
statute relating to trust estates in the county court. Chap- 
ter 42, Laws 1931, invests county courts with jurisdiction 
over trust estates. It provides generally that a trustee 
may be appointed by any county court to carry out the 
provisions of any will which creates a trust without nam- 
ing a trustee, and that he shall give bond, and file an in- 
ventory, and render account of the trust estate in his 
hands. The county court is authorized to settle accounts 
and close such trust estate. 

“We see no reason why this statute passed in 1931 does 
not apply to all existing trusts and trusteeships in the 
county court, even though the appointment was made prior 
to the enactment of the statute.” 

In re Estate of Linch, 136 Neb. 705, 287 N. W. 88, it 
was held: “Sections 30-1801 to and including 30-1805, 
Comp. St. Supp. 1937, apply to.all trustees appointed either 
before or after enactment, and relate to procedure re- 
quiring the trustee to make and return to the county 
court a true inventory of all the property coming into his 
possession, to faithfully execute the trust under the di- 
rection of the court, and to settle his account with the 
court at the expiration of his trust.” 

John A. Creighton Home v. Waltman, supra, does not 
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hold that the county court had no jurisdiction to require 
a testamentary trustee to furnish a bond or to remove 
him for failure to do so. It simply held in effect that the 
district court was vested with chancery jurisdiction what- 
ever jurisdiction might have been vested in other courts. 
The act of 1931 contains no provisions attempting in any 
manner to deprive the district court of its inherent equity 
jurisdiction over the supervision of the administration 
of trusts generally of which, as held in Burnham v. Benni- 
son, supra, it cannot be legislatively deprived. The: act 
simply conferred jurisdictional powers .upon the county 
court in all testamentary trust estates, such as the one 
at bar, without depriving the district court of its original 
equitable powers, whether inherent or conferred. The re- 
sult is that the county court and the district court have 
concurrent jurisdiction in supervision over the adminis- 
tration of testamentary trusts. 

Contention is also made by defendant that sections 30- 
.239 and 30-240, R. S. 1943, confer exclusive jurisdiction 
of devises to educational or charitable uses upon the dis- 
trict court. The answer is that those sections were in full 
force and effect at the time of the adoption of chapter 42, 
Laws 1931, which is a special legislative act complete in 
itself. The applicable rule is that where a legislative act 
is complete in itself but is repugnant to or in conflict with 
a prior law, which is not referred to nor in express terms 
repealed by the later act, the earlier statute is repealed by 
implication. State ex rel. Thayer v. School District, 99 
Neb. 338, 156 N. W. 641. In such a situation, of course, 
the repeal is only effective to the extent of the repugnancy 
or conflict. 

We conclude that under the 1931 Statute, and our former 
construction thereof, that the county court had jurisdiction 
in the case at bar to order defendant’s removal, appoint a 
successor trustee, and require defendant to make an ac- 
counting as such to the court, and transfer, deliver, and 
pay to such successor all balances of property and money 
in his name and possession or for which he was liable at all 
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times as trustee. We find that the decree of the trial] court 
so provided. 

Whether the Attorney General had the right and power 
to maintain this action depends upon whether testator’s 
will created a charitable trust. It is generally held that 
a will devising money or property to an executor in trust, 
the income to be used for the care and education of the 
poor people of a church parish creates a charitable trust 
with a general purpose. John A. Creighton Home v. 
Waltman, supra; 10 Am. Jur., Charities, § 62, p. 629; 14 
C. J. S., Charities, § 15, p. 444, and § 42, p. 488; Restate- 
ment of the Law, Trusts, § 370, p. 1146. 

‘It was said by this court in State ex rel. Hunter v. Home 
Savings & Loan Ass’n., 137 Neb. 231, 288 N. W. 691: “As 
to charitable trusts, the attorney general has long been 
_ recognized as having the right, in the absence of some 
statutory limitation, to maintain an action for enforce- 
ment of the trust, or to prevent a misuse of the property. 
10 Am. Jur. 668, § 115.5. In 2 Restatement, Trusts, § 
391, the following statement is made: ‘Since the commun- 
ity is interested in the enforcement of charitable trusts, 
a suit to enforce a charitable trust can be maintained by 
the attorney general of the state in which the charitable 
trust is to be administered.’ ”’ 

In Rohlff v. German Old People’s Home, 143 Neb. 636, 
10 N. W. 2d 686, this court approved the following state- 
ment of the law: “ ‘There can, therefore, be no question 
but that the attorney general is in any case a proper party 
in a litigation involving a charitable trust, whether he ap- 
pears as plaintiff or as defendant. * * * But though he is 
- a proper party in any case, he is not for that reason in all 
cases a necessary party. “The public interests must be di- 
rectly and essentially, rather than remotely and accident- 
ally, involved as to some distinct issue in order to prevent 
the cause from proceeding to a decision without the pre- 
sence of the attorney general as a party.’ Zollmann, 
Charities, 427, 428. It would seem therefore that the 
attorney general is a necessary party to any action in- 
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volving a gift or trust with a general charitable purpose, 
and conversely, if the gift or trust involved only a special 
charitable purpose * * *.” See, also, 14 C. J. S., Chari- 
ties, § 62, p. 528; 62 A. L. R. 882; 124 A. L. R. 1288. 

We conclude that the Attorney General had the right 
‘and power to maintain this action, thereby enforcing a 
testamentary trust estate having a general charitable 
purpose, and preventing a misuse, dissipation, and loss of 
the money and property of the estate. Defendant’s con- 
tention that the county attorney of Box Butte County 
‘was a necessary party is without merit because section 
84-204, R. S. 1948, specifically provides that the Attorney 
‘General shall have the same powers and prerogatives in each 
of the several counties of the state as the county attorneys 
have in their respective counties. 

Defendant’s contention that the trial court erred in its 
refusal to nonsuit the plaintiff or strike his petition on ap- 
peal from the files arises because after defendant had ap- 
pealed to the district court and duly filed his transcript 
and bond, plaintiff failed to get his petition on appeal filed 
within 50 days from the date of the judgment in the 
county court. We call attention to the fact that motion 
was filed by plaintiff asking for leave to file the petition 
out of time, alleging that good and sufficient reasons ex- 
isted for failure to sooner file the same. Evidence was 
adduced thereon after which the trial court found for 
plaintiff and permitted the filing. However, the evidence 
relating to that matter is not preserved in the bill of ex- 
ceptions. The primary question then is whether this court 
can review that discretionary action of the court in the 
absence of such evidence in the record. 

Section 30-1606, R. S. 1948, provides in substance that 
in appeals in probate matters upon the filing of the 
transcript the district court shall be possessed of the action 
and shall proceed in like manner as upon appeals from the 
county court in civil actions. Section 24-544, R. S. 1943, 
provides that the appeal therefrom in civil actions shall 
be taken in the same manner as from justice courts. With 
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reference to appeals from justice courts, section 27-1305, 
R. S. 1948, provides that the parties shall proceed, in all 
respects, in the same manner as though the action had 
been originally instituted in such court. Section 27-1306, 
R. S. 1943, provides that plaintiff in the court below shall, 
within fifty days after the rendition of the judgment in 
the court below, file his petition as required in civil cases 
in the district court. 

No authorities are cited directly in point but it will be 
observed that the transcript confers jurisdiction upon the 
district court which is vested with sound judicial] discretion 
in such matters, and we find no statute providing that 
the court loses jurisdiction if the appellee, being plaintiff, 
fails to file his petition within the time required. 

It was held by this court in Myers v. Hall County, 130 
Neb. 13, 263 N. W. 486: “In a court of general jurisdiction, 
where jurisdiction is exercised in proper proceedings, a 
presumption of its existence may be indulged on appeal to 
sustain a judgment in absence of a record showing the con- 
trary, but nonexistence of jurisdiction will not be pre- 
sumed to reverse a judgment.” 

We conclude that the applicable rule in cases similar to 
the one at bar should be that where the district court, on 
an appeal perfected by defendant from the county court, 
permits plaintiff upon application therefor to file his peti- 
tion on appeal out of time it will be presumed on appeal 
to this court, in the absence of a record to the contrary, 
that good cause was shown and that the district court 
thereby exercised a sound judicial discretion. 

We conclude that the trial court did not err in refusing 
to nonsuit the plaintiff or strike plaintiff's petition on ap- 
peal from the files. 

We find no merit in defendant’s contention that the trial 
court erred in refusing to sustain his application for change 
of judge or change of venue. His showing in that respect 
does not come within the provisions of any disqualifying 
statute. The mere fact that a trial judge has expressed 
an opinion upon a question of law, applicable to undis- 
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puted or admitted facts, does not subsequently disqualify 
him in the trial of a cause involving such question. The 
implications of any other conclusion can be readily imag- 
ined. Under defendant’s own evidence and by reason of 
his own admissions only questions of law were ever in- 
volved in this case and only one decision could have been 
correctly made by the judge of any court having jurisdic- 
tion. The trial judge made that decision and an examin- 
tion of the record de novo by this court discloses that the 
trial court was eminently fair and just with all the parties 
throughout the trial. 

Defendant complains of a defect of parties for the reason 
that two children alleged to have been selected by him to 
receive benefits, as provided in the will, were not made 
defendants. Defendant’s answer did not. disclose their 
names. No record of their designation appeared in the 
county court records, and their identity was unknown and 
not disclosed until defendant testified under oath at the trial. 
Concededly, they have never received any benefits. To 
~ sustain such contention would make it utterly impossible to 
ever maintain a similar action because such persons would 
exist only in the mind of the trustee, changeable at his con- 
venience to defeat the action. Section 25-323, R. S. 1943, 
specifically provides: ‘“‘The court may determine any con- 
troversy between parties before it, when it can be done 
without prejudice to the rights of others, or by saving 
their rights; * * *.” The latter was the very purpose for 
which this present action was instituted. As a matter of 
fact in a proceeding involving a charitable trust, such as 
the one at bar, the Attorney General is a party litigant 
representative of, as well as counsel for, the public which 
is the real beneficiary of the trust. Thatcher v. St. Louis, 
_ 343 Mo. 597, 122 S. W. 2d 915. See, also, 62 A. L. R. 885. 

We conclude that all necessary parties were before the 
court. . 
During the trial plaintiff offered and the trial court re- 
ceived evidence of defendant taken at a former hearing re- 
lating to the transactions involved as admissions against 
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him. We believe that this evidence was properly admitted 
but, in any event, the alleged error in admitting it would 
not require reversal for the reason that “In a case tried to 
the court, the presumption obtains that the court, in ar- 
riving at a decision, will consider such evidence only as 
is competent and relevant, and this court will not reverse 
a case so tried because other evidence was admitted.” 
Coffin v. Maitland, 146 Neb. 477, 20 N. W. 2d 310. Further, 
an examination of the record also discloses that defend- 
ant made in effect the same admissions in his own testi- 
mony at the trial] in the district court. 

The alleged error of the tria] court in refusing to per- 
mit defendant to relate conversations had with deceased 
in explanation of the will, which within its four corners is 
not ambiguous in any degree, latent or otherwise, in re- 
lation to the trust and requires no explanation or construc- 
tion to ascertain the intention of the testator, is also with- 
out merit. The applicable rule is that: “Where the lan- 
guage of a will is clear and unambiguous, the intention 
of the testator must be determined from the language 
thereof and extrinsic evidence is not admissible.” In re Es- 
tate of Robinson, 1389 Neb. 707, 298 N. W. 559. 

Finally defendant contends that if he is removed the 
trust will fail and be destroyed because the testator im- 
posed a special discretion and confidence in him. He relies 
upon the rule stated in Restatement of the Law, Trusts, 
ch. 11, § 397, p. 1190: “If the settlor manifests an inten- 
tion that the intended charitable trust shall not arise or 
shall not continue unless the person named by him acts as 
trustee, or if the purposes of the trust cannot be carried 
out unless the person named by him acts as trustee, the 
intended charitable trust fails unless the person named 
by him as trustee acts as trustee.” 

The answer to that contention must be and is that the 
present case does not come within that rule because no 
such intention is manifested in any manner by provisions 
of the will and other trustees can, as well or better, carry 
out the purposes of the trust which defendant has wholly 
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failed and refused to do. Rather the applicable rule is 
that “The powers conferred upon a trustee of a charitable 
trust can properly be exercised by his successors, unless 
it is otherwise provided by the terms of the trust.” Re- 
statement of the Law, Trusts, § 385, p. 1179. 

Other legal propositions are presented in briefs of coun- 
sel but we do not find it necessary to discuss them in this 
opinion. For the reasons heretofore stated, we conclude 
that the judgment of the trial court was correct, and it 
is affirmed. 

AFFIRMED. 

PAINE, J., participating on briefs. 


STATE EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. OSCAR E. NELSON, RESPONDENT. 
22 N. W. 2d 425 
FILED APRIL 10, 1946. No. 31802. 

1, Attorney and Client. An attorney at law, who commences an 
action and files general appearances as attorney for named de- 
fendants having interests conflicting with those of the plaintiff, 
without the express consent of all concerned after a full dis- 
closure of the facts, violates the rules of legal ethics prohibiting 
an attorney from representing adverse parties with conflicting 
interests, 

Where an attorney files such general appearances as 
attorney for defendants named in the action without authority 
to so do, and proceeds to take default decrees thereon, such con- 
duct constitutes a fraud upon the court and the public, and war- 
rants the imposition of disciplinary punishment. 

Original proceedings by the state, on the relation of the 

Attorney General, to disbar the defendant. 

Judgment of suspension. 

Walter R. Johnson, Attorney General, and John H. Com- 
stock, for relator. 

Oscar EF. Nelson, pro se, for respondent. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 

YEAGER, CHAPPELL, and WENKE, Jd. 

CARTER, J. 
This is an action wherein the state of Nebraska on the 


relation of the Nebraska State Bar Association seeks dis- 
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ciplinary, action against Oscar E. Nelson, a member of the 
bar of this state. The matter is before us on the motion of 
the Attorney General for judgment on the report of the 
referee, Paul L. Martin, to whom the case was referred for 
the purpose of making findings of fact and conclusions of 
law applicable thereto. The referee found the respordent 
guilty of unprofessional conduct as charged in the com- 
plaint and recommended that he be suspended from the 
practice of law for a period of six months. 
The record shows that the respondent was employed 
by the city of Minatare to foreclose the tax-sale certifi- 
cates upon certain real property within such city upon 
which taxes had not been paid for many years. In carry- 
ing out the terms of his employment, respondent com- 
menced the six tax-foreclosure actions in the district court 
for Scotts Bluff County over a period of years from October 
26, 1937, to September 2, 1942. While so representing the 
city of Minatare, the relator alleges and the respondent ad- 
mits that he filed voluntary appearances for numerous de- 
fendants, as attorney for such defendants, and thereafter 
caused default decrees to be entered against the said de- 
fendants and the property involved in said actions, which 
was sold under the decrees thus taken. 
_ The record shows that in a few instances the respond- 

ent had obtained authority to file general appearances; in 
many cases he assumed authority from casual conversa- 
tions and correspondence, without a reasonable basis for 
so doing; and in many other instances he entered general 
appearances for parties to the action without any authority 
at all. 

Itis a fundamental principle of legal] ethics that a lawyer 
may not represent adverse parties with conflicting inter- 
ests except by express consent of all concerned, given after 
a full disclosure of the facts. Canon 6, Canons of Pro- 
fessional Ethics. The filing of appearances, without the 
authority of the persons for whom he purports to appear, 
and the taking of default judgments on the strength of 
such appearances, operates as a fraud upon the court and 
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the parties thus shown to have made appearances. Such 
conduct is very reprehensible on the part of a lawyer and 
requires the infliction of disciplinary penalties by this 
‘court. 

The record shows without contradiction that respond- 
“ent has been engaged in the practice of law at Minatare, 
‘Nebraska, since 1920; that his conduct and standing in his 
profession and in his community have been good until the 
incidents recited in this record took place; that he frankly 
admitted the facts and the impropriety of his acts, and 
informed the referee that he regretted the misconduct on 
his part. The record does not show that anyone suffered 
financial loss because of respondent’s action, or that he 
himself profited by it. 

While such conduct on the part of a lawyer cannot be 
tolerated and disciplinary action is required, we agree with 
the finding of the referee that disciplinary action short of 
disbarment is warranted under the circumstances. The 
judgment of the court is that the respondent be suspended 
from the practice of law for a period of six months and 
until the costs of the action are paid, which costs are hereby 
taxed against him. 


JUDGMENT OF SUSPENSION. 


DALE MIERS, BY HIS MOTHER AND NEXT FRIEND, HAZEL 
MIERS, APPELLEE, V. J. H. AND FRED MCMAKEN, OPERAT- 
ING AS MCMAKEN TRANSFER COMPANY, AND F. H. 
MICHAEL, APPELLANTS. 

22 N. W. 2d 422 


FILED APRIL 10, 1946. No. 32005. 


1, Automobiles: NEGLIGENCE. As a general rule it is negligence as 
a matter of law for a motorist to drive an automobile so fast on 
a highway at night that he cannot stop in time to avoid a col- 
lision with an object within the area lighted by his lamps. 

This general rule has no application in those 

cases where reasonable minds may differ on the question of 

whether or not the operator of an automobile exercised the care, 

caution, and prudence required of him under the circumstances 
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of the particular situation. 

: In those cases where reasonable minds may 
differ on the question of whether or not the operator of an anto- 
mobile exercised the care, caution, and prudence required of him 
under the circumstances of the particular situation the issue of 
negligence on the part of the operator is one of fact to be deter- 


mined by a jury. 

APPEAL from the district court for Lancaster County: 
RALPH P. WILSON, JUDGE, Affirmed. 

L. R. Doyle, for appellants. 

Chambers, Holland & Locke and J. J. Thomas, for ap- 
pellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

YEAGER, J. 

This is an action for damages for personal injuries and 
for cost of hospitalization and medical care by Dale Miers, 
plaintiff, by his mother and next friend, against Fred Mc- 
Maken, operating as McMaken Transfer Company, and F. 
H. Michael, defendants. There was a trial to a jury which 
returned a verdict in favor of plaintiff for $5,000. Judg- 
ment was entered on the verdict. A motion for new trial 
was filed which was overruled. From the verdict, the 
judgment, and the order overruling the motion for new 
trial the defendants have appealed. 

The defendants assign as grounds for reversal that the 
court erred (1) in refusing to sustain a demurrer to the 
evidence at the conclusion of plaintiff’s evidence, (2) in 
refusing to sustain a motion to direct a verdict in favor of 
defendants at the conclusion of all the evidence, (3) in re- 
fusing to sustain the motion for new trial, (4) in refusing 
to hold that the evidence established that the plaintiff was 
guilty of negligence that proximately caused the collision 
and the damage sustained by him, and (5) in giving in- 
struction No. 15. 

The facts in this case bearing on the question of liability, 
except in two particulars, are not in substantial dispute. 
Attention will be called to the disputed facts as they are 
reached in the statement. On April 12, 1944, the defend- 
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ant Michael was a truck driver employed by the defend- 
ant McMaken. On that day Michael had taken a 1939 In- 
ternational truck belonging to McMaken to Hastings. In 
the evening, after dark, he was returning to Omaha, Ne- 
braska. The truck was a tractor-trailer unit. The box on 
the trailer extended back of and outside the wheels. There 
is no evidence as to the height of the box off the ground. 
The truck was equipped with headlights, a cluster of three 
amber lights on the cab, a cluster of three red lights on the 
back of the trailer, a taillight with a red reflector glass, 
and two red reflectors, one on each corner of the rear of 
the trailer. Whether they were on the lower or upper 
corners is not made clear. At about 8:45 p. m. Michael ar- 
rived at a point on U. S. Highway No. 2 a few miles north- 
west of Lincoln when he ran out of gasoline. He attempted 
to pull off the pavement and succeeded in doing so except 
the left rear corner of the trailer. The estimates of the 
distance that the corner of the trailer extended onto the 
pavement range from three to six feet. Michael testified 
that when he stopped he turned off the headlights on the 
truck. The testimony of the other witnesses is that all 
lights were off at the time of the accident. Plaintiff was 
driving to Lincoln from Seward in a Chevrolet coupe and 
traveling in the same direction as Michael. His headlights 
were good and pitched low at the time of the accident. 
His speed was about 30 to 35 miles per hour. Some dis- 
tance before plaintiff came up to the McMaken truck he 
passed a truck going in the opposite direction. By de- 
duction from his testimony it would appear that he places 
this point of passage between 50 and 100 feet north of the 
McMaken truck. By deduction from the testimony of other 
witnesses it would appear that they place the point of pas- 
sage somewhere near 200 feet. Plaintiff testified that at 
the time he passed the truck which was going in the op- 
posite direction his vision was temporarily impaired. He 
passed the truck and came on, on his right side of the road 
and got up to McMaken’s truck before seeing it. When he 
saw it he pulled sharply to the left. He collided head-on 
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with another truck coming from the opposite direction and 
on the other side of the road. No flares had been placed 
by Michael. 

As a result of the collision the plaintiff was severely in- 
jured. He contends that his injuries resulted from the 
negligence of the defendant Michael in parking the truck 
of the defendant McMaken without taking the necessary 
precautions against the happening of accidents required 
under the law and the circumstances. 

On this appeal we are not concerned with the question 
of negligence of the defendants. No such issue is pre- 
sented here. Each and all of the assignments are directed 
to a contention on the part of the defendants that on the 
facts plaintiff was guilty of negligence of a kind and char- 
acter and in such a degree that he cannot recover, not- 
withstanding negligence on the part of the defendants. 
They contend that he was guilty of contributory negli- 
gence in a degree which was more than slight and that 
therefore, as a matter of law, he should be denied a right 
of recovery. 

Defendants contend that the facts bring plaintiff within 
the general rule laid down in the syllabus in Roth v. Blom- 
quist, 117 Neb. 444, 220 N. W. 572, 58 A. L. R. 1478, as 
follows: “As a general rule it is negligence as a matter of 
law for a motorist to drive an automobile so fast on a 
highway at night that he cannot stop in time to avoid a 
collision with an object within the area lighted by his 
lamps.” 

That this, as a general rule, is controlling in this juris- 
diction is beyond question. It has been many times re- 
announced and followed in later cases. See Redwelski v. 
Omaha & C. B. Street Ry. Co.. 137 Neb. 681, 290 N. W. 904; 
Fischer v. Megan, 138 Neb. 420, 298 N. W. 287; Nichols 
v. Havlat, 140 Neb. 723, 1 N. W. 2d 829; Anderson v. Rob- 
bins Incubator Co., 143 Neb. 40, 8 N. W. 2d 446. 

The opinion in Roth v. Blomquist, supra, admits how- 
ever of and suggests a number of exceptions. In the opin- 
ion it is said: ‘““There are recognized exceptions to the gen- 
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eral rule or instances to which it does not apply, among 
them an unbarricaded, unknown, open, unlighted ditch 
across a highway that could only be seen at close range 
and not anticipated * * *;-corner of a platform with a nar- 
row edge extending from a drag line over a street car 
track and discernible only in close proximity to the ob- 
struction * * *; an obstruction consisting of a pile of gravel 
similar in color to the surface of the highway * * *.” 

There are also other cases which accept the general 
rule and recognize specific exceptions. Adamek v. Tilford, 
125 Neb. 139, 249 N. W. 300, is one such case. In 
the opinion in that case it was said: “To the general rule, 
as pointed out in the opinion in the case cited (Roth v. 
Blomquist, supra), there are exceptions, where the ob- 
ject or obstruction or depression is the same color as the 
roadway and for that reason, or for other sufficient rea- 
sons, cannot be observed by the exercise of ordinary care 
in time to avoid a collision. The present case is clearly 
within the exceptions.” 

In the case of Fulcher v. Ike, 142 Neb. 418, 6 N. W. 
2d 610, the general rule with its exceptions was recognized. 
In the opinion it was pointed out that the rule of Roth v. 
Blomquist, supra, that is, the rule that a motorist is guilty 
of negligence as a matter of law if he drives his automo- 
bile so fast that he cannot stop in time to avoid a collision 
with an object, within the area lighted by the lamps on the 
automobile, has no application in those cases wherein 
reasonable minds might differ on the question of whether 
or not the operator exercised the care, caution, and pru- 
dence required of a reasonably careful, cautious, and pru- 
dent person under the circumstances of the particular 
situation. It was held further that under such circum- 
stances the question of negligence on the part of the 
operator of the automobile was one for the jury. 

Plaintiff contends that this case does not fall within the 
general rule but that properly it is a case wherein a jury 
was required to determine the question of whether or 
not he was in the exercise of the care, caution, and pru- 
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dence required of a reasonably careful, cautious, and pru- 
dent person under the circumstances when he failed to. 
see the corner of the trailer on the highway within the 
area of his lights. 

The trial court adopted the view of the plaintiff in this 
respect and submitted the case to the jury on this theory. 
If this theory was correct no fault is to be found with the 
instructions. Defendants do not contend otherwise. The 
instruction complained of embodies this theory and the 
only objection to it is that it submitted an incorrect theory. 

As has been pointed out plaintiff was coming down the 
highway in a proper position and at a reasonable and law- 
ful rate of speed with good lights; somewhere from 50 ta 
200 feet back he passed a truck whose lights impaired his 
vision; he drove almost to the standing truck without see- 
ing it; the evidence is in dispute as to whether or not 
any lights were burning on the rear end of the truck; 
there were three red reflectors on the rear end of the 
truck at a height not given; it was dark; the rear end of 
the truck was red but dirty; the range of plaintiff’s lights 
_was more than 100 feet; while he had never made an ex- 
periment plaintiff estimated that he could stop his auto- 
mobile at the speed at which he was traveling in the dis- 
tance of around 40 feet. 

Was the evidence which has been reviewed of such a 
kind and character that reasonable minds could differ on 
the question of whether or not the plaintiff exercised the 
care, caution, and prudence required of him under the cir- 
cumstances? If it was, then the question was one for a 
jury. Fulcher v. Ike, supra. We think it was. We are 
unwilling to say on the record that the plaintiff was lack- 
ing in the care and caution required of him under the cir- 
cumstances or more specifically that in the exercise of rea- 
sonable care he could have seen the corner of the truck 
of the defendants in time to avoid the consequences of his 
attempt to avoid striking it. 

We conclude that the trial court properly submitted the 
question of plaintiff's negligence to the jury on the proper 
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theory and proper instructions and this being the only sub- 
stantial issue presented on the appeal the judgment of the 
district court is affirmed. 

AFFIRMED. 


RUDOLPH KUSKA ET AL., APPELLANTS, v. AMIL J. KUBAT, 
APPELLEE. 
22 N. W. 2d 484 
FILED APRIL 10, 1946. No. 32034. 

1. Taxation. Im suits relating to the rights of the purchaser, a 
county treasurer’s tax deed is presumptive evidence that all 
things whatsoever required by law to make a good and valid tax 
sale and vest title in the purchaser were done. 

The presumption is not conclusive and may be rebutted 
but the burden is upon plaintiff when attacking the validity of 
such a deed to show by competent evidence some jurisdictional 
defect voiding the deed. 
A description of real property contained in a published 
notice of sale for delinquent taxes is sufficient if interested per- 
sons are enabled thereby to determine what property is meant 
or intended by the description. 
All of the information required by statute is jurisdic- 
tional and must be contained in a notice to redeem from tax sale 
but strict adherence to vocabulary form is not necessary to give 
the notice validity if the language used is not misleading and, in 
fact, imparts all of the information which the holder of the cer- 
tificate of tax sale is required to disclose. 

A party who might have lawfully claimed the right to 
actual possession or occupancy of lands but never exercised the 
right is not an occupant or in actual possession or occupancy 
thereof within the meaning of section 77-1832, R. 8. 19438, and 
section 38, art. VIII, of the Constitution of Nebraska. 

APPEAL from the district court for Douglas County: 

FRANK M. DINEEN, JUDGE. Affirmed. 

Krajicek & Zacek, for appellants. 
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CHAPPELL, J. 

Plaintiffs in this case are the children and alleged heirs 
at law of Frank Kuska, who died on August 26, 1940. One 
of them is designated as administratrix of his estate. At 
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all times involved Frank Kuska was living. He was the 
record title owner and the owner in fact of two certain 
parcels of real estate in Omaha. The property was as- 
sessed in his name and city taxes thereon for the years 
1932 to 1936, inclusive, and county taxes for the years 
1932 to 1935, inclusive, were delinquent and unpaid. De- 
fendant purchased the property at tax sale and was is- 
sued the county treasurer’s certificates of tax sale therefor 
on November 10, 19386. There was no redemption, and 
after service of published notice that defendant would ap- 
ply for a county treasurer’s tax deed to the property, it 
was executed and delivered to defendant on January 18, 
1939. 

Plaintiff’s action sought to have the treasurer’s deed ad-. 
judged void, permitting redemption. They claimed that 
the deed was void because of alleged defects in the pub- 
lished notice of tax sale and defendant’s published notices. 
to redeem, together with defendant’s failure to serve a 
notice to redeem upon a party alleged to have been in ac-. 
tual possession or occupancy of the property. The issues. 
were perfected by appropriate pleadings and the cause: 
proceeded to trial on July 11 and 25, 1945, respectively. At. 
the conclusion of plaintiffs’ evidence, defendant’s motion 
to dismiss was sustained and the action was dismissed at 
plaintiffs’ costs. They appealed to this court, assigning as 
error that the trial court’s judgment of dismissal was: 
contrary to law and not sustained by the evidence. We 
find that plaintiffs’ contentions cannot be sustained. 

In the situation thus presented decision depends en- 
tirely upon the application of well-established rules of law 
to undisputed facts. At the very outset, plaintiffs are: 
confronted with the applicability of that part of section 
77-1842, R. S. 1948, which provides in substance that deeds: 
made by the county treasurer shall be presumptive evi- 
dence in all courts, in all suits relating to the rights of 
purchasers of land thereby conveyed, that the notice of re-. 
demption had been served or due publication made as re- 
quired in sections 77-1831 to 77-1835 before the time for 
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redemption had expired, and that all things whatsoever 
required by law to make a good and valid sale and vest 
title in the purchaser were done. 

As a matter of course that presumption is not conclu- 
sive and may be rebutted but the burden is upon plaintiff 
when an attack is made upon the validity of such a deed, 
as in the case at bar, to show by competent evidence some 
jurisdictional defect voiding the deed. ' 

Bearing that in mind we have examined the record. It 
discloses that notice was duly published, as required by 
law, advertising the subject property for sale because of 
nonpayment of delinquent taxes for the respective years. 
One lot involved was described therein as: “VAN CAMPS 
ADD—Sub div of part si4 sel, sec 34 twp 15 r 138. Old 
18th st between blk 12 lot lot 1 Blk. 1.” It will be noted 
that the word “lot” in the description immediately fol- 
lowing the numeral ‘‘12” should have been and, which is 
the defect in the notice of tax sale of which plaintiffs com- 
plain. The certificate of tax sale, notice to redeem, and 
treasurer’s deed did not contain the alleged descriptive de- 
fect. There is another lot involved but the description of 
it was not claimed to be defective in any manner. 

Section 77-1803, R. S. 1948, provides: “In describing 
lands in such notice, and in all proceedings relative to as- 
sessing, advertising or selling the same for taxes, it shall be 
sufficient to designate the township, range, sections or part 
of section, and also the number of lots and blocks, by initial 
letters, abbreviations and figures.” 

Section 77-1854, R. S. 1943, provides in part: “Where 
the defect is in the description of property, such descrip- 
tion must be sufficiently definite to enable the county - 
treasurer or other officer, or any person interested, to de- 
termine what property is meant or intended by the de- 
scription, and in such case a defective or indefinite de- 
scription on the assessment or treasurer’s book, or in any 
notice or advertisement may be made definite by the treas- 
urer in the deed by which he may convey such property, 
if sold for taxes, by conveying by proper and definite de 


142 NEBRASKA REPORTS [VoL. 147 
Kuska v. Kubat 


scription the property so defectively or indefinitely de- 
scribed.” 

The latter section of the statute simply reflects the gen- 
eral applicable rule to the effect that a published notice 
of tax sale is proper and valid if the description of the 
property to be sold is sufficiently definite to enable inter- 
ested persons to determine what property is meant or in- 
tended by the description. 51 Am. Jur., Taxation, § 1035, 
p. 904. ¢ 

We conclude, therefore, that the description of the prop- 
erty in the published notice of tax sale was sufficiently 
certain to point out and identify the property involved and 
thereby afforded such notice to Frank Kuska as would pro- 
tect him in all his rights. The alleged discrepancy could 
not be held to vitiate the subsequent proceedings and plain- 
tiff’s contention in that regard is without merit. 

In conformity with the published notice, tax sale was 
held whereat defendant purchased the property and certi- 
ficates of tax sale, No. 149 and No. 150 respectively, were 
delivered to him by the county treasurer on November 10, 
1936. Thereafter, on September 21, 1938, defendant pre- 
pared and subsequently filed two affidavits, identical ex- 

. cept as to descriptions of the two lots involved. They each 

recited that he had so purchased the property for the re- 
spective delinquent taxes and had received county treas- 
urer’s certificates of tax sale therefor and that Frank 
Kuska, if married, _........... Kuska, his wife (first, real and 
true name unknown), and all other persons claiming any 
right, title, or interest in the property were nonresidents 
of the county and state, whose whereabouts and addresses 
were unknown and could not by diligent inquiry, extend- 
ing over a period of three years, be discovered for personal 
service of notice that defendant intended to apply for a 
county treasurer’s deed to the property. It is admitted 
that Frank Kuska was a nonresident of the state during 
his lifetime and that plaintiffs were at all times and now 
are nonresidents of the state. 

Subsequently in conformity with section 77-1834, R. S. 
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1943, defendant caused to be published two separate no- 
tices that he would apply for a treasurer’s deed. They were 
identical except as to descriptions of the two separate 
lots involved, and were each published in The Daily Rec- 
ord for three consecutive weeks beginning Septmber 22, 
1988, to and ending October 13, 1938, as provided by sec- 
tion 77-1835, R. S. 1948. Each notice was directly ad- 
dressed to Frank Kuska, if married, ............ Kuska, his 
wife (first, real and true name unknown), and to substan- 
tially all other persons, too numerous to mention, claiming 
any right, title, or interest in the property which was cor- 
rectly described. Thereafter, followed a statement of the 
years for which the property was taxed; the fact that de- 
fendant had purchased the property and received the 
county treasurer’s certificate of tax sale on November 10, 
1936, had paid the subsequent taxes assessed for the years. 
1936, 1937, and 1938, and that after the expiration of 
three months from the date of service of the notice, and 
on and after the 14th day of January, 1939, defendant: 
would apply for a treasurer’s tax deed. The notice also 
contained the following: “* * * that said Frank Kuska was 
the owner of record during all of the above years for 
which the property was assessed; * * * the said real estate 
having been taxed in the manner and form provided by 
law, * * *.” Other parts of the notice are not important 
here and will not be recited. 

In that connection section 77-1831, R. S. 1948, provides, 
insofar as it has application to plaintiffs’ contentions, that 
such purchaser ‘“* * * shall serve or cause to be served a 
notice stating when such purchaser purchased the land or 
lot, the description thereof, in whose name assessed, for 
what year taxed or specially assessed, and that after the 
expiration of three months from the date of service of such 
notice the deed will be applied for.” 

Plaintiffs argue that defendant’s published notices did 
not comply with the above statute because they failed to 
show in whose name the property was assessed or for what 
years it was taxed or specially assessed. As to the lat- 
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ter contention there can be no question. The notices stated 
unequivocally for what years the property was taxed or 
specially assessed, in conformity with the statutory re- 
quirement. 

With reference to the first contention, plaintiffs make 
no claim that the property was ever assessed in the name 
of any other person except Frank Kuska for each and every 
year involved to and including the time of the service 
of the notice. It is admitted that he was then living and 
not only the owner of record but in fact during all the 
years for which the property was assessed. 

Thomsen v. Dickey, 42 Neb. 314, 60 N. W. 558, relied 
upon by plaintiff, is not in point. The only question with 
which the court was concerned in that case was on whom 
the law required the notice to redeem to be served. The 
statute then existing (Comp. St. 1893, ch. 77, § 123, p. 
698) required that it be served “* * * on every person in 
actual possession or occupancy of such land or lot, and 
also the person in whose name the same was taxed or 
specially assessed, * * * .” (Italics supplied). Under the 
Constitution and statutes then in force, the court held the 
treasurer’s tax deed void for failure to serve the notice 
upon the person in whose name the property was then as- 
sessed. The reasoning was that although the word “owner” 
was not used in the statute, the notice was actually for the 
benefit of the owner of the real estate at the time of service 
thereof, thus affording him opportunity to prevent divest- 
iture of his title, and to give force thereto the law pre- 
sumed that one in whose name real estate stood assessed 
at any given time was the owner thereof. 

Howell v. Jordan, 94 Neb. 264, 143 N. W. 217, relied 
upon by plaintiffs, also involved the same statute and pre- 
sented the same question under somewhat different cir- 
cumstances but with like result. However, that question 
is not involved in the case at bar. As will be hereafter ob- 
served, the notices to redeem were served upon the proper 
person in the manner required by statute and we are in- 
terested only in the question of the statutory sufficiency 
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of the contents of the notice, that is, whether it disclosed 
in whose name the property was assessed. 

We eall attention to, the fact that at this time the con- 
stitutional provision requiring personal service of notice 
to redeem upon the occupants is the same but the applic- 
able statute, section 77-1832, R. S. 1948, has been changed 
since the foregoing opinions were written to provide that 
service of the notice “ * * * shall be made on every person 
in actual possession or occupancy of the land, upon the 
person in whose name the title to the land appears of record, 
and upon every encumbrancer of record in the office of the 
register of deeds of the county, * * * .” (Italics supplied). 
An examination of the various statutes relating to taxa- 
tion of real property reveals an intention that such prop- 
erty should be assessed in the name of the record title 
owner. Since Frank Kuska was admittedly the record 
title owner and the owner in fact at all times it is pre- 
sumed as a matter of law that he is the one in whose name 
the real estate stood assessed at any given time. Since 
the notice was served upon him in the manner provided 
by statute and recited that “ * * * Frank Kuska was the 
owner of record during all the above years for which the 
property was assessed; * * * the said real estate having 
been taxed in the manner and form provided by law, * * *,” 
we will turn to the question of its statutory sufficiency. 

It is the rule that all of the information required by sec- 
tion 77-1831, R. S. 1948, is jurisdictional and must be 
contained in the notice to redeem from tax sale but strict 
adherence to vocabulary form is not necessary to give the 
notice validity if the language used is not misleading and, 
in fact, imparts all of the information which the holder 
of the certificate of tax sale is required to disclose. 61 C. 
J., Taxation, § 1732, p. 1263. 

We conclude that plaintiffs’ contention that the notice 
did not show in whose name the property was assessed 
resolves itself into a mere matter of verbiage, and that 
the notice to redeem complied with the statutes strictly, 
if not literally. 
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In conclusion we will discuss plaintiffs’ contention that 
the treasurer’s deed was void because no notice to re- 
deem was personally served upon a party allegedly in ac- 
tual possession or occupancy of the property. The facts 
in that regard are that on July 6, 1987, an instrument 
called a ‘Ground Lease’ was executed by defendant and 
the General Outdoor Advertising Co., Inc., purporting to 
give it the right to erect, place, and maintain advertising 
signs on the property for one year, reserving to defendant 
the right to cancel the instrument in case of sale of the 
property. A like instrument was also executed on July 
14, 1988, also reserving to defendant the right of cancel- 
lation in event of building on the property. 

Plaintiffs concede in their brief, and it is a fact, that 
there is no evidence in the record showing that lessee was 
ever actually in posssession or occupancy of the property, 
either prior to or at the time of publication of the notices 
to redeem. Further, the record discloses affirmatively that 
it was customary for lessee to enter into such leases with- 
out actually taking possession of or occupying the prem- 
ises. 

Plaintiffs rely upon what they call a presumption of 
actual possession or occupancy by reason of mere exist- 
ence of the leases. There is good reason why that conten- 
tion cannot be sustained. The question is settled in this 
jurisdiction by Parsons v. Prudential Real Estate Co., 86 
Neb. 271, 125 N. W. 521. In that case service of notice to 
redeem was given to nonresidents only by publication, as in 
the case at bar. At that time there was a person in 
actual possession or occupancy of the property but he 
was a trespasser. No personal service of notice to redeem 
was had upon him. This court held that none was neces- 
sary. In construing the Constitution and applicable statute, 
it was held that “occupants” and “actual possession or oc- 
cupancy” were synonymous and meant actual, open, vis- 
ible possession or occupancy in fact, exactly that and noth- 
ing less, as distinguished from constructive possession. 
It was also held that the actual possession or occupancy 
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must be by one claiming an interest'in the property either 
in privity with or adversely to the owner as distinguished 
from a mere trespasser. See, also, 61 C. J., Taxation, § 
1729, p. 1261. 

By analogy the conclusion is inescapable that a party 
who might have lawfully claimed the right to actual pos- 
session or occupancy of lands but concededly never exer- 
cised the right, as in the case at bar, is not an occupant 
or in actual possession or occupancy thereof within the 
meaning of section 77-1832, R. S. 1948, and section 3, art. 
VIII, of the Constitution of Nebraska. Therefore, defend- 
ant was not required to personally serve notice to redeem 
upon the General Outdoor Advertising Co., Inc. in order 
to give validity to his treasurer’s deed. 

Having disposed of the case adversely to plaintiffs, their 
right to redeem and the manner of doing so need not be 
discussed since it could have been lawfully available to 
them only upon a finding that the treasurer’s deed was 
void. 

For the reasons heretofore stated, the judgment of the 
district court is affirmed. 


AFFIRMED, 


STATE EX REL. FRANCIS E. DRAPER ET AL., RELATORS AND 
APPELLANTS, V. HENRY FREESE ET AL., RESPONDENTS 
AND APPELLEES. 

22 N. W. 2d 556 
FILED APRIL 10, 1946. No. 32049. 

1. Highways. Where a public road has been established by proceed- 
ings under the statute and opened and traveled by the public for 
more than ten years, the public thereby acquires an easement 
therein, and the court will not examine the original proceedings 
for the laying out of the road and determine whether or not they 
were valid. 

If the public has acquired no right by prescription or 
dedication to a way across the land of an individual, the court 
may examine the proceedings by which it was attempted to lay 
out a highway across the same, to ascertain whether or not the 
county board had jurisdiction to act, and the lapse of time alone 
will not supply a jurisdictional defect in the proceedings. 
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3. Process: Notice. When an affidavit of posting is a permitted 
method of proof it is sufficient if it states the notices were posted 
in the manner required by the statute. If the statute requires 
the notices to be posted in public places it is not necessary to 
specify the place. 

4. Mandamus. Mandamus is a proper remedy to compel the per- 
formance of a statutory duty to open and work established 
roads. 

5. Highways. It is not essential that a public road be laid out upon 
the exact line prayed for in the petition, and slight variations 
in order to procure a more practicable route are permissible. 


APPEAL from the district court for Jefferson County: 
CLOYDE B. ELLIS, JUDGE. Reversed and remanded with di- 
rections. 
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Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
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WENKE, J. 

Francis E. Draper, Eleanor Hyland, and Mary Ryan, 
as relators, brought this action in the district court for 
Jefferson County against Henry Freese, Fred Deffer, and 
Samuel C. Hutchinson, the county commissioners of Jef- 
ferson County, as respondents. 

The purpose of the action is set forth in the prayer of 
the relator’s petition as follows: “ * * * that an alternative 
writ of mandamus be issued herein requiring that the 
respondents reopen and repair said public highway be- 
tween Section Twelve in Township One, Range Two and 
Section Seven, Township One, Range Three in Jefferson 
County, Nebraska, and running along the section line 
dividing said two sections; that they erect a suitable bridge 
across the channel of Rose Creek at the point where it in- 
tersects said section line; that they be required to keep 
and maintain said highway open and in proper repair for 
use and travel by the public, as required by law, * * * and 
for such other, further, and different relief as justice and 
equity may require.” 

From an order denying the writ and dismissing their 
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petition, after motion for new trial had been overruled, 
the relators appeal. 

In this opinion the parties will be referred to as the re- 
lators and respondents. 

In July 1875, a petition was filed with the county com- 
missioners of Jefferson County to establish a road located 
in said county described as follows: “ * * * commencing 
at A point on the Kansas line Eighty (80) Rods East of. 
Range Two (2) East Thence running North two Miles, 
thence West one quarter mile to the Township line, thence 
North along said Township line to a point where it crosses 
Rose Creek, thence down the right bank of said Rose Creek 
where it again intersects said Township line, thence North 
along said line to the NorthEast corner of Town one Range 
Two, East thence West along the Township line until it 
intersects Road 31.” 

Thereafter the board appointed a commissioner “ * * * 
to view, and, if in his opinion the public good requires, to 
locate the Road * * * .” On October 23, 1875, the com- 
missioner appointed filed his report that the public good 
required the road and proceeded to lay out, mark and plat 
the same and for that purpose employed a surveyor whose 
plat and field notes were included with the report. It ap- 
pears that when the road reached Rose Creek on the sec- 
tion line between section 12, township 1, range 2, and sec- 
tion 7, township 1, range 3, that because the creek mean- 
dered along the section line some deviation was made for 
the purpose of avoiding that condition and thereby facili- 
tated the crossing of this creek. No part of this road has 
ever been vacated. 

The relators are the owners of lands in section 7, town- 
ship 1, range 8, and section 12, township 1, range 2, which 
are traversed by Rose Creek from a southwesterly to north- 
easterly direction thereby leaving approximately 175 acres 
on the north and 140 acres on the south side thereof. They 
inherited this land from their grandfather, Edward Ryan, 
who became the owner thereof in 1902. 

This road, from the south section line of sections 7 and 
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12 to the north side of Rose Creek, where the road com- 
ing down from the north turns east toward Endicott, was 
never opened nor has any work ever been done thereon at 
public expense. However, in the beginning there was some 
travel by the public of a trail which crossed Rose Creek 
by means of a ford at a place some distance east of the 
section line. Later the same method of travel and crossing 
was at a point some distance west of the section line. 
This continued until about 1915 or 1916 when Edward Ryan 
constructed and maintained a substantial bridge across the 
creek at a point about 80 rods west of the section line. 
The public was permitted to use this bridge and made some 
use thereof by going through the owner’s gates and across 
his premises. This continued until 1941 when the bridge 
washed out and since that time there has been no travel 
along this route. 

The respondents seek to question the sufficiency of the 
proceedings establishing the road and the relators, under 
the facts herein established, seek to apply the following rule 
as announced in Lydick v. State, 61 Neb. 309,. 85 N. W. 
70: ‘Where a public road has been established by proceed- 
ings under the statute and opened and traveled by the 
public for more than ten years, the public thereby acquires 
an easement therein, and the court will not examine the 
original proceedings for the laying out of the road and 
determine whether or not they were valid.” 

We think the facts of this case bring it within the case 
of Peterson v. Fisher, 71 Neb. 238, 98 N. W. 660, wherein 
the court in discussing the facts said: “The evidence in this 
case shows that, while both east and west of the line be- 
tween sections 11 and 14 the road was freely traveled by 
the public, yet it further shows that the main line of travel 
was turned aside on the east line of these sections, was di- 
verted to the north, thence westward across section 11, 
thence southward after having passed over said section 
to a continuation of the original line running east and 
west. The plaintiff testifies that he had a gate at the east 
line of said section, and that a few persons came through 
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the gate, passed along between the sections, thence south- 
ward to his house, but there is no evidence that any public 
work was ever done upon, or that the public in general 
ever traveled on, the line between sections 11 and 14, and 
there is no evidence of travel between these sections for as 
long a period as 10 years. This being the case, no pre- 
scriptive right was acquired by the public as against the 
owners of the land in said sections, and, since the plain- 
tiff in this case never recognized any right of the public 
to pass over his premises, it is apparent that, unless the 
original proceedings were valid, no public highway exists 
over the land of the plaintiff at the place in dispute. Gehris 
v. Fuhrman, 68 Neb. 325; Engle v. Hunt, 50 Neb. 358; Hill 
v. McGinnis, 64 Neb. 187.” Therein we held: “If the pub- 
lic has acquired no right by prescription or dedication to 
a way across the land of an individual, the court may 
examine the proceedings by which it was attempted to lay 
out a highway across the same, to ascertain whether or not 
the county board had jurisdiction to act, and the lapse of 
time alone will not supply a sumsciehonal defect in the 
proceedings.” 

The respondents contend that under our decision in Ros- 
enbery v. Tibke, 88 Neb. 51, 128 N. W. 647, the affidavit 
as to where the notices were posted does not show a com- 
pliance with the statutory requirement. The pertinent, 
part of the statute is as follows: “ * * * by posting a notice 
on the court house door, and at three other public places 
in the vicinity of the road sought to be located, * * *.” 
§ 19, ch. 47, R. S. 1866. 

In Rosenbery v. Tibke, supra, the affidavit as to where 
the notices were posted is as follows: “One on the front 
door of the court house and three in the vicinity of the 
proposed road.” The opinion goes on to state: ‘Where? 
On a back fence, where no one would ever see them? Were 
they all posted side by side or in three different places? 
The statute required that they be posted in three ‘public 
places’ in the vicinity of the road sought to be located.” 

Here the affidavit with reference to where the notices 
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were published is as follows: “ * * * did, * * * post notices, 
* * * on the door of the Court House in Fairbury * * *, and 
at three other public places in the vicinity of the Road 
* * * 9? Answering the question asked in Rosenbery v. 
Tibke, supra, ‘“Where?” the affidavit shows they were 
posted in three other public places in the vicinity of the 
road. Not in private places nor in one place but in public 
places, and, besides the one on the courthouse door, they 
were posted at three other public places in the vicinity of 
the road. 

As stated in 46 C. J., Notice, § 75, p. 560: “When an 
affidavit of posting is a permitted method of proof, the 
affidavit of the officer authorized to post the notice may be 
sufficient, but the affidavit must state the facts required 
by statute to be contained therein. When a statute re- 
quires an affidavit to show that the notice was posted in a 
public place, it is not necessary to specify the place, if the 
affidavit states that the notice was posted and that the © 
place was conspicuous.” As stated in McDonald v. Road 
District, 292 Ill. 386, 127 N. E. 29: “An examination of the 
record as to both the preliminary and the final hearings 
discloses concerning the notices given, that the same were 
posted more than ten days previous to the date of the 
meeting, in the following manner: ‘By posting notices 
in three of the most public places in said road district 
in the vicinity of the road proposed in the petition, the said 
notices so posted having been in the exact words and figures 
described.’ The record also sets out the form of notice, 
which notice complies with the law in every particular. 
The posting of these notices is a positive requirement of 
the statute and must be complied with, and the question 
is whether or not there is in the record sufficient evidence 
of compliance. Both the final and preliminary orders filed 
with the clerk of the road district particularly specify that 
notices were posted in three of the most public places in 
the district in the vicinity of the road proposed in the 
petition, and a copy of the notice is made part of that rec- 
ord. It was held in Shinkle v. Magill, supra, where this 
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question arose on a similar record, that the statement in. 
the record that the notices were posted in three of the most. 
public places of the district constituted sufficient proof of 
that fact. The same rule is laid down in Frizell v. Rogers, 
82 Ill. 109. We are of the opinion that the record is sufficient. 
on the question of notice, and the contention of the plaintiff 
in error can not prevail.” 

We find that the affidavit as to where the notices were 
posted shows a compliance with the statutory require- 
ments. An examination of the entire proceedings shows a 
full compliance with the statutory requirement and that 
the road .was established as shown by the report of the 
commissioner. 

Under the provisions of section 8, Laws 1867, p. 45, the 
road established became an open road and the statute pro- 
vides as follows: “ * * * the Road Supervisor shall pro- 
ceed to remove all obstructions from the same within six 
months from the passage of this act; and all roads here- 
after located, shall, after the expiration of six months, be 
deemed and held to be open roads, and the Supervisor 
shall, or any other persons may, proceed to remove ob- 
structions from the same; * * *.” In 1879, the Legisla- 
ture provided by section 29, Laws 1879, ch. 47, p. 125: 
“After the road has been finally established, the plat and 
field notes must be recorded by the county clerk, and the 
road overseers of the district through which such road 
passes shall be directed by the clerk to have the same 
opened and worked; * * *.” Our present statute provides 
that when roads have been established “The clerk must di- 
rect the road overseers to have the same opened and 
worked; * * * .” § 39-116, R. S. 1943. And under 
section 39-108, R. S. 1943, the commissioners are directed 
to see that the laws in relation thereto are carried out. 

With reference to the statutory duty to maintain and 
keep in repair highways and bridges, we have said in State 
ex rel. Enerson v. County Commissioners, 102 Neb. 199, 
166 N. W. 554: “Relator is seeking to coerce performance 
of the board’s statutory duty to keep the highway, includ- 
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ing the bridge, in a proper condition for travel. * * * The 
duty of a county board to repair or restore a bridge which 
is part of a public highway in general use may be enforced 
by mandamus. Dutton v. State, 42 Neb. 804; Iske v. State, 
72 Neb. 278; State v. Board of Commissioners, 80 Ind. 478. 
In another form the rule is: ‘Mandamus is generally recog- 
nized as a proper remedy to compel public officers to per- 
form their duty to take care of and keep in repair public 
highways and bridges and the like, whenever the necessity 
for its exercise is so apparent and obvious that the refusal 
to act is the result of a determination not to discharge a 
plain duty.’ 18R.C.L., p. 241, § 165.” 

While we find no decisions of our court on the question 
of the duty to open and work a road once it has been estab- 
lished, we think there is no difference between that and 
the statutory duty to maintain. 

As stated in 38 C. J.. Mandamus, § 371, p. 751: “Where 
a highway has been legally established, mandamus will lie 
to compel the proper authorities to open it.” Also, in 34 
Am, Jur., Mandamus, § 192, p. 965: “But where a high- 
way or street has been duly and legally laid out by high- 
way officials, the ministerial duty imposed upon them of 
opening it may be enforced by mandamus.” , 

“The duty of the overseer to open, clear out and make 
the road, is imposed, not by an order of the township com- 
mittee, but by an act of the Legislature.” ‘““A mandamus will 
be granted against an overseer of the highway to compel 
him to open, clear out and make a certain road within the 
limit and division assigned to him by the township com- 
mittee.” State v. Holliday, 3 Halst. 205, 8 N. J. Law 252. 

“It was held by this court, in the case of The State v. 
Holliday, 3 Halst. 205, after full argument and consider- 
ation, that a mandamus may properly be issued to an over- 
seer of roads, commanding him to work and open a new 
road; * * *.” State v. Elkinton, 30 N. J. Law 335. 

“Tf the common council neglect to proceed and open the 
street, the court may grant a mandamus to compel them 
to proceed, when applied to by any person interested in the 
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proposed improvement.” People ex rel. Green v. Common 
Council of Syracuse, 20 How. Pr. (N. Y.) 491. 

“The demurrer to the writ confesses that this duty has 
not been performed by appellant. Mandamus is the ap- 
propriate remedy to compel the performance of the stat- 
utory duties of township trustees with respect to the open- 
ing of established highways, and the allegations of the 
alternative writ of mandate in this case, taken as true, 
are sufficient to require the performance of the duties en- 
joined upon appellant as trustee, by the provisions of the 
statute above quoted, * * *.”’ Welch v. State ex rel. Beau- 
champ, 164 Ind. 104, 72 N. E. 10438. 

See, also, Sheaff v. The People ex rel. Colwell, 87 Ill. 189, 
29 Am. R. 49; Richards v. County Commissioners, 120 Mass. 
401; In the Matter of the Mandamus to the Commissioners 
of Dauphin County, 1 Pearson (Pa.) 144; Hall v. The 
People ex rel. Rogers, 57 Ill. 307; Romsdahl v. Town of 
Long Lake, 175 Minn. 34, 220 N. W. 166; State ex rel. 
Cornelius v. McClanahan, 221 Mo. App. 399, 278 S. W. 
88. 

The evidence shows that Rose Creek meanders down the 
section line and that it would be extremely difficult and 
very expensive to cross it on the section line. However, 
the commissioner’s report together with the plat and field 
notes show a deviation from the section line apparently 
to avoid that very condition. As we have said in Rich- 
ardson v. Frontier County, 94 Neb. 27, 142 N. W. 528: “It 
is not essential that a public road be laid out upon the 
exact line prayed for in the petition, and slight variations 
in order to procure a more practicable route are permis- 
sible.” 

For the reasons stated the writ should have been granted 
and the respondents directed to see that the proper parties 
proceed to open and work the road to make it usable by the 
public. 

REVERSED WITH DIRECTIONS. 
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VICTOR H. HALLIGAN, TRUSTEE OF THE ESTATE OF JOHN 
HALLIGAN, DECEASED, ET AL., APPELLEES, v. ALF ELANDER 
ET AL., APPELLEES, IMPLEADED WITH THE CENTRAL 
NEBRASKA PUBLIC POWER & IRRIGATION 
DISTRICT, INC., APPELLANT. 

VicToR H. HALLIGAN, TRUSTEE OF THE ESTATE OF JOHN 
J. HALLIGAN, DECEASED, ET AL., APPELLEES, Vv. ALF ELANDER 
ET AL., APPELLEES, IMPLEADED WITH PLATTE VALLEY 
PUBLIC POWER AND IRRIGATION DISTRICT, A PUBLIC 
CORPORATION, INTERVENING DEFENDANT, APPELLANT. 

22 N. W. 2d 647 
FILED APRIL 19, 1946. Nos. 31961, 31965. 


1. Waters: DRAINS. It is the duty of those who build structures 
across natural drainways to provide for the natural passage 
through such obstructions of all waters which may be reason- 
ably anticipated to drain there, and this is a continuing duty. 

2. Waters. A natural stream may be used under certain conditions 
to conduct irrigation water, but where the water so conducted 
contributes to an overflow which causes damage, liability there- 
for attaches to such use. 

8. Equity. A valid agreement or arrangement between two parties 
will not be enforced in equity to the irreparable damage of a 
third party over objection of such third party. 


APPEAL to the district court for Lincoln County: J. LEON- 
ARD TEWELL, JUDGE. Reversed and dismissed. 

No. 31961: Beatty & Clarke, P. E. Boslaugh, and R. O. 
Canaday, for appellant. 

Beeler, Crosby & Baskins, Beghtol & Rankin, E. H. 
Evans, and Victor H. Halligan, for appellees. 

No. 31965: Beeler, Crosby & Baskins, for appellant. 

Beatty & Clarke, Beghtol & Rankin, R. O. Canaday, E. H. 
Evans, P. E. Boslaugh, and Victor H. Halligan, for appellees. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, and CHAPPELL, JJ. 

PAINE, J. 

The plaintiff brought an action in equity, which he 
claimed was for the purpose of adjudicating the height of 
the water table to be maintained in an area in seepage 
condition, and for an injunction to enjoin the Central Ne- 
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braska Public Power and Irrigation District from main- 
taining a higher water table than existed prior to the time 
of the construction of its project. 

The defendants were the Central Nebraska Public Power 
and Irrigation District, a corporation, hereinafter called 
‘the defendant district, and a number of owners of the land 
lying between two tracts of land owned by plaintiff. The 
Platte Valley Public Power and Irrigation District, a cor- 
poration, hereinafter called the intervener district, inter- 
-vened in the action. 

At the close of the trial, the court dismissed the claims 
of the landowner defendants and found generally for the 
‘plaintiff, and, by way of a mandatory injunction, required 
‘the two districts to deepen to gravel and to extend and 
reconstruct certain old drainage ditches, to construct 
new drainage ditches, by eminent domain if necessary, and 
‘to regulate and maintain a fixed flow of water in a natural 
‘watercourse across certain lands. 

From this decree, appeals have been taken by the two dis- - 
tricts, and cross-appeals have been filed by two of the de- 
fendant landowners. 

It should be stated that the principal issues involve four 
‘sections of land lying in a row, east and west. The plain- 
tiff owns section 15 at the west end, with the tailrace of 
‘the intervener district about half a mile to the west of 
this section 15. Section 14, east of section 15, is owned by 
Pizer and Bergman, whose defaults were entered, and they 
-are not interested in this litigation. Section 13, lying east 
‘of section 14, also in range 30, is ‘owned by the defendant 
landowners, Talbot owning the west half, Rice owning the 
west half of the east half, and Elander owning the east 
half of the east half of section 13. Section 18 in range 29 
lies east of section 13, and its southwest quarter is owned 
‘by White, while the east half and the northwest quarter of 
section 18 is owned by the plaintiff, who also owns land 
south of the South Platte River in section 7, immediately 
north of section 18. Down the east line of sections 7 and 
18 runs the main canal of defendant district. 
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Much of the evidence of lay witnesses and engineers is 
in regard to a watercourse known as Fremont Slough, 
which rises in western Lincoln County and flows into the 
Platte River east of the plaintiff’s land. It is a natural 
waterway, and runs eastward through sections 15, 14, 13, 
and 18, near the center. The defendant district conveys the 
water of Fremont Slough under its canal east of section 18 
through two large tubes, operating on the siphon principle, 
and on to the east into the Platte River. The defendant 
district has straightened out Fremont Slough acrogs sec- 
tion 18, and has excavated it to use as a drainage ditch to 
carry off excessive seepage, and increased the normal flow 
of Fremont Slough. It formerly went dry for a very short 
time in some years, but carried off all the drainage of these 
four sections for the balance of the year, and therefore 
it largely determined the height of the water table in these 
sections. 

The defendant district has a large reservoir for storing 
water in Keith County, and a diversion dam in the Platte 
River directly north of the east line of sections 7 and 18 
of plaintiff’s land, for the purpose of diverting water into 
its canal and conveying said water to a generating power 
plant, and for irrigating large tracts of land in counties 
east of the land of plaintiff. Said canal carries a large 
amount of water, the surface of which is in places six feet 
above the level of plaintiff’s land directly west thereof, and 
the water has seeped from said canal under plaintiff’s land 
in sections 7 and 18 to such an extent that it has created 
ponds and waterholes on this land and raised the water 
table under this tract of plaintiff’s land five to eight feet. 

The intervener district is also a public corporation or- 
ganized under the provisions of Senate File No. 310, Laws 
1938, ch. 86, p. 337. This law is now found beginning at 
section 70-601, R. S. 1943. This district has constructed, 
operates, and maintains an extensive power and irrigation 
system by diverting waters from the North Platte River, 
conveying such waters by a canal and reservoir system to 
a regulating reservoir. Such waters are used for the de- 
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velopment of electric power, and are returned from the 
powerhouse through a tailrace to the South Platte River. 
Such tailrace runs to the north in the section west of plain- 
tiff’s section 15, and from its operation certain waters 
therefrom have seeped under said section 15. 

In an honest attempt to drain out said seepage, the 
intervener district began the construction of a ditch at the 
-east line of section 14 and ran it west over sections 14 and 
. 15, with additional branch ditches therefrom. The ditch 
‘thus constructed followed generally the course of Fremont 
slough, but straightened out all bends therein, and greatly 
increased the flow and capacity of said Fremont Slough. 

This statement of the facts shows that Fremont Slough 
has been transformed into a straight, deep drainage ditch 
to carry off seepage across sections 15, 14, and 18, but that 
no such work has been done across section 13, which is 
owned by defendants Talbot, Rice, and Elander, who live 
‘on their farms and have claimed all of their riparian rights 
to the natural waterway, Fremont Slough, and make valid 
‘objections to its character being changed entirely into a 
‘swift drainage ditch, dug deep to gravel, and which would 
entirely change, if not destroy its use in connection with 
their farming operations. 

There is evidence in the record tending to show that the 
‘seepage in plaintiff’s section 15 was caused alone from the 
construction work of the intervener district, while the 
seepage condition in plaintiff’s sections 7 and 18, some three 
miles to the east of section 15, might have been due to con- 
struction work of both the districts. 

These two districts each use a portion of Fremont 
Slough, but they differ sharply on how it should be main- 
‘tained, and also on the amount of water which should be 
allowed to flow therein, and the defendant landowners in 
section 13 have resisted efforts to change the character of 
Fremont Slough across that section as desired by either of 
the districts. 

We have held that, when structures are built across or 
into natural drainways, as Fremont Slough is shown to be 
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in the case at bar, “It is the duty of those who build 
structures across natural drainways to provide for the 
natura] passage through such obstructions of all waters 
which may be reasonably anticipated to drain there, and 
this is a continuing duty.” Webb. v. Platte Valley Public 
Power and Irrigation District, 146 Neb. 61, 18 N. W. 2d 563. 

“A natural stream may be used under certain conditions 
to conduct irrigation water, but where the water so con- 
ducted contributes to an overflow which causes damage, . 
liability therefor attaches to such use.” Hagadone v. 
Dawson County Irrigaton Co., 186 Neb. 258, 285 N. W. 
600. 

It is shown in the bill of exceptions that both of the dis- 
tricts fully recognized that the Nebraska law provides 
that “Any such district shall be liable for all breaks, over- 
flow and seepage damage. Damages from seepage shall be 
recoverable when and if it accrues.” § 70-671, R. S. 1948. 

Many conferences were held between the plaintiff and 
officers, engineers, or agents of each district. The plain- 
tiff desired to relieve his land permanently from the danger 
of seepage rather than to bring many actions at law for 
seepage damage. To that end he invited and urged the 
representatives of these two districts to go upon any of 
his lands and drain the same. The districts promptly 
acted, and constructed over four miles of ditches on his 
land, for which plaintiff did not ask nor receive any com- 
pensation, either for right-of-way or by way of damages. 

We find in the record no forma] contracts or agreements, 
signed up between the parties, about where or how such 
drainage ditches should be constructed, but gentlemen’s 
agreements were made, orally and very informally, some 
in offices in town, and others out on the land on inspection 
trips, and perhaps some by correspondence, and such un- 
derstandings were carried out in attempts to control seep- 
age on plaintiff’s lands. 

Substantially, plaintiff says that if it be found that there 
was no enforcible contract, still these two districts, hav- 
ing freely constructed drainage ditches as desired by the 
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plaintiff, are now estopped to deny the obligation they have 

. assumed to properly drain his lands. In support of this 
claim, it is said: “The doctrine of estoppel requires of a 
party consistency of conduct, when inconsistency would 
work substantial injury to the other party.” 31C. J.S., 
Estoppel, § 108, p. 342. 

The plaintiff cites in his brief: “In the broad sense of 
the term, ‘estoppel’ is a bar which precludes a person 
from denying the truth of a fact which has in contempla- 
tion of law become settled by the acts and proceedings of 
judicial or legislative officers, or by the act of the party 
himself, either by conventiona] writing or by representa- 
tions, express or implied, in pais.” 31 C. J. S., Estoppel § 1, 
p. 191. : 

Assuming, but not deciding, that as between the parties 
thereto the acts and conduct of the defendant district and 
the intervener district estop them from denying to plain- | 
tiff the relief sought against them, still performance can- 
not properly be decreed in this action, for the reason that 
to do so would, under the evidence, work irreparable dam- 
age to and upon the lands of the defendant landowners, 
who were in nowise parties to the acts and doings of the 
two districts by which plaintiff contends the districts were 
bound. In other words, a valid agreement or arrange- 
ment between parties will not be enforced in equity to 
the irreparable damage of a third party over objection of 
such third party. 

“Where the contract would be hard, unjust, and op- 
pressive to innocent third persons, who have an interest in 
the subject-matter, equity will not enforce the contract; 
* * *’ 5 Pomeroy, Equity Jur. (2d ed.), § 2216, p. 4955. 
See, also, 30 C. J. S., Equity, § 106, p. 510; 19 Am. Jur., 
Equity, § 456, p. 316. 

The record in this case fairly discloses that there would 
be irreparable damage to the lands of the defendant land- 
owners if performance were to be allowed under the prayer 
of plaintiff’s petition and the decree of the district court. 

Eugene Meeker, of Denver, testified for these defendant 
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landowners, and said that in the gravel bed which under- 
lies this South Platte Valley there is a subsurface 
stream of water which flows along with the surface stream, 
but its flow is much slower, perhaps only a few inches a 
day in loess and clay soils, but very much faster through 
the gravel. Mr. Meeker also testified that lowering Fre- 
mont Slough to gravel would take away the benefits of all 
subirrigation to these landowners, for Fremont Slough 
operates both as a drain and as a replenishment of water 
for subirrigation. 

The evidence discloses that the cross-appellants are 
farming, living upon their land, and have riparian rights 
as to the water of Fremont Slough, having hay ground 
which adjoins Fremont Slough, from which they have 
always cut grass; that their lands have been unjustly af- 
fected by the drainage ditch deepening and straightening 
Fremont Slough and which changes the natural sluggish 
course of this natural stream to a rapid current down a 
man-made ditch; and that if the ditch is to be dug clear 
to gravel, as directed by the court’s decree, it will damage 
their lands still more. 

The testimony shows that these lands are enriched and 
dependent for a large part of their production and fertil- 
ity upon the water which formerly ran in Fremont Slough. 
One witness testified that Fremont Slough was dry only 
one year, 1935, and another witness testified that in 1934 
it did go dry for about two weeks. It is charged by these 
cross-appellants that if plaintiff had not elected to put his 
lands in section 18 to a different use he would have no 
serious problems confronting him with reference to this 
water. In short, if he was content to use his lands for wet 
hay, as formerly, then a higher water table would be bene- 
ficial and necessary to him, but if he desires now to use 
them for cultivation for crops this will require the deeper 
drainage as now desired by him. 

The evidence discloses that from the time the U. S. Gov- 
ernment weather station was established at North Platte, 
a period of 69 years, there has been an 18.9 average rain- 
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fall. Between 1930 and 1940 there was a drouth period of 
approximately ten years. Then there was at least four 
years of excessive and abnormal rainfall, which would 
greatly raise the underground water level. In addition, 
the water level in all the lands in controversy is greatly 
affected by the one great gravel bed which underlies the 
South Platte Valley clear out into Colorado, and the water 
filling this gravel bed is affected by snowfall and rainfall 
in territory far to the west of plaintiff’s lands. 

The evidence of the cross-appellants shows that the con- 
struction already done by the district has damaged their 
farms in a very serious manner, and that if the decree 
should be carried out as written it will greatly injure their 
lands by changing the water level, which formerly was 
governed by Fremont Slough, and if it is lowered clear to 
gravel it will have disastrous effects to their farming oper- 
ations hereafter. 

We find that the petition, as well as the amended and 
supplemental petition of the plaintiff, should be dismissed; 
that the petition of the intervener district should likewise 
be dismissed, and that the cross-petitions of the defendant 
landowners should be dismissed. 

It is hereby ordered that the trial court enter a decree in 
accordance with this opinion, and that the decree and judg- 
ment as originally entered by the lower court be reversed 
and set aside and the cause dismissed. 

REVERSED AND DISMISSED. 

WENEE, J., participating on briefs. 


RAY EVANS, APPELLEE, V. CITY OF LINCOLN, APPELLANT. 
22 N. W. 2d 565 
FILED APRIL 19, 1946. No. 31959. 
1. Pensions. The Firemen’s Pension Act (§§ 2439 to 2442, inclu- 
sive, Comp. St. 1922), provided for the payment of a pension to 
a fireman who had become permanently and totally disabled from 
accident or other cause while in line of duty. 
A fireman is permanently and totally disabled under 
the Firemen’s Pension Act when the disability from which he 
suffers renders him permanently unable to obtain, hold, or do 
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any substantial amount of remunerative work, either in his pre- 
vious occupation or in any other established and recognized field 
of employment for which he is fitted. 

Total disability contemplates the loss of earning power 
and in measuring such loss consideration will be given to the 
ability to earn wages, eligibility to procure employment gener- 
ally, ability to hold a job obtained, and the capacity to perform 
the tasks of the work in which a person is engaged. 

The provision of the Firemen’s Pension Act that one 
who is permanently and totally disabled in line of duty is en- 
titled to its benefits, does not mean that a fireman must suffer 
accident or some violent injury in order to recover. It includes 
disability from any cause which a fireman may suffer in line of 
duty and includes sickness or disease contracted in line of duty 
and the results of overexertion, strain, inhalation of smoke, and 
extreme heat brought about in line of duty. 

The fact that a fireman may have had some health af- 
flictions or body ailments before he became totally and perman- 
ently disabled will not necessarily defeat a recovery where it 
appears that such disability resulted from a cause arising in 
line of duty which combined with such preexisting conditions to 
produce the disability, and this is so even if such cause would 
not have produced serious physical disability if such disabled 
fireman had previously been in good health. 

. Evidence examined and held sufficient to sustain the 
verdict of the jury that plaintiff was permanently and totally 
disabled within the meaning of the Firemen’s Pension Act. 


APPEAL to the district court for Lancaster County: JoHN 
L. PoLkK, JUDGE. Affirmed. 

Max Kier and A. A. Whitworth, for appellant. 

Baylor, Bloss & Evnen and Davis, Stubbs & Healey, for 

. appellee. 

Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ. 

CARTER, J. 

This is an action by the plaintiff, Ray Evans, to recover 
benefits from the city of Lincoln under the Fireman’s Pen- 
sion Act in effect prior to 1943 (§§ 2439 to 2442, inclusive, 
Comp. St. 1922). The jury returned a verdict for $3,085.02 
and judgment was entered thereon. The city appeais. 

The record shows that plaintiff was employed as a fire- 
man for the city of Lincoln from May 1, 1922, until July 
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9, 1941. On the latter date, while serving as such fire- 
man, he was called to attend a fire in the Burlington rail- 
road shops in Havelock, a suburb of the city of Lincoln. 
Plaintiff rode to the fire on a combination pump and ladder 
truck and proceeded to assist in connecting up the water 
lines and getting water to the fire. For an hour or more 
he worked in the smoke and heat of the burning building 
in an attempt to reach the fire. The building was a wood- 
drying kiln which was heavily insulated to hold heat in 
the drying out of green lumber. The evidence is that the 
temperature in the kiln during the processing period was 
from 180 to 200 degrees. The only openings in the build- 
ing were large doors at each end. The smoke was ex- 
tremely dense, which required the firemen to work close 
to the floor for very short periods of time. After working 
in the building for an hour or so, plaintiff was directed 
to work on the roof of an adjoining building. He and 
others climbed a ladder to the adjoining roof, pulling the 
charged water line up after them. The evidence is that, as 
they proceeded along the roof dragging the hose after 
them, a hose connection caught on the eave of the roof. 
When it came loose, plaintiff fell on his chest and knees, 
bruising his knees on the firemen’s axes, ceiling hooks, and 
crowbars that were scattered about on the roof. The evi- 
dence is that he was helpless at that time; that he had the 
wind knocked out of him and that he was weak, worn, and 
exhausted. After resting ten or fifteen minutes he tried 
to assist with the work, but he was so weak and nauseated 
that he could do very little. He did assist in rolling up two 
or three sections of hose when the fire was extinguished. 
He rode back to the fire station on the rear platform of the 
truck, holding on to the hand bars for support. On arrival 
at the fire station he was so dizzy and nauseated that he 
was assisted from the truck and placed in bed. Plaintiff’s 
personal physician was called and he was immediately 
taken to a hospital where he remained for five or six days. 
The evidence shows that after his return home he suffered 
from dizziness, short breath, and chest pains whenever he 
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attempted to work or became excited. He never returned. 
to his position as a fireman. In 1942, he moved to Seymour, 
Iowa. In the spring of 1943, he moved to a 120-acre farm 
near that point, which he owned. The record discloses that 
he was able to do some supervisory work in connection with 
the operation of the farm, that he on occasion could drive a 
tractor for short periods of time, that he sometimes was 
able with difficulty to milk a cow, that he could ride a horse 
and drive an automobile. The evidence is clear that he 
could do no work requiring physical exertion and that he 
employed help to do practically all the farm work. There 
is evidence that he could not do the work of a fireman or of 
a farm hand. ; 

There is evidence in the record establishing that plain- 
tiff had a slight limp prior to July 9, 1941, and that he had 
a limitation of motion in his right knee. Plaintiff’s evi- 
dence is that he injured his right knee when struck by a 
hose nozzle during a drill in 1932. He had passed medical 
examinations on several occasions before July 9, 1941, test- 
ing his fitness as a fireman. He says that his leg never in- 
terfered with his work prior to July 9, 1941. This fact is 
corroborated by several other firemen who worked with him 
during that time. After July 9, 1941, the knee condition 
became progressively worse. At the time of the trial he 
could get around only with the assistance of a crutch or 
cane. 

The plaintiff’s personal physician and a physician who 
qualified as a heart expert state that plaintiff is suffering 
from a coronary occlusion which occurred on July 9, 1941, 
and that he is now totally and permanently disabled. They 
testify to the symptoms evidenced at the fire on July 9, 
1941, and the subsequent condition of the plaintiff as pro- 
viding adequate proof of their statements. They also tes- 
tify to the arthritic condition of the right knee and conclude 
that it was a traumatic arthritis and that the aggravation 
resulting from his fall on July 9, 1941, was the cause of 
the present condition of his right knee. The medical ex- 
perts called by the city testify that plaintiff is suffering 
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from degenerative arthritis; that he has such an arthritic 
condition in both knees and in the lower back. They state 
that his disability is the result of this degenerative ar- 
thritis and not the result of any accident at the fire. They 
testify further that they find no evidence of a coronary oc- 
clusion of any kind. The shortness of breath, weakness, 
and chest pains are explained as resulting from nerve in- 
terference adduced by the arthritic condition of the spine. 
The experts were capably examined and cross-examined. 
Their opinions, based on the facts produced and their learn- 
ing and experience, were presented to the jury. It was 
clearly a question for the jury to decide. 

The contention is advanced that plaintiff is not totally 
and permanently disabled within the meaning of the Fire- 
men’s Pension Act. In this respect, total and permanent 
disability does not mean a state of utter helplessness. Gen- 
erally speaking, a fireman is totally and permanently dis- 
abled under this statute when the disability from which he 
suffers renders him permanently unable to obtain, hold, or 
do any substantial amount of remunerative work, either 
in his previous occupation, or in any established and rec- 
ognized field of employment for which he is fitted. Total 
disability contemplates the loss of earning power. In 
measuring the loss of earning power the following elements 
are to be considered: Ability to earn wages, eligibility to 
procure employment generally, ability to hold a job ob- 
tained, and capacity to perform the tasks of the work in 
which a person is engaged. The trial court instructed sub- 
stantially in this language. The evidence shows that plain- 
tiff was fitted to perform the work of a fireman and of a 
farmer. We think the evidence is sufficient to sustain the 
finding of the jury that plaintiff was totally and perman- 
ently disabled from performing the work of either. 

Defendant contends that the trial] court erred in its def- 
inition of the words “in line of duty’ contained in the stat- 
ute. The pertinent part of the instruction was as follows: 
“The disability contemplated by such (pension) act does 
“not mean a fireman must suffer an accident or some violent 
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injury, but includes disability from any cause which a fire- 
man may Suffer in the line of duty, and includes sickness or 
disease contracted in the line of duty, results of over-exer- 
tion, strain, inhalation of smoke, and results of extreme 
heat, which result in his permanent and total disability. 
The act also contemplates any blow to the body which sets 
in motion steps resulting in permanent and total disabil- 
ity.” In another instruction the trial court instructed that 
“in order to establish that disability arose from a cause, 
while in line of duty, it is sufficient for the plaintiff to es- 
tablish that an injury, strain, over-exertion, heat or in- 
halation of smoke, combined with a pre-existing condition 
within the plaintiff, so as to aggravate his pre-existing con- 
dition and thereby produce the disability claimed.” 

The applicable portion of the statute is: “In case any 
fireman * * * shall become permanently and totally disabled 
from accident or other cause, while in the line of his duty, 
such fireman shall forthwith be placed upon the roll of 
pensioned fireman, * * * .” § 2441, Comp. St. 1922. Ag 
we recently said in Mook v. City of Lincoln, 146 Neb. 779, 
21 N. W. 2d 743: “The alternatives are clear. The pension 
is to be paid if death occurs while in the line of duty. Like- 
wise, if death is caused by or is the result of injuries re- 
ceived while in the line of duty, then the pension is to be 
paid.” The rule is the same in the case of permanent and 
total disability as in a death case. The words “‘in line of 
duty” mean “in the discharge of duty.” Allen v. Burling- 
ton, C. R. & N. Ry. Co., 57 Iowa 623, 11 N. W. 614. That 
the evidence is sufficient to sustain a verdict that plaintiff 
became permanently and totally disabled in line of duty is 
amply supported by the case of Elliott v. City of Omaha, 
109 Neb. 478, 191 N. W. 653. See, also, Wessel v. City of 
Lincoln, 145 Neb. 357, 16 N. W. 2d 476. 

We think the instructions of the court correctly and 
fairly presented the case to the jury. The evidence when 
supplemented by the expert medical testimony was such 
that the jury could properly find that plaintiff was totally 
and permanently disabled and that he became disabled in 
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of duty within the meaning of the Firemen’s Pension 


AFFIRMED. 


PAINE, J., participating on briefs. 


COUNTY OF LINCOLN, APPELLEE, V. PROVIDENT LOAN AND 


INVESTMENT COMPANY ET AL., APPELLEES, JESS M. 

BURNETT ET AL., APPELLANTS. 

22 N. W. 2d 609 
FILED APRIL 19, 1946. No. 32037. 

Taxation. Owners and others interested in realty, sold under de- 
cree foreclosing valid tax-sale certificate, where foreclosure was 
commenced more than two years subsequent to issuance of tax- 
sale certificate, are barred from the right of redemption on con- 
firmation of such judicial sale. 
Personal notice required in sale of land for ives, as 
provided in section 3, art. VIII, of the Constitution, applies in 
all cases where a tax deed is sought, but is not required in sales 
under tax foreclosures under section 77-2041, Comp. St. 1929. 
: TRusts, A county purchasing and foreclosing a tax-sale 
certificate on real estate does so as trustee of an express trust for 
the use and benefit of the state and all other governmental] sub- 
divisions entitled to participate in the distribution of the pro- 
ceeds. 


The trust property or trust res is the tax-sale 
certificate with the rights evidenced thereby. Prior and subse- 
quent taxes become merged in and a part of the certificate, all of 
which constitutes a single cause of action. 

Judgments: NEW TRIAL. Under subsection 4 of section 25- 2001, 
R. S. 1948, it is only when a judgment is clearly shown to have 
been obtained by fraud or false testimony and which it would be 
against good conscience to enforce that, upon application of the 
unsuccessful parties, accompanied by a proper showing of due 
diligence, such judgment will be vacated. 


APPEAL from the district court for Lincoln County: J. 
LEONARD TEWELL, JUDGE. Reversed and remanded with 
directions. 

Hoagland, Carr & Hoagland, for appellants. 

Shuman & Overcash, for appellees. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE JJ. 

MESSMORE, J. 
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The County of Lincoln instituted a tax-foreclosure pro- 
ceeding under section 77-2041, Comp. St. 1929, against de- 
fendants, Zell A. Russell and Emma R. Russell on July 27, 
1940. The defendants, Zell A. Russell and Emma R. Rus- 
sell, on May 9, 1944, filed their petition in the original tax- 
foreclosure action as aforesaid, to set aside and vacate an 
order of sale, the confirmation thereof, the sheriff’s deeds 
issued to the appellant, Jess M. Burnett, and to quiet title 
in the plaintiffs (appellees) and to permit them to redeem. 

The petition of the Russells, insofar as need be consid- 
ered on this appeal, alleged in substance as follows: That 
the County of Lincoln filed its action to foreclose tax liens 
against Zell A. Russell and Emma R. Russell, husband and 
wife. The decree of foreclosure was entered October 18, 
1940. For many years prior thereto, and at the time of the 
commencement of such action and at all times since, the 
Russells owned the northwest quarter of section 8, town- 
ship 16, range 28, Lincoln County, Nebraska, jointly, and 
Emma R. Russell owned the fee in the southwest quarter 
of said section, and the Russells were in actual possession 
of the land. During February 1941, Zell A. Russell paid to 
the then clerk of the district court the full amount of all 
taxes, interest, and costs due upon the decree of foreclosure, 
and thereby effected a full and complete redemption of the 
land. The Russells recently learned that the said clerk of 
the district court fraudulently failed, neglected, and omitted 
to satisfy the lien for taxes as provided for by law, and em- 
bezzled the money so paid to him. That the decree of fore- 
closure, order of sale and sheriff’s sale, include taxes as- 
sessed for the years 1936, 1937, and 1938 for which there 
had been no tax sale of any kind prior to the sherift’s sale 
had on January 20, 1944, and said sale was confirmed and 
sheriff’s deeds executed, delivered, and recorded long prior 
to the expiration of two years from the date of sale. That 
the land was sold for an unconscionably low price and for 
a small fraction of its value. The Russells, through their 
attorney, offered to pay the purchaser $185 and interest 
at 12 percent per annum from the date of sale to him, which 
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was rejected, the same offer being renewed in the petition. 

The answer contained a general denial, and an admission 
the Russells farmed a part of the land at various times but 
were not in possession only as they farmed it, and did not 
live on the land; alleged, in addition, that the Russells knew 
of the tax-foreclosure proceedings and that the land was 
to be sold, and did not redeem the land from tax sale, but 
were advised by the clerk of the court a sale was being had, 
and are now estopped to claim the land as against the in- 
nocent purchaser; that the sale was confirmed without ob- 
jections. 

The reply was a general denial. 

In a judgment entered July 20, 1945, the trial court found 
‘in favor of the plaintiffs (appellees) and against the de- 
fendants (appellants). The purchasers, Jess M. Burnett 
and Rosa Burnett, appeal. 

The necessary parts of the judgment involved in this 
appeal are hereafter set forth in the opinion as occasion 
requires. 

The record discloses that Lincoln County, on July 27, 
1940, filed a tax-foreclosure action against Zell A. Russell 
and his wife, Emma R. Russell, for delinquent taxes on the 
west half of section 8, township 16, range 28, owned by the 
Russells, for the years 1930 to 1935, inclusive. The tax- 
sale certificates were dated April 6, 1937. Thereafter the 
county treasurer prepared a statement relative to the sub- 
sequent taxes due on the land in question, and as a conse- 
quence thereof the 1986 taxes together with interest to 
March 1, 1938, and the 1937 taxes together with interest 
to July 1, 1940, and the 1938 taxes together with interest to 
July 1, 1940, were included in the tax-foreclosure proceed- 
ings, the order of sale, the sheriff’s sale, and decree of con- 
firmation. 

The decree of foreclosure was entered October 18, 1940. 
The defendants, Russell, were in default and their default 
was entered. The court found that the property sold for 
a fair and reasonable value under the conditions and cir- 
cumstances, and if offered and sold again would not realize 
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a greater amount. The court further found that more than 
two years elapsed between the date of the purchase of the 
tax-sale certificate upon which each of the causes of action 
involved are based, and the date of the institution of this. 
‘foreclosure action; that the owners’ right of redemption 
had expired. Order of sale was issued December 14, 1943; 
sale was had January 20, 1944; sale was confirmed upon ap-. 
plication of counsel for the County of Lincoln January 31, 
1944; and deed was executed on the same date and recorded 
on February 16, 1944. The proceedings were regular in. 
form and conducted as provided for by law. The purchase: 
was made by appellant, Jess M. Burnett, for $185. 

We hereafter refer to Zell A. Russell as Russell, or where. 
necessary to refer to both Zell A. Russell and Emma R. - 
Russell we refer to them as the Russells. 

Russell first learned from Jess M. Burnett late in April. 
1944, that Burnett had bought the land in at sheriff’s sale 
and was then demanding possession. Russell then made an 
offer to Burnett to pay the amount Burnett had paid at 
sheriff’s sale, $185, with interest at 12 percent per annum 
from date of sale, and costs incurred, which was rejected. 

The petition to foreclose the tax-sale certificate originally 
contained eleven causes of action against the Russells, num-- 
bers 19 to 29, inclusive. The first three causes of action 
cover the half section involved in this case and the south- 
east quarter of the same section. The other causes of ac- 
tion included other lands owned by the Russells. On August: 
26, 1940, the answer day in the tax-foreclosure proceedings, 
Russell called at the office of Lowell C. Davis, the special! 
attorney appointed by the county to represent it in tax- 
foreclosure cases, and at that time gave him a check for: 
$337.43, which covered the amount of the taxes being fore-- 
closed upon the 22nd to the 25th causes of action, and the 
same were dismissed. On January 4, 1941, Russell paid to: 
the clerk of the district court the amount of $436.26, in 
satisfaction of the 26th to the 29th causes of action. On 
January 28, 1941, Russell paid the clerk of the district court. 
$256.12, which redeemed a quarter section of land joined to: 
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the land in controversy and a part of the same section. He 
did not take a receipt therefor, but a receipt did appear in 
the records of the office of ‘the clerk of the district court. 
Thereafter Russell talked to Lowell C. Davis about paying 
the balance of the taxes, and was informed by him that he 
could pay the clerk of the district court without stopping 
at Davis’ office. On February 7, 1941, Russell testified, he 
borrowed $200 from his son Gilbert, and both went to the 
office of the clerk of the district court where Russell paid 
to the clerk the amount of $228.20 to redeem the land in- 
volved. The payment was made in cash. He did not take a 
receipt. The clerk denied that the payment had ever been 
made to him, and the records of his office do not show that - 
such a payment had been made. At a later date the clerk of 
the court entered his plea of guilty to embezzlement and 
was sentenced. It is Russell’s contention that the clerk 
embezzled the money paid to him by Russell. 

All subsequent taxes against the land not included in the 
tax-foreclosure decree were paid by Russell. This is evi- 
denced by tax receipts in evidence, dated December 6, 1943,. 
for taxes for 1939, 1940, 1941, and 1942. These tax receipts 
further disclosed a notation, ‘““Unredeemed Tax Sales No. 
1728 and 1735,” the identical tax certificates foreclosed in 
the instant case. 

On the date these taxes were paid to the county treas- 
urer, the treasurer discussed with Russell about the un- 
redeemed tax sales and told him they were then outstand- 
ing, and Russell informed the treasurer that these amounts 
had been paid to the clerk of the district court for such un- 
redeemed taxes. On the same day Russell went to the clerk 
of the district court’s office and talked to the deputy clerk, 
and she informed him that the taxes on the northwest quar- 
ter of section 8 had not been satisfied, and gave him a slip 
of paper showing such fact. 

On January 11, 1944, the treasurer informed Russell 
there was some kind of tax foreclosure with reference to 
the land and he better see about it, and on January 12, 
_ 1944, the treasurer wrote Russell a letter wherein he in- 
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formed him that the clerk of the district court had advised 
his office to the effect that the land he paid the subsequent 
taxes on was being advertised for sale under tax-sale fore- 
closure. This letter was directed to Route 2, North Platte, 
while Russell’s address is Route 2, Stapleton. He claims 
that he never received the letter. The letter was not re- 
turned to the treasurer. 

The judge who entered the confirmation of sale happened 
to be in the office of the clerk of the district court in De- 
cember 1948, or January 1944, and overheard some con- 
versation had by somebody in the office with Russell. 
wherein Russell contended he had paid the taxes on the 
land in question. The judge testified there was controversy 
over it. The successor-clerk of the district court had a 
conversation with Russell before the sale under the tax- 
foreclosure proceedings, and Russell informed him that the 
clerk’s office was wrong when it showed that the taxes were 
unpaid, he had a receipt for the taxes, a redemption re- 
ceipt, and the clerk informed him that he had checked 
through the receipts and the taxes were not paid, and the 
records disclosed the taxes had not been paid. 

The evidence is that at the time of sale and confirmation 
thereof, as testified to by a real-estate dealer, the value of 
the land was approximately $12.50 per acre. Zell A. Russel! 
testified the value was $12.50 to $15.00 per acre, and his 
son Gilbert testified it was worth around $15.00 per acre. 
The land was fenced for four miles with three galvanized 
wires attached to iron posts set in cement at the corners, 
as testified to by Russell. Burnett testified that the land 
was worth around $300 or $400. 

Russell contends that the evidence conclusively discloses 
that he paid to the clerk of the district court the amount 
necessary and sufficient to redeem the land. The trial court 
found the evidence was insufficient to justify a finding that 
Russell paid into the court the amount necessary to redeem 
the real estate from the decree of foreclosure. 

From a review of the evidence on this phase of the case, 
we conclude that the trial court was not in error in its 
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finding in such respect. 

As heretofore set out, the decree of foreclosure included 
taxes for the years 1936, 1937, and 1938. The trial court 
decreed that the petition filed by the County of Lincoln in 
the tax-foreclosure action was filed less than two years 
after the taxes for 1938 were due, that the confirmation of 
the sales of real estate were premature, and the Russells 
still had the statutory time within which to redeem from 
the sale of the real estate had on January 20, 1944. 

Apparently it is Russell’s contention that the 1938 taxes 
which were included in the tax-foreclosure proceedings did 
not become due until January 1, 1939, hence two years had 
not elapsed when the petition was filed, and neither did two 
years elapse between the date of the sheriff’s sale and the 
date of confirmation. The sheriff’s sale occurred January 
20, 1944, and the confirmation January 31, 1944. Two years 
from the date of the sale therefore would not expire until. 
January 20, 1946. 

We conclude the judgment of the trial court in such re- 
spect is in error, as shown by the following authorities. 

In Connely v. Hesselberth, 182 Neb. 886, 273 N. W. 821, 
this court held: ‘Owners and others interested in realty, 
sold under decree foreclosing valid tax sale certificate, 
where foreclosure was commenced more than two years 
subsequent to issuance of tax sale certificate, are barred 
from the right of redemption on confirmation of such ju- 
dicial sale.” 

In County of Madison v. Walz, 144 Neb. 677, 14 N. W. 2a 
319, it was said: “ * * * where there has been a valid ad- 
ministrative sale and a valid tax sale certificate issued 
therefor by the county treasurer to the county and the 
latter has not brought foreclosure action until more than 
two years after the issuance of the tax sale certificate, as 
in the case at bar, then the owner or other person interested 
is not entitled to two years in which to redeem from the 
confirmation of sale under decree of foreclosure. He is en- 
titled to only one two-year period for redemption which 
has been given from the time of the administrative sale 
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and before commencement of the foreclosure action. It is 
true, however, that in such case he is entitled to an addi- 
tional period in which to redeem, that is, at any time prior 
to the confirmation of the sale.” See Connely v. Hessel- 
berth, supra; Peterson v. Swanson, 1383 Neb. 164, 274 N. 
W. 482; Nolan v. Klug, 1384 Neb. 860, 279 N. W. 791; Knox 
County v. Perry, 142 Neb. 678, 7 N. W. 2d 475; Coffin v. 
Maitland, 146 Neb. 477, 20 N. W. 2d 310. 

“A county purchasing and foreclosing a tax sale cer- 
tificate on real estate does so as trustee of an express trust 
for the use and benefit of the state and all other govern- 
mental subdivisions entitled to participate in the distribu- 
tion of the proceeds. The trust property or trust res under 
these circumstances is the tax sale certificate with the 
rights evidenced thereby. Prior and subsequent taxes be- 
come merged in and a part of the certificate.” County of 
Madison v. Walz, supra. See, also, City of McCook v. John- 
son, 185 Neb. 270, 281 N. W. 69. 

The trial court decreed that even if such confirmation 
was not premature, that no notice of application for con- 
firmation of sale, nor that the sheriff’s deed would be ap- 
plied for, was given to the Russells, and the failure to give 
such notice was such an unavoidable casualty as to give 
the court the power, and to give rise to the duty of the 
court, to set aside the confirmation of sale and of sheriff’s 
deeds after the term in which the said order of confirma- 
tion was eutered, and allow Russells to redeem the real 
estate from sheriff’s sale by paying into the court the 
amount paid by the purchaser, Jess M. Burnett, and 12 
percent interest thereon from date of sale, and costs in- 
curred in the action. 

Section 3, article VIII, of the Constitution of Nebraska, 
provides: “The right of redemption from all sales of real 
estate, for the non-payment of taxes or special assessments 
of any character whatever, shall exist in favor of owners 
and persons interested in such real estate, for a period of 
not less than two years from such sales thereof. Provided, 
that occupants shall in all cases be served with personal 
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notice before the time of redemption expires.” 

The trial court apparently was acting under section 25- 
2001, R. S. 1943, which provides in part: “A district court 
shall have power to vacate or modify its own judgments 
or orders after the term at which such judgments or orders 
were made * * * (4) for fraud practiced by the successful 
party in obtaining the judgment or order; * * * (7) for un- 
avoidable casualty or misfortune, preventing the party 
from prosecuting or defending; * * * ,” and the holding of 
this court that the statute enumerating grounds under 
which a judgment may be vacated after expiration of term 
at which judgment was rendered does not provide an ex- 
clusive remedy, but such grounds are concurrent with inde- 
pendent equity jurisdiction. See Pavlik v. Burns, 134 Neb. 
175, 278 N. W. 149; In re Estate of Jensen, 135 Neb. 602, 
283 N. W. 196. 

The trial court was in error in its finding requiring no- 
tice of application for confirmation of sale or notice that 
sheriff’s deeds would be applied for should be given the 
Russells. 

This court has determined the matter of personal notice 
in such respect as follows: 

In Connely v. Hesselberth, supra, the court quoted with 
approval] the following from Commercial Savings & Loan 
Ass’n v. Pyramid Realty Co., 121 Neb. 493, 237 N. W. 575, 
“Personal notice required in sale of land for taxes, as pro- 
vided in section 3, art. VIII of the Constitution, applies in 
all cases where a tax deed is sought, but is not required in 
sales under tax foreclosures in section 77-2039, Comp. St. 
1929.” See, also, Van Etten v. Medland, 53 Neb. 569, 74 N. 
W. 33. 

Russell raises the question of the value of the land being 
many times more than the amount the purchaser paid for 
it, and that the land sold for a grossly inadequate amount. 
The evidence of value is in conflict, as heretofore set out. 
However, the Russells did not deem the land of sufficient 
value at the time of the filing of the foreclosure proceedings 
and during the course thereof, to enter their appearance or 
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file objections to the confirmation of the sale wherein the 
court entered judgment finding that the land sold for its 
reasonable value and would not realize a greater amount on 
resale. The sale was public and open, and there were bid- 
ders present, none of whom thought the land of sufficient 
value to raise the appellant’s bid. Russell did redeem cer- 
tain parcels of his land before it went to sale. He did not, 
after being fully informed about the unredeemed tax sales 
upon the land in question, investigate very extensively. He 
merely concluded he paid in cash to the clerk of the district 
court the amount necessary to redeem, and the clerk, by 
being a self-confessed embezzler, had embezzled the money 
so paid. It would seem only reasonable, with his knowledge 
of the facts and conditions, that he would have made some 
endeavor to ascertain why the clerk of the district court 
failed to perform his duty with reference to the redeeming 
of this land, if such be the fact. 

The evidence is bare of any fraud or false testimony on 
the part of the appellant in bidding in the land or at the 
time of the confirmation thereof, had upon application of 
counsel for the County of Lincoln, pursuant to which appel- 
lant received the sheriff’s deeds and recorded them. There 
is no claim made by Russell that any fraud or false testi- 
mony was practiced on the part of the appellant in obtain- 
ing the land in question. Russell, if he believed the value 
of the land be in such amount as is indicated by his tes- 
timony, was negligent by his own conduct as heretofore 
pointed out. Certainly no fault attaches to the purchaser 
in this respect. 

Only when a judgment is clearly shown to have been ob- 
tained by fraud or false testimony and which it would be 
against good conscience to enforce, and proper showing of 
due diligence is made, will a judgment be vacated after 
term in which rendered under subsection 4 of section 25- 
2001, R. S. 1943. See Pinches v. Village of Dickens, 131 
Neb. 573, 268 N. W. 645; Kielian v. Kent & Burke Co., 131 
Neb. 308, 268 N. W. 79. 

The Russells (appellees) cross-appealed from the court’s 
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judgment in taxing the costs to them, the successful parties 
in this litigation. In view of our holding, the costs follow 
the judgment here directed to be entered, and further con- 
sideration of the cross-appeal is unnecessary. 

For the reasons given in this opinion, the judgment of 
the trial court is reversed and the case remanded with di- 
rections to reinstate the judgment of confirmation of sale 
entered in the tax-foreclosure proceedings herein, and dis- 
miss the petition of the appellees, Zell A. Russell and Emma 
R. Russell. 

REVERSED AND REMANDED. 


RAY HALLIDAY, APPELLANT, V. W. B. RAYMOND, APPELLEE. 
22 N. W. 2d 614 
FILED APRIL 19, 1946. No. 32040. 


‘1. Trial. A motion for a directed verdict must, for the purpose of 
a decision thereon, be treated as an admission of the truth of all 
material and relevant evidence submitted on behalf of the party 
against whom the motion is directed, and said party is entitled 
to have every controverted fact resolved in his favor, and to 
have the benefit of every inference that can reasonably be de- 
duced from the facts in evidence. 

Where different minds may draw different conclusions 
from the evidence in regard to negligence, the question should 
be submitted to the jury, but where the evidence shows beyond 
reasonable dispute that the plaintiff’s negligence is more than 
slight as compared with the defendant’s negligence, then it is 
proper for the trial court to instruct the jury to return a 
verdict for the defendant. 

3. Negligence. Negligence is never presumed, and cannot be in- 
ferred from the mere fact that an accident happened. 

4, Evidence: TRIAL, Circumstantial evidence can be sufficient to 
sustain a verdict depending solely thereon for support if the cir- 
cumstances proved by the evidence are of such a nature and so 
related to each other that the conclusion reached is the only one 
that can fairly and reasonably be drawn therefrom. 

5. Automobiles. It is the duty of the driver of an automobile to 
exercise reasonable care in its operation, and where pedestrians 
are numerous and traffic is congested, the degree of care required 
must be commensurate with the danger reasonably to be antici- 
pated. 

6. Streets: NEGLIGENCE, A pedestrian, having obeyed the traffic 
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signals and entered a pedestrian crosswalk at a street intersec- 
tion, ordinarily has a duty to look to the right and left for ap- 
proaching traffic but not to the rear. 


APPEAL from the district court for Douglas County: 
WILLIAM A. Day, JUDGE. Reversed and remanded. 

Warren C. Schrempp and Jack A. Thorpe, for appellant. 

Wear, Boland & Nye, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

WENKE, J. 

Ray Halliday, as plaintiff, brought this action in the dis- 
trict court for Douglas County against Wallace B. Ray- 
mond, as defendant. The purpose of the action is to recover 
damages for personal injuries arising out of an accident 
that happened on October 7, 1944, at the intersection of 
Fifteenth and Dodge Streets in the city of Omaha, Ne- 
braska. From an order sustaining the defendant’s motion 
for a directed verdict and dismissing his action, after mo- 
tion for a new trial had been overruled, the plaintiff ap- 
peals. 

Appellant and appellee will respectively be referred to 
as plaintiff and defendant. 

In view of the manner in which the action was disposed 
of, we must apply the following rule in reviewing the rec- 
ord: “‘A motion for a directed verdict must, for the pur- 
pose of a decision thereon, be treated as an admission of 
the truth of all material and relevant evidence submitted 
on behalf of the party against whom the motion is directed, 
and said party is entitled to have every controverted fact 
resolved in his favor, and to have the benefit of every in- 
ference that can reasonably be deduced from the facts in 
evidence.’ Monerief v. Interstate Transit Lines, 129 Neb. 
168, 261 N. W. 163. See, also, Grantham v. Watson Bros. 
Transportation Co., 142 Neb. 362, 6 N. W. 2d 372.” Kline 
v. Metcalfe Const. Co., 146 Neb. 389, 19 N. W. 2d 693. And, 
from the application of the above rule, determine which 
part of the following rule is applicable: ‘“ * * * where dif- 
ferent minds may draw different conclusions from the evi- 
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dence in regard to negligence, the question should be sub- 
mitted to the jury, but where the evidence shows beyond 
reasonable dispute that the plaintiff’s negligence is more 
than slight as compared with the defendant’s negligence, 
then it is proper for the trial court to instruct the jury to 
return a verdict for the defendant. Sindelar v. Hord Grain 
Co., 116 Neb. 776, 219 N. W. 145.” Whittaker v. Hanifin, 
138 Neb. 18, 291 N. W. 723. 

The Municipal Code of the City of Omaha in force at the 
time provided as follows: 

“The driver of any vehicle shall yield the right-of-way 
to a pedestrian crossing the street within any marked 
crosswalk or within any unmarked crosswalk at the end of 
a block, except at intersections where the movement of traf- 
fic is being regulated by police officers.” § 55-4.1, art. 
IV, Municipal Code of the City of Omaha. 

“On streets where traffic at intersections is controlled 
by traffic control signals, pedestrians shall not cross a street 
against a red signal and shall not cross at any place except 
in a marked or unmarked crosswalk. A pedestrian crossing 
or starting across any such crosswalk on a green signal 
shall have the right-of-way over all vehicles, including 
those making turns, until such pedestrian has reached the 
opposite curb or a safety zone. It shall be unlawful for the 
operator of any vehicle to fail to yield the right-of-way to 
any such pedestrians.” § 55-4.2, art. IV, Municipal 
Code of the City of Omaha. 

The intersection here involved has 100-foot streets con- 
sisting of 20-foot walks on each side and a 60-foot surfaced 
thoroughfare between the sidewalk curbs. The walks on 
each side are extended across the thoroughfare by a marked 
crosswalk of the same width. Each corner has a traffic 
signal consisting of green, amber, and red lights and both 
pedestrian and automobile traffic are controlled thereby. 
There is a marked center line down the middle of the thor- 
oughfare of both Fifteenth and Dodge Streets. 

Plaintiff testified that the afternoon of October 7, 1944, 
was warm and bright; that at about 3:30 p.m. he, as a 


182 NEBRASKA REPORTS [VoL. 147 


Halliday v. Raymond 


pedestrian, arrived at the southwest corner of Fifteenth 
and Dodge Streets with the purpose of going north on the 
west side of Fifteenth Street; and that he observed the 
trafic signal for going in that direction was red and so 
temporarily waited at the curb near the west side of the 
crosswalk until the light had changed. 

Other evidence shows that defendant was driving his 
car north on Fifteenth Street at the same time and because 
of the red signal brought his car to a stop just to the right 
of the center line of Fifteenth Street at the south side 
of the intersection. 

Plaintiff further testified that when the traffic light 
changed to green so that traffic could proceed north and 
south that he, and the other pedestrians waiting at the 
curb, proceeded to go across; that he traveled in but near 
the west side of the crosswalk; that as he left the curb he 
looked both east and west and did so several times while 
crossing; that his eyesight was good and his vision unob- 
structed but he saw no cars in either direction; and that 
his hearing was good but he heard no sound of a horn. 

He further testified that suddenly his feet were knocked 
out from under him and as he was in the air he tried to 
grab the fender over the wheel but it was smooth and he 
could not catch hold; that his next recollection was that he 
was lying on the pavement just north of the center line of 
Dodge Street and the defendant’s car was directly in front 
of him; that the car was standing at an angle with the left 
front wheel at about the west side of the crosswalk but 
about three feet north of the center line of Dodge Street 
while the left rear wheel was within the crosswalk and on 
the center line of Dodge Street thus placing the car in a 
southeast to northwest traveling alignment. 

The plaintiff’s position on the pavement with reference 
to the car shows he was lying about one foot from the car 
but parallel to it with his feet about one FOO behind the 
left front wheel. 

When he stood up to talk with the defendant, who was 
sitting at the wheel of his car, he placed his weight on his 
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right foot and had pain therein; that his right leg, begin- 
ning at a point halfway between the knee and ankle and 
extending to the ankle, had a tire or rub burn about one- 
half inch in width; and that the right trouser leg from just 
below the knee had dust marks that were “square, oblong 
shape, with lines between’ that looked very much like the 
tread of a tire. 

Of course, “Negligence is never presumed, and cannot 
be inferred from the mere fact that an accident happened. 
Anderson vy. Interstate Transit Lines, 129 Neb. 612, 262 
N. W. 445; Bergendahl v. Rabeler, 183 Neb. 699, 276 N. 
W. 673; Engel v. Chicago, B. & Q. R. Co., 111 Neb. 21, 195 
N. W. 523; Thompson v. Young Men’s Christian Ass’n, 122 
Neb. 843, 241 N. W. 565; Meyers v. Neeld, 137 Neb. 428, 
289 N. W. 797.” Bixby v. Ayers, 1389 Neb. 652, 298 N. W. 
533. 

In this case the evidence upon which the plaintiff relies 
to establish his cause of action and overcome the direct evi- 
dence of the defendant is to a large extent circumstantial. 
Nnder this situation circumstantial evidence can be suffi- 
cient to sustain a verdict depending solely thereon for sup- 
port if the circumstances proved by the evidence are of such 
a nature and so related to each other that the conclusion 
reached is the only one that can fairly and reasonably be 
drawn therefrom. Bixby v. Ayers, supra; Anderson v. In- 
terstate Transit Lines, 129 Neb. 612, 262 N. W. 445. 

It is a fair: and reasonable deduction from the plain- 
tiff’s failure to see the defendant’s car on the several oc- 
casions that he looked to the east, his failure to hear any 
horn sounded, the sudden knockdown of the plaintiff and 
his attempt to grab the fender of the car, his position on 
the street after he was knocked down, ‘the angle of the de- 
fendant’s car after it had stopped, the injury to the right 
leg in the manner described, and the nature of the imprints 
on the right trouser leg, that the defendant, after stopping 
his car at the intersection, proceeded to cut across the in- 
tersection and without warning ran into and against the 
plaintiff from the right rear hitting the plaintiff’s right leg 
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with his left front tire. 

If the jury found the accident did so happen then the 
defendant, under the situation, would be guilty of negli- 
gence which was the proximate cause of the accident. 
Under the provisions of the municipal code hereinbefore 
set out the plaintiff had the right-of-way and “It is the 
duty of the driver of an automobile to exercise reasonable 
care in its operation, and where pedestrians are numerous 
and traffic is congested, the degree of care required must 
be commensurate with the danger reasonably to be anti- 
cipated.” Christoffersen v. Weir, 110 Neb. 390, 193 N. 
W. 922. 

The defendant and his stepdaughter, who was riding 
with him, present a different picture. They testified that 
after stopping for the red signal, as they traveled north on 
Fifteenth Street just east of the center line, they again 
proceeded when the light turned green; that defendant 
drove north to the center of the intersection and then 
turned west north of the center line of Dodge Street; 
’ that before turning he gave a nand signal of his intention 
to turn and, as they turned, he sounded his horn; that they 
observed the plaintiff as he left the curb and that he was 
looking to the west up Dodge Street and never looked to 
the east; that defendant again honked his horn somewhere 
between the center of the intersection and the crosswalk; 
that defendant was driving in low gear at about four 
miles an hour; that as the pedestrians left the curb the 
plaintiff seemed to shoot out ahead of the others; that as 
the car entered the crosswalk the defendant observed that 
the plaintiff did not see his car so he stopped his car and 
honked his horn; that the plaintiff, who was some three 
or four feet away from the car when it stopped, walked 
into it; and that he was not knocked down but jumped back 
and remained standing. 

Upon this record reasonable minds can differ as to the 
manner in which the accident happened and it presents a 
question of fact for the jury unless it can be said that under 
this evidence the plaintiff, as a matter of law, is guilty 
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of such contributory negligence as would defeat his re- 
covery. 

In Belville v. Bondesson, 180 Neb. 926, 266 N. W. 901, 
we described what any ordinary prudent man would do 
when crossing an intersection as follows: “In examining 
the question of plaintiff’s contributory negligence, it is 
necessary for us to formulate some idea as to what an 
ordinarily cautious and prudent man would do under like 
circumstances. We think he would act about ag follows: 
On reaching the intersection, he would look both to his 
right and to his left. Seeing that no cars were coming from 
the right that would endanger him before reaching the 
center of the street and determining that he could safely 
cross in front of cars coming from his left, he would pro- 
ceed, being watchful of the cars whose traffic lanes he 
was crossing. Arriving in the center of the street, he 
would devote the greater part of his attention to cars com- 
ing from the south whose traffic lanes he would cross in 
reaching the other side of the street, being alert, however, 
at all times, to the possibility that a car might appear 
where normally it would not be expected.” 

In Cuevas v. Yellow Cab & Baggage Co., 141 Neb. 662, 
4 N. W. 2d 790, after quoting the above we went on to 
say: “Here the deceased looked neither to the right nor 
the left after starting to cross the street; he was not. 
‘watchful of the cars whose traffic lanes he was crossing’ 
nor did he at the center of the street ‘devote the greater 
part of his attention to cars coming from the south.’ In 
short, he did not do the things that ‘an ordinarily cautious. 
and prudent man would do under like circumstances.’”” We 
therein stated the following rule: ‘When one, being in a 
place of safety, sees or could have seen the approach of a 
moving vehicle in close proximity to him and suddenly 
moves from the place of safety into the path of such ve- 
hicle and is struck, his own conduct constitutes contribu- 
tory negligence more than slight in degree, as a matter of 
law and precludes recovery.” However, as stated in Trav- 
insky v. Omaha & C. B. Street R. Co., 187 Neb. 168, 288 
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N. W. 512: “The negligence does not arise from the single 
circumstance of whether the pedestrian looks or does not 
look. The determining element in this type of case is the 
sudden movement into the path of the vehicle followed by 
almost instantaneous collision.” 

Therefore, if the plaintiff saw or should have seen the 
defendant’s car and then suddenly either walked into its 
path or into it, the above rule would apply. See Leonard 
v. Trimble, 133 Neb. 254, 274 N. W. 5938. 

We have said that an ordinarily cautious and prudent 
man would look to the right and left in crossing an inter- 
section to observe cars coming from either direction. Like- 
wise, we have said: “He had the right to assume that ve- 
hicles approaching from the rear would exercise ordinary 
care in keeping a lookout for him. He was under no duty 
to maintain a lookout to the rear to avoid a charge of neg- 
ligence. Brenning v. Remington, 136 Neb. 883, 287 N. W. 
776; Nichols v. Havlat, 140 Neb. 723, 1 N. W. (2d) 829.” 
Johnson v. Anoka-Butte Lumber Co., 141 Neb. 851, 5 N. 
W. 2d 114. 

As to what the duty of the plaintiff was at the time of 
crossing the intersection with reference to looking back 
to his right rear to observe if any cars were coming up 
Fifteenth Street and cutting across the intersection to go 

‘west on Dodge Street, we think the following language 
from Bruce v. Cohn, 172 Minn. 386, 215 N. W. 520, applic- 
able: “‘Therefore, cases involving accidents to pedestrians 
coming into collision with machines traversing a route 
at right angles to that of the pedestrian are not especially 
pertinent and certainly not controlling. * * * On the other 
hand, cases involving the running down of pedestrians 
lawfully upon a highway by a machine coming from the 
rear of the injured person:are persuasive.” 

We approve the following from Gable v. Field, 189 Wash. 
526, 66 P. 2d 356: “Appellant testified that, after reaching 
the safety island, she waited until she heard the second 
traffic bell, and looked up and saw the light was green; that, 
as she stepped out of the island, she looked to the right 
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and to the left, she said repeatedly, and there was no car 
in sight, and that she did not see the automobile until 
she was actually struck. There is no claim that she looked 
to the rear for traffic on the same street going in the same 
direction she intended to, and did, go. * * * It is never 
the duty of a pedestrian, who has obeyed the legal traffic 
signals and entered a lawful pedestrian cross walk in a 
street intersection, who has looked to the right and left, 
to also look to the rear. She had the right of way across. 
As to such well defined crossings, the burden is placed 
by statute and ordinances upon the motorist. In this case, 
appellant, the pedestrian, had certainly complied with the 
law and taken proper precautions for her own safety.” 

And as further stated therein: ‘Nor is the situation here 
like that in Silverstein v. Adams, 134 Wash. 480, 235 Pac. 
784, Steinheim v. Nicholas, 171 Wash. 614, 18 P. (2d) 836, 
and other similar cases where pedestrians were struck by 
cars coming from one side or the other, which no one hav- 
ing their faculties could do other than see had they looked. 

“Appellant obeyed the traffic signals and was where she 
had a right to be. Modern cars are swift and silent, cap- 
able of gliding without warning from the ‘right rear’ upon 
unsuspecting pedestrians. The burden is upon motorists 
to use greater care to avoid injury to pedestrians who have 
complied with the law and secured the lawful right of 
way. These were questions of fact for the jury under 
proper instructions, * * *.” 

Under the evidence the question of the defendant’s neg- 
ligence and the contributory negligence of the plaintiff, if 
any, were proper questions of fact for the jury and should 
have been submitted to them. 


REVERSED AND REMANDED. 


ANN NEMETZ, APPELLEE, V. FRANK NEMETZ, APPELLANT. 
22 N. W. 2d 619 
FILED APRIL 26, 1946. No. 32024. 
1. Appeal and Error. In an equity case appealed to this court, if it 
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is desired to review alleged erroneous rulings of the trial court 

as to the reception of evidence, a motion for a new trial must be 

filed and overruled in the district court. 

In an equity action where the district court receives 
evidence over objection and a motion for a new trial is not made 
and the evidence is here preserved in the bill of exceptions, this 
court upon trial de novo will consider it and give it whatever 
probative value it may have in reaching a conclusion upon the 
fact issues involved. 

APPEAL from the district court for Hades County: 
JAMES T. ENGLISH, JUDGE. Affirmed. 

S. L. Winters and J. J. Krajicek, for appellant. 

Hotz & Hotz, Gordon Diesing, and Gilbert S. Brown, for 
appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

Simmons, C. J. 

In this action plaintiff sought a decree quieting title 
in her as a joint tenant with right of survivorship with the 
defendant in certain real property. A warranty deed to 
the property, commonly referred to as a joint tenancy 
deed, named “Frank Nemetz and Anna Nemetz” as 
grantees. The question presented is whether or not the 
“Anna Nemetz”’ named in the deed is the plaintiff, or the 
mother of the plaintiff and defendant. The trial court en- 
tered a decree for the plaintiff. Defendant appeals. We 
affirm the judgment of the trial court. 

As is not unusual in this type of case, the evidence of- 
fered by the parties is in conflict in many respects. 

The plaintiff and the defendant are sister and brother, 
and both of mature years. The widowed mother, plain- 
tiff, defendant, and a widowed sister of the parties with two 
children lived from 1986 to 1941 in a home on South 
Twenty-third Street in Omaha. The mother was of ad- 
vanced years and practically blind. The family was of Bo- 
hemian ancestry. The Bohemian spelling of the name was 
“Nemec.” The mother so spelled'her name. Plaintiff and 
defendant adopted the spelling of ‘““Nemetz.” 

The plaintiff and the defendant were wage earners. Each 
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‘contributed to the support of the home, in money and labor. 
Defendant paid the cost of some repairs on the home on 
South Twenty-third Street and some of the taxes. 

In April 1938, the defendant had an attorney call on his 
‘mother. The attorney testified that he prepared two deeds 
at the request of the mother. The one conveys the Twenty- 
‘third Street property from the mother, to plaintiff, under 
the name of “Anna Nemec,” widow grantor, to “Anna 
“Nemec,” daughter. The deed bears the admitted signature 
-of the mother and is witnessed by two parties and bears 
‘the usual notary’s acknowledgment. The other deed is a 
joint tenancy deed from “Anna Nemec, Single,” grantor; 
to “Anna Nemec, and Frank Nemec, Mother and Son.” It 
‘bears a signature “Anna Nemec” and is witnessed and 
acknowledged as is the first deed. The attorney testified 
‘that he explained to the mother that the purpose of the 
‘deeds was to transfer the property to the mother and 
son as joint tenants; that he knew the family spelled the 
‘name ‘Nemec’; and that the mother and plaintiff signed 
‘the deeds in his presence. They were neither witnessed 
nor acknowledged at that time. The acknowledgments 
and witnesses were secured by the defendant later and then 
‘the instruments were recorded. Plaintiff testified that she 
knew her mother signed a paper intended to protect de- 
fendant in taxes paid. She testified positively that she 
‘did not sign the deed above referred to, and'did not know 
of its existence until after this litigation began. Plain- 
tiff offered an expert witness who testified that in his opin- 
ion the signature to the deed was not written by plain- 
‘tiff. 

The Twenty-third Street property was sold in 1941. De- 
‘fendant handled the transaction and had possession of the 
proceeds. Defendant negotiated the: purchase of the prop- 
erty here involved. He paid the proceeds of the Twenty- 
third Street property upon the purchase price. 

The grantor testified that defendant and plaintiff, with 
a real-estate agent, inspected the property and defendant 

. told the grantor that he wanted to buy a home for himself 
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and his sister. This defendant denies. The real-estate 
agent testified that he understood defendant was buying 
a home for himself and his mother. At the direction of 
defendant the grantees’ name was spelled “Nemetz” in the 
deed of conveyance. Plaintiff testified that before the 
property was purchased the mother told her in defendant’s 
presence that she was giving the property to plaintiff and 
defendant. The family then moved into the property and 
made it their home. Plaintiff testified that thereafter the 
mother told her the property was “Frank’s and mine.” 
Defendant denied this testimony. 

‘ A sister of the mother testified that in August 1941, 
the mother told the witness that she, the mother, had given. 
the property to plaintiff and defendant and that again in 
January 1942, she made the same statement to her. This 
evidence was received over defendant’s objection. 

The mother died January 20, 1942. A month later de- 
fendant had prepared and filed an affidavit in the register 
of deed’s office reciting the death of his mother and that 
she was the joint tenant in the deed, and attached to the 
affidavit a certificate of death, wherein the name was “Anna. 
Nemetz (Nemec).” He did not advise his sister of the 
deed or the filing of this affidavit. 

Thereafter the plaintiff and defendant lived in the home 
until the defendant went into the Army in 1942, and again 
lived in the home after his discharge in 1943. In the mean- 
time the plaintiff lived in the home alone. Sometime after 
defendant’s return in 1943, he announced his purpose of 
marrying a widow with two children. Up to this time 
the family had lived together in harmony. Plaintiff testi- 
fied that she protested; that she and defendant quarreled 
about the bringing of another woman with children into 
the home; but that they agreed to try it. Defendant was 
married March 9, 1944, and brought his wife and her 
children into the home. The real trouble then began. De- 
fendant ordered the plaintiff out of the home. Plaintiff 
testified that she asked that the property be sold and the 
proceeds divided. Defendant testified plaintiff never claimed 
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‘to own any part of the property. There is no evidence 
that she at. that time knew of the provisions of the deed. 
‘There was considerable quarreling and some physical vio- 
lence by defendant to plaintiff. Finally on August 5, 1944, 
‘defendant and wife served an OPA notice to vacate. Plain- 
tiff moved out and then consulted a lawyer for the first 
‘time. 

The attorney advised plaintiff to file a petition for the 
probate of her mother’s estate and have an administrator 
appointed who could then investigate the property situa- 
tion and advise plaintiff as to her rights. A petition was 
prepared reciting that the mother died possessed of real 
property valued at $4,000. This referred to the property 
involved. Plaintiff signed the petition. The administrator 
was appointed and upon investigation discovered the condi- 
‘tion of the title and advised this action. 

The record shows that at all times the mother, and in the 
probate of his estate the father, used the Bohemian spell- 
ing of the name as “Nemec.” It was so used in the title 
‘to the Twenty-third Street property, in the mother’s lodge 
books, and building and loan books. The defendant had 
the name so spelled on the mother’s tombstone. Plaintiff 
in her employment, social security registration, and gen- 
erally, used the spelling ‘““Nemetz.”’ She testified that she 
was so baptized. However, in grade school she was carried 
at one time on the records under the name “Nemec.”’ She 
so signed a receipt in the probate of her father’s estate. 
If the signature on the deed to the Twenty-third Street 
property is hers, and that we do not find it necessary to 
decide, she so used it there. In those instances compliance 
was had with the name used in the proceedings and title. 

Plaintiff in her petition alleged, so far as material here, 
that the mother purchased the property involved for the 
plaintiff and defendant in consideration of the care, main- 
tenance, and support which she had received for many 
years ; that the deed was to the plaintiff and the defendant; 
that the plaintiff and the defendant resided in the premises 
until plaintiff was forced to leave the same; and that de- 
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fendant claimed to be the full and absolute owner of the 
premises. Plaintiff prayed for a decree quieting title in 
her as joint tenant with right of survivorship with de- 
fendant, for a writ for right of possession, and for equita- 
ble relief. Defendant’s answer was a general denial. 

Considering this evidence de novo we find that the 
grantor of this property understood that plaintiff and de- 
fendant were the grantees in the deed ;.and that while there 
is no evidence that the mother ever knew of the deed, yet 
she intended and understood that the title to the property 
had vested in plaintiff and defendant. We further find 
that the defendant, by the use of the name “Nemetz,” 
which he knew was not the way the mother spelled the 
name, intended that the title was to vest in plaintiff and 
himself. Without question the mother had a substantial 
interest in the consideration that went to pay for this 
property. The trial court had the opportunity of hear- 
ing the witnesses testify, observed their demeanor on the 
witness stand, and resolved questions of disputed testimony 
in favor of plaintiff. We reach the same findings and con- 
clusions as did the trial court. 

In argument defendant contends that the testimony 
of the aunt as to what was told to her by the mother was 
incompetent and not to be considered here. Plaintiff count- 
ers with the proposition that the defendant did not make 
a motion for a new trial and that the question of the com- 
petency of the evidence cannot now be raised. 

“In an equity case appealed to this court, if it is de- 
sired to review alleged erroneous rulings of the trial court 
as to the reception of evidence, a motion for a new trial 
must be filed and overruled in the district court.” Farm- 
ers Loan & Trust Co. v. Joseph, 86 Neb. 256, 125 N. W. 
533. This rule was followed in Brady v. McGinley, 94 Neb. 
761, 144 N. W. 780, wherein we stated that the motion for a 
new trial was necessary “so that the attention of the dis- 
trict court may be called to the same and he be given an op- 
portunity to correct any material error before recourse is 
had to this court for a new trial.” See, also, Bowers v. 
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Raitt, 96 Neb. 460, 148 N. W. 93; Hall v. Bowers, 117 Neb. 
619, 222 N. W. 40, 225 N. W. 49, wherein we said “that is 
the settled rule’; Stuhr v. City of Grand Island; 120 Neb. 
491, 233 N. W. 886; Sutherland v. Sutherland, 132 Neb. 
558, 272 N. W. 549. The rule has been stated many times. 
We last did so in Oertle v. Oertle, 146 Neb. 746, 21 N. 
W. 2d 447. 

The rule, as applicable to a case such as the one now be- 
fore us, means that where the district court received evi- 
dence over objection and a motion for a new trial is not 
made, and the evidence is here “preserved in the bill of 
exceptions” (§ 25-1925, R. S. 1943), this court upon trial 
de novo shail consider it and give it whatever probative 
value it may have in reaching a conclusion upon the fact 
issues involved. We have so weighed the evidence of the 
aunt. 

The judgment of the district court is affirmed. 

AFFIRMED. 


HERMAN A. SCHMUTTE ET AL., APPELLEES, v. STATE OF 
NEBRASKA, APPELLANT. 
22 N. W. 2d 691 
FILED APRIL 26, 1946. No. 32028. 

1. Constitutional Law: EMINENT DomaINn. Legislative enactment 
is not necessary to give effect to section 21, article I, of the Con- 
stitution. It is a self-executing provision. 

2. Eminent Domain. ‘Section 21, article I, of the Constitution pro- 
hibits the state from damaging property for public use without 
compensation. . 

3. States: NEGLIGENCE, In the absence of a statute granting the 
right, damages cannot be recovered against the state for negli- 
gence of any of its officers, agents, or employees. 

4. Eminent Domain. The fact that the state is not liable for the 
negligence of its officers, agents, and employees does not excuse 
it from liability for the taking or damaging of property which 
was or could have been done under its powers of eminent domain. 


5. One whose property is damaged without actual taking 
is entitled to just compensation. 
6. When the public acquires either title to or permanent 


easement in a strip of land for a highway, it is presumed that the 
landowner either received full compensation or waived the right 
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thereto at the time the right was acquired. This presumption ap- 
plies to compensation for the land taken and to consequential 
damages to lands not taken arising from a subsequent proper 
construction of the highway, which must have been within the 
contemplation of the parties at the time the public acquired the 
right. 

A landowner who seeks compensation under section 21, 
article I, of the Constitution, for damages arising as a result of 
construction of a highway subsequent to the original taking, and 
who shows that the construction causing the damage was not 
proper, has stated a cause of action entitling him to maintain 
an action against the state. 

8. Bridges. Failure to make proper provision for the flow of water 
under a bridge or culvert imposes liability, although such bridge 
or culvert may be constructed according to approved principles 
of engineering. The fact that it materially obstructs the flow 
is evidence that it was not properly constructed, regardless of 
the principles upon which it was built. 

9. Limitation of Actions. The right to damages for an obstruction 
of a stream by an insufficient culvert or drain does not accrue 
when the structure is built but when the overflow actually re- 
sults, 


APPEAL from the district court for Lancaster County: 
JOHN L. PoLK, JUDGE. Affirmed. 

Walter R. Johnson, Attorney General, Edwin Vail, Carl 
H. Peterson, and H. Emerson Kokjer, for appellant. 

Lloyd E. Chapman, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

SIMMONS, C. J. 

Plaintiffs recovered a judgment against the defendant 
for damages caused by floodwaters which were unable to 
escape through culverts in a state highway, and which 
were checked and backed up on their land. Defendant ap- 
peals. We affirm the judgment of the trial court. 

Plaintiffs own an 85-acre, rectangular tract of land, ly- 
ing lengthwise along the west side of State Highway 77 
in Lancaster County. The land is divided into two valleys 
with two natural drainways or creeks running through it, 
sloping generally to the east. The north creek drains an 
area fixed by plaintiffs’ witness at 147 acres and by defend- 
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ant’s witness at 182.7 acres. The south creek drains an 
area fixed by plaintiffs’ witness at 179 acres and by de- 
fendant’s witness at 185 acres, and on an earlier calcula- 
tion at 238 acres. Plaintiffs’ improvements are situated to 
the north of the south creek bed. These creeks carry 
little, if any, water during dry periods, but serve as nat- 
ural run-off areas following rains and melting snow. 

It does not appear when or under what conditions the 
highway was established along the east side of plaintiffs’ 
land, nor what rights the state acquired or had therein. 
It became a part of the state highway by legislative act in 
1919. Laws 1919, ch. 190, t. VII, art. 2, § 1, p. 808. About 
that time it appears to have been a dirt road following the 
normal levels of the land with culverts at the points where 
each of the creeks crosses the highway. It next was a grav- 
eled highway. Beginning in 1930, the defendant improved 
and paved the highway. The work was completed in 1932. 
As a part of the improvement the state raised the eleva- 
tion of the road seven feet at the north creek bed and four 
to five feet at the south creek bed. These changes in ele- 
vation were made to improve the use and safety of the 
highway. 

A culvert six feet by four feet and the length of the 
grade’s width was placed in the highway embankment at 
the north creek bed. The intake was placed above the 
normal level of the land to give a drop for flowage. The 
land to the east of this culvert was low and it was not neces- 
sary to construct an outlet. A culvert eight feet by four 
feet and the length of the grade’s width was placed in the 
highway embankment at the south creek. There the creek 
had a natural and defined bed to the east for some 400 
feet, where it emptied into another creek. 

Defendant’s engineer, who designed these culverts, testi- 
fied that their attempt was to design culverts so that they 
would handle a “normal rainfall,’ just filling the inlet of 
the box. As a basis they took into consideration their 
knowledge of rains for a ten-year period prior to the con- 
struction. They likewise considered the topography of the 
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drainage area, the water-absorbing qualities of the soil 
and other elements. It was not demonstrated, these ele- 
ments being considered, that the culverts were adequate to 
carry off the.anticipated waters. 

The defendant as a part of its construction built a new 
drainway to establish an outlet for the waters coming 
through the south culvert, and straightened and filled in 
the one that nature provided. Thereafter during the dry 
years between 1930 and 1940, this artificial drainway to the. 
east of the highway filled with dirt and debris, so that the 
tenant on the land was able to farm across it in places. 

Plaintiffs’ engineer testified that it was necessary that 
the drainage ditch east of the south culvert be kept open to 
provide a waterway equal to that of the culvert to carry 
off the water flowing through that culvert, and likewise 
that the culvert at the north drainway should have been 
larger in size. 

On May 10, 1942, a heavy rainfall occurred in a large 
area of which plaintiffs’ land was a part. It is estimated 
that a total of eight inches fell in some places, causing ser- 
ious flood conditions in several localities. On plaintiffs’ 
land the rain fell throughout the night, with the heaviest 
downpour during the early hours. Rain waters came down 
these two drainways on plaintiffs’ land. The water coming 
down the north drainway was of such volume that it could 
not flow at once through the culvert, was backed up by the 
highway embankment and flooded 4.6 acres of plaintiffs’ 
land, damaging both crops and land. The water coming 
down the south drainway was of such volume that it was 
unable to flow at once through the culvert and the filled-in 
drainway to the east, and it likewise was backed up by the 
highway embankment and flooded plaintiffs’ lands and 
part of their improvements to the damage of lands, im- 
provements, and personal property. Figures on the exhibits 
indicate that the waters may have run across the pavement 
at this point. 


There is no evidence directly as to the total amount of 
rainfall in this storm or its intensity at any one time in 
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the drainage area that crosses and is on plaintiffs’ lands. 
Plaintiff offered the evidence of long-time residents of the 
immediate locality, who testified that there had been rain- 
falls of equal intensity in that area prior thereto, parti- 
cularly one in 1922 when over four inches fell in one hour. 
Defendant offered evidence‘of others further removed from 
the land involved, who testified that they had never known 
of a rainfall of equal intensity. 

The evidence is that prior to the elevation of the grades 
and construction of the paved highway the waters coming 
‘down these drainways in time of heavy rains flowed across 
the highway and off without doing material damage. Evi- 
dence also went to the jury that a similar rain came in 
1943, although not of equal volume, and the waters reached 
the embankment at one time and then backed up on plain- 
tiffs’ land. Thereafter the defendant cleaned out and re- 
opened the drain to the east of the highway connecting 
with the south culvert. 

Plaintiffs alleged that the culverts were too small to 
carry away the surplus waters and that defendant failed 
and neglected to keep open the drainage ditches to the 
east of the culverts and thus caused the damage. 

Defendant by answer alleged, among other things, that 
_ the rainfall was unprecedented in volume and intensity, 
and that the flooding of plaintiffs’ premises was due to 
natural conditions, and was without contribution thereto 
by any act of this defendant or influence on said water by 
defendant’s grades, embankments, highway, or culverts. 

Defendant presents first the proposition that the trial 
court was without jurisdiction to try this action against 
the state, it being a tort action and it not being shown that 
legislative permission to sue had been obtained. Defend- 
ant relies upon the constitutional provision that: “The state 
may sue and be sued, and the legislature shall provide by 
law in what manner and in what courts suits shall be 
brought.” Constitution, art. V, § 22. Plaintiffs base their 
action upon the provisions of section 21, article I, of the 
Constitution which provides: “The property of no person 
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shall be taken or damaged for public use without just com- 
pensation therefor.” This assignment goes to plaintiffs’ 
cause in its entirety and the question then is whether or not 
plaintiffs are entitled to maintain any essential part of 
their cause against the state under the provisions of section 
21, article I, of the Constitution. 

It is well established that legislative enactment is not 
necessary to give effect to section 21, article I, of the Con- 
stitution. It is a self-executing provision. Nine Mile Irri- 
gation District v. State, 118 Neb. 522, 225 N. W. 679; 
Bordy v. State, 142 Neb. 714, 7 N. W. 2d 632. It prohibits 
the state from damaging property for public use without 
compensation. It protects property rights from invasion 
by the state as well as the subdivisions of the state and cor- 
porations. Nine Mile Irrigation District v. State, supra. 
Likewise, it is established that, in the absence of a statute 
granting the right, damages cannot be recovered against 
the state for negligence of any of its officers, agents, or 
employees. Shear v. State, 117 Neb. 865, 223 N. W. 130. 
However, the fact that the state is not liable for the negli- 
gence of its officers, agents, and employees does not ex- 
cuse it from liability for the taking or damaging of prop- 
erty which was or could have been done under its powers 
of eminent domain. Nine Mile Irrigation District v. State, 
supra; Gledhill v. State, 123 Neb. 726, 2483 N. W. 909; 
Psota v. Sherman County, 124 Neb. 154, 245 .N. W. 405; 
Snyder v. Platte Valley Public Power and Irrigation Dis- 
trict, 144 Neb. 308, 13 N. W. 2d 160. It likewise is settled 
that one whose property is damaged without actual taking 
is entitled to just compensation. Gledhill v. State, supra. 

When the public acquires either title to or a permanent 
easement in a strip of land for a highway, it is presumed 
that the landowner either received full compensation or 
_ waived the right thereto at the time the right was acquired. 
This presumption applies to compensation for the land 
taken and to consequential damages to lands not taken 
arising from a subsequent proper construction of the high- 
way, which must have been within the contemplation of the 
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parties at the time the public acquired the right. Psota v. 
Sherman County, supra. See, also, Snyder v. Platte Val- 
ley Public Power and Irrigation District, 140 Neb. 897, 2 
N. W. 2d 327. A landowner who seeks compensation under 
the constitutional provision for damages arising as a re- 
sult of construction of a highway subsequent to the original 
taking, and who shows that the construction causing the 
damage was not proper, has stated a cause of action en- 
titling him to maintain an action against the state. Psota 
v. Sherman County, supra; Gledhill v. State, supra. 

In this class of cases the parties are held to have known 
the nature of the proposed improvement at the time of the 
original taking or damaging, and to have contemplated that 
subsequent construction would be done in a proper manner. 
Compensation is deemed to have been paid, waived, or ad- 
judicated on that basis. When it appears that the im- 
provement was subsequently constructed in. an improper 
manner and damages arise therefrom, an additional ele- 
ment of damage is presented. The liability for this sub- 
sequent damage rests upon the original taking or damag- 
ing for a public use. Recovery is permitted because that 
new element was not contemplated nor determined at the 
time of the original taking or damaging. 

In Gledhill v. State, swpra, we quoted with approval the 
following statement: “Failure to make proper provision 
for the flow of water under a bridge or culvert has been 
held to impose liability, although such bridge or culvert 
may be constructed according to approved principles of 
engineering; the fact that it does materially obstruct the 
flow being held to be in itself evidence that it was not 
properly constructed, regardless of the principles upon 
which it was built.” 

Defendant initially, throughout the case, and here, di- 
rects its objection to the right of the plaintiffs to recover 
any of the damages suffered. Clearly plaintiffs stated a 
cause of action for the damages suffered as a result of the 
construction of the culverts. By proof they sustained that 
issue. 
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By its objection in the trial court defendant did not pre- 
sent the separable question of the right of the plaintiffs to 
recover for such damages, if any, as may have arisen from 
the failure of the defendant to keep open the drainway east 
of the highway. Accordingly, that question is not deter- 
mined here. 

The objection of the defendant to the jurisdiction of the 
court is without merit. 

Defendant next contends that this flood was extraordin- 
ary, unprecedented, and not reasonably to be foreseen, and 
constituted an act of God as a matter of law, relieving the 
defendant of liability. The trial court submitted that ques- 
tion to the jury. The defendant does not point out any | 
error in the instructions submitting that issue. The evi- 
dence on this question has been recited. We think it was 
a question for the jury and see no merit in this assign- 
ment. 

Finally, defendant contends that whether compensation 
is assessed in condemnation proceedings or in an action 
for damages, where condemnation hag not been had, the 
right of action accrues at the time of the completion of 
the construction of the public works, and hence this ac- 
tion is barred by the statute of limitations. We have doubts 
as to whether that question has been preserved so as to be 
presentable here, but waiving that, there is no merit in the 
assignment. We have held that the right to damages for 
an obstruction of a stream by an insufficient culvert or 
drain does not accrue when the structure is built, but when 
the overflow actually results. Chicago, R. I. & P. R. Co. v. 
Andreesen, 62 Neb. 456, 87 N. W. 167. The principle of 
this rule has been followed many times and applied in a 
variety of circumstances. See 8 Neb. Digest, Limitation 
of Actions, Key No. 55(7), p. 45. See, also, 87 C. J., Limit- 
ations of Actions, § 255, p. 891. 

The judgment of the trial court is affirmed. 

AFFIRMED. 
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FRANK RATAY, APPELLEE, V. F. J. WYLIE ET AL., APPELLEES, 
MILES J. ELLIS, APPELLANT. 
22 N. W. 2d 622 
FILED APRIL 26, 1946. No. 32071. 
1. Appeal and Error. This court will, on its own motion, refuse to 
consider a document appearing in the record and purporting to be 
a bill of exceptions when not allowed as such by the trial judge 
or authenticated by the certificate of the clerk of the trial court. 
2. Workmen’s Compensation: APPEAL AND Error. A bill of excep- 
tions filed in this court on appeal from the district court in a 
compensation case must be prepared, served, settled, and filed in 
accordance with § 25-1140, R. S. 1943. 

Where on appeal in a compensation case from 
a judgment of the district court the record contains no bill of 
exceptions and the pleadings are sufficient to support the judg- 
ment, it will be affirmed. ; 

APPEAL from the district court for Douglas County: 

JAMES T. ENGLISH, JUDGE. Affirmed. 

Fischer, Fischer & Fischer, for appellant. 
Fitzgerald, Tesar & Welch, for appellee. 
Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 

YEAGER, CHAPPELL, and WENKE, JJ. 

MESSMORE, J. 


This is a compensation action to recover benefits under 
the workmen’s compensation law for an injury due to an 
accident alleged to have been suffered by the plaintiff in 
the course of his employment. The case was heard before 
one of the judges of the Nebraska Workmen’s Compensa- 
tion Court, and the plaintiff’s petition was dismissed. On 
rehearing in the Nebraska Workmen’s Compensation Court 
judgment was rendered for the plaintiff and an award en- 
tered in his favor. On appeal to the district court the 
judgment and award of the Nebraska Workmen’s Compen- 
sation Court on rehearing was affirmed. The defendant, 
Miles J. Ellis, appeals. 

The record discloses that the alleged bill of exceptions 
was settled, allowed, and made a part of the record in the 
rehearing of the said cause in the Nebraska Workmen’s 
Compensation Court, and contains a certificate of the clerk 
of the Nebraska Workmen’s Compensation Court that it is 


202 NEBRASKA REPORTS [VoL. 147 


Ratay v. Wylie 


the original bill of exceptions filed in the office of the Ne- 
braska Workmen’s Compensation Court. The transcript of 
testimony taken on rehearing before the Nebraska Work- 
men’s Compensation Court was filed with the Clerk of the 
Supreme Court. 

The record further discloses that the purported bill of 
exceptions has never been submitted to the adverse party 
for correcticn or amendment, and there is nothing to be 
found in the record, as now lodged in the Supreme Court, 
indicating that this bill of exceptions was in fact ever sub- 
mitted to the district court for its consideration at the time 
of the hearing before the district judge, or that the bill of 
exceptions was allowed by the district judge or by the clerk 
of the district court, or by agreement of the parties as the 
bill of exceptions before the district judge in the hearing 
conducted on the appeal to the district court. 

While the appellee has not moved to quash the bill of ex- 
ceptions, however, we have often stated the rule in this 
court to be: “The rule is settled that this court will, on its. 
own motion, refuse to consider a document appearing in 
the record and purporting to be a bill of exceptions when 
not authenticated as such by the certificate of the clerk of 
the trial court.” State Bank v. Bradstreet, 89 Neb. 186, 
130 N. W. 1038. See, also, Union Stock Yards Nat. Bank 
v. Lamb, 92 Neb. 608, 189 N. W. 216; In re Estate of Abts, 
122 Neb. 714, 241 N. W. 270; Essex v. Brown, 139 Neb.. 
435, 297 N. W. 659; Bednar v. Bednar, 146 Neb. 726, 21 
N. W. 2d 438. 

In considering this appeal, section 48-185, R. S. 1943, 
is controlling. It provides in part: “Any appeal from the. 
judgment of the district court shall be prosecuted in 
accordance with the general laws of the state regulating 
appeals in actions at law except that such appeal shall be 
perfected within thirty days from the entry of judgment. 
by the district court * * *.” 

The general law, section 25-1140, R. S. 1948, provides in 
part: “When the decision is not entered on the record or the 
grounds of objection do not sufficiently appear in the entry, 
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the party excepting must reduce his exceptions to writing 
within forty days from the adjournment sine die of the 
term of court at which judgment is rendered or at which 
the motion for a new trial is ruled on, and submit the same 
to the adverse party or his attorney of record for examina- 
tion and amendment if desired. * * * Within ten days after 
such submission, the adverse party may propose amend- 
ments thereto and shall return said bill with his proposed 
amendments to the other party or his attorney of record. 
The bill and proposed amendments must, within ten days 
thereafter, be presented by the party seeking the settle- 
ment of the bill to the judge who heard or tried the case, 
upon five days’ notice to the adverse party, or his attorney 
of record, at which time the judge shall settle the bill of 
exceptions. * * * When settled, the bill must be signed by 
the judge with his certificate to the effect that the same 
is allowed.” 

Except for the change as to the time in which the appeal 
shall be perfected, section 48-185, R. S. 1948, provides that 
the method of perfecting an appeal in a compensation case 
shall be in accordance with the general laws of the state 
regulating appeals in actions at law. See Fallis v. Vogel, 137 
Neb. 598, 290 N. W. 461. Consequently, a bill of exceptions 
must be prepared, served, settled, and filed in accordance 
with the general statute on the subject. § 25-1140, R. S. 
1948. This, appellant has failed to-do. See Adkisson v. 
Gamble, 143 Neb. 417, 9 N. W. 2d 711. See, also, Romberg v. 
Fokken, 47 Neb. 198, 66 N. W. 282. 

It is obvious that failure to comply with the statute 
places this court in a position of being unable to tell whether 
the testimony and exhibits before us were considered: by 
the district court, or if they constitute all of the evidence 
that was before the district court. Authentication by the 
proper officials of the district court is necessary to insure 
that all the evidence, and only that which was before the - 
district court, is before this court on appeal. We do not 
infer that it is necessary to recopy the evidence where it is 
to be heard de novo on the record, but it is necessary that 


204 NEBRASKA REPORTS (VoL. 147 
Pruitt v. Lincoln City Lines 


it be offered in evidence and again authenticated, served,. 
and filed in the district court in order that this court may 
know that it is the complete record of the evidence, rul- 
ings and exceptions made in the district court. See Ad- 
kisson v. Gamble, supra. See, also, Romberg v. Fokken, 
supra; Denise v. City of Omaha, 49 Neb. 750, 69 N. W. 
119. ' 

The basis of the appeal is the claim that the court erred’ 
in holding the evidence sufficient to sustain a judgment for 
plaintiff. With the bill of exceptions quashed, it must be 
presumed that the evidence supports the findings of fact 
made by the trial judge. The time having elapsed for pre- 
paring, serving, settling, and filing a proper bill of excep-. 
tions, the presumption that the record supports the findings. 
of the trial court becomes conclusive. In the instant case- 
the pleadings are sufficient to sustain the judgment, and 
under the circumstances, the judgment of the district 
court must be affirmed. See Bednar v. Bednar, supra. 

Assignments of error that require an examination of the: 
evidence are unavailing on appeal in absence of a bill of 
exceptions. See In re Estate of Abts, supra. 

The rule is that when a bill of exceptions has been 
quashed, no question will be considered, a determination 
of which necessarily involves an examination of the evi- 
dence adduced in the trial court. See Bednar v. Bednar,, 
supra, and cases cited therein. 

There being no errors assigned except those requiring an: 
examination of the evidence adduced on the trial, and the 
pleadings being sufficient to sustain the judgment, the. 
judgment of the district court must be affirmed. 

AFFIRMED. 


HELEN PRUITT, APPELLEE, Vv. LINCOLN CITy LINES, 
APPELLANT. 
22 N. W. 2d 651 
; FILED APRIL 26, 1946. No. 31999. 
1. Carriers. Common carriers of passengers, such as city bus lines, 
are required to exercise the utmost skill, diligence, and foresight 
consistent with the business in which they are engaged for the: 
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safety of their passengers and they are liable for the slightest 

negligence proximately causing injury. 

: NEGLIGENCE. A common carrier of passengers is liable 
for personal injuries to a passenger, if caused by the concurrent 
negligence of the carrier’s servant and third persons. 

3. Trial. Instructions are to be considered together, to the end that 
they may be properly understood, and, when so construed, if as 
a whole they fairly state the law applicable to the issues pre- 
sented by the pleadings and the evidence in support thereof, 
error cannot be predicated on the giving of the same. 

4. Negligence. The physical facts are sufficient to bar a recovery 
for negligence only when they indisputably demonstrate that the 
collision out of which the cause of action arose was not caused 
by the party charged. 

5. Appeal and Error. Where there is no prejudicial error found in 
the record and the verdict of a jury has sufficient competent evi- 
dence to support it, the judgment will be affirmed. 

6. New Trial. A new trial will not be granted upon the ground of 
newly discovered evidence, where such evidence is merely cumu- 
lative or impeaching or not of such controlling force as would 
probably change the result of the trial. 

APPEAL from the district court for Lancaster County: 

JEFFERSON H. BROADY, JUDGE. Affirmed. 

F. B. Baylor and George Healey, for appellant. 
Chambers & Holland, for appellee. 
Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 

YEAGER, CHAPPELL, and WENKE, JJ. 

CHAPPELL, J. 


Plaintiff, a passenger on detendant’s common carrier bus, 
instituted this action to recover for personal injuries. A 
jury awarded her a verdict for $2,000, upon which judg- 
ment was entered. Motion for new trial was overruled and 
defendant appealed to this court. Assignments of error 
are substantially that (1) the trial court erred in giving 
instruction No. 9; (2) that the verdict is contrary to law, 
not sustained by the evidence, and excessive; and (3) that 
the trial court erred in its refusal to grant a new trial on 
the ground of newly discovered evidence. We find that de- 
fendant’s contentions cannot be sustained. 


The theory of plaintiff's case, as reflected in her petition, 
was that she was a paid passenger, sitting on the right 
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side of defendant’s bus as it proceeded east between 19th 
and 20th on O Street in Lincoln where it collided with a 
car parked on the south side of O Street. Plaintiff claimed 
that the operator of the bus was negligent because in view 
of the weather conditions he failed to keep a proper look- 
out for other vehicles on the street, failed to have the bus 
under reasonable and proper control, and failed to operate 
it so as to avoid striking the parked car with which it col- 
lided, thereby proximately causing the accident and re- 
sulting painful and permanent injuries to plaintiff. 

Defendant’s theory of defense, as reflected in its answer, 
was that the operator of the bus was not negligent and 
that if plaintiff suffered any damages they were proxi- 
mately caused by the negligence of the driver of the parked 
car who negligently without warning, and in violation of 
city traffic ordinances, suddenly backed his car out from 
the curb into the bus without opportunity for the operator 
to see the movement or avoid the accident. 

Hereinafter the driver of the bus will be called the oper- 
ator and the owner of the car the driver. 

The record discloses that the parties each respectively 
offered competent evidence in support of or denial of the 
issues thus presented which were submitted to the jury 
by appropriate instructions, unless, as contended by de- 
fendant, instruction No. 9 was erroneously given. To de- 
termine that question we must consider all of the instruc- 
tions given by the trial court in the light of the duty im- 
posed upon defendant in such cases. 

In that connection it is the rule that: “Instructions are 
to be considered together, to the end that they may be 
properly understood, and, when so construed, if as a whole 
they fairly state the law applicable to the evidence, error 
cannot be predicated on the giving of the same.” Galla- 
gher v. Law, 1385 Neb. 381, 281 N. W. 806. 

With reference to the duty of defendant, it is the rule 
that common carriers of passengers, such as city bus lines, 
are required to exercise the utmost skill, diligence, and 
foresight consistent with the business in which they are 
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engaged for the safety of their passengers and they are li- 
able for the slightest negligence proximately causing in- 
jury. Fielding v. Publix Cars, Inc., 183 Neb. 818, 277 N. 
W. 331. 

As we construe instruction No. 9, it fairly presented to 
the jury defendant’s theory of defense, recited the above 
duty lawfully imposed upon the operator of the bus in 
connection therewith, and informed the jury that defend- 
ant would not be liable for negligence if it found that the 
car suddenly backed out without warning, thereby giving 
the operator of the bus no reasonable opportunity to avoid 
the accident. As so construed the instruction could not 
be prejudicial to defendant. 

Defendant in its brief contends that the instruction per- 
mitted plaintiff in effect to recover upon a theory that the 
accident was proximately caused by the concurrent negli- 
gence of the driver and operator which was not pleaded ir 
her petition. However, if the instruction could be so con- 
strued, which we believe it could not, we are forced to ar-: 
rive at the same result. Under the issues presented by the 
pleadings and evidence adduced in support thereof, we are 
unable to hold that plaintiff’s petition was so narrow and 
restrictive in theory as to exclude operation of the rule that 
“A common carrier of passengers is liable for personal in- 
juries to a passenger, if caused by the concurrent negli- 
gence of the carrier’s servant and third persons.” Daly v. 
Publix Cars, 128 Neb. 408, 259 N. W. 163. 

Further, an examination of all the instructions given dis- 
closes that the latter theory appears in other instructions 
of which no complaint is made by assignment of error in 
this court. Our conclusion is, therefore, that the trial 
court did not err in the giving of instruction No. 9. 


Defendant next contends that the verdict is contrary to 
law, not sustained by the evidence, and excessive. The rec- 
ord discloses that part of the evidence is undisputed. That 
part is as follows: It was snowing heavily on the day of 
the accident which happened between 4 and 4:30 p. m., 
April 17, 1944. The snow was sticking to the windows of 
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the bus but the front window wipers were working effi- 
ciently and the view from the side windows was only par- 
tially obstructed. The streets were slushy and wet. Plain- 
tiff was 29 years of age, married, and the mother of five 
young boys. At the time of the accident, she was a paid 
passenger on defendant’s bus and sat near a window on the 
right side, just ahead of the back door. The bus, crowded 
with people standing in the aisles, was proceeding east on 
O Street between 19th and 20th, on the inside traffic lane, 
about three feet from the back of parked cars. Until the 
bus reached a point near the accident it was traveling 
without chains from 15 to 20 miles an hour. The bus and 
a car belonging to another collided. Plaintiff did not see 
the accident. At the time of the impact she was thrown 
forward and back against the window winder, bumping 
her right arm above the elbow nearer the shoulder. After 
the accident the operator asked if anyone was injured. 
Plaintiff said “her arm was injured,” that “she was hurt.” 
At the scene of the accident she filled out an accident card 
reciting, among other things, that she was “Bumped.” 
The defendant’s physician was called but believing that 
she was not seriously injured, plaintiff did not go to the 
physician’s office and he did not examine her at that time. 
She rode home on the relief bus. 

The record discloses that the evidence of the respective 
parties relating to the cause of the accident and the extent 
of plaintiffs injuries is primarily in irreconcilable con- 
flict. 

The driver testified that he parked his car 18 to 25 inches 
from the south curb because snow moved from the sidewalk 
to the street prevented parking against the curb. He said 
in substance that two or three others had parked their 
cars west of his in a similar manner and that some of the 
parked cars extended a few inches farther out into the 
street than others. One such car had moved out before the 
accident. 

The driver testified that he came out of an auto parts 
store nearby and as he was getting into his car, before he 
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had time to start his motor or even shut his car door, de- 
fendant’s bus ran into the middle to left side of the 
back of his car and then proceeded at an angle toward the 
center of the street, stopping with the back end thereof 
close to the rear of his car. A police officer who testified 
for defendant but did not see the accident, although he was 
on the sidewalk nearby, stated that after the bus stopped 
the driver’s car stood near the center of the bus. two or 
three feet from it. 

On the other hand the operator testified for defendant 
that when he was 10 or 12 feet back of the car and about 
three feet out into the street, the driver, without warning, 
suddenly backed his car out from the curb into the bus. 
The operator said in substance that in the distance of 10 
or 12 feet he swung to the left about two feet to avoid the 
car but was unable to do so. Thereafter, upon observing 
that there would be a collision, he put on his brakes, slowed 
down, and the middle of the back of the car hit the bus 
on the right front corner. The bus immediately following 
the impact continued east on O Street for a distance of 
about 30 feet before stopping. The operator testified that 
he did so purposely to clear traffic. The right front corner 
of the bus was struck, the adjacent right front door hinge 
was damaged, jamming the right front of the bus door so 
that it would not operate. Evidence was also adduced by 
defendant that there was no snow piled at the curb and 
that all cars at that time were parked against the curb. 

Defendant contends the verdict is not supported by the 
evidence and is contrary to law because physical facts 
demonstrate that the accident could not have happened as 
plaintiff claims, but could only have happened if the car 
backed out into the bus, in the manner claimed by defend- 
ant. The physical facts relied upon are that other cars 
being parked in a similar manner west of the car with 
which the bus collided made it impossible for the bus com- 
ing from the west to be struck on the side unless the driver 
of the car was backing out. 

With reference to physical facts it is a rule that “If but 
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one inference may be arrived at in the minds of reasonable 
men from an examination of the physical facts, then that 
inference must be accepted, but if with equal force and 
propriety an opposite inference or inferences may be drawn 
the question becomes one for the jury.” Jones v. Union P. 
R. R. Co., 141 Neb. 112, 2 N. W. 2d 624. The same rule 
has been restated recently as follows: “The physical facts 
are sufficient to bar a recovery for negligence only when they 
indisputably demonstrate that the collision out of which 
the cause of action arose was not caused by the party 
charged.” Riekes v. Schantz, 144 Neb. 150, 12 N. W. 2d 
766. 

In that regard we call attention to the fact that a bus 
is capable, as a streetcar is not, of turning in any direction 
on the street by the action or inaction of the operator. We 
are unable to find that the physical facts relied upon could 
have prevented the operator of defendant’s bus from turn- 
ing it or permitting it to turn into the car, howsoever the 
evidence might show other cars were parked, or from fail- 
ing to turn out and avoid striking the car involved if pro- 
truding into the street. Further, defendant’s operator af- 
firmatively testified that the bus was struck on the right 
front corner and that the driver did not back into the side 
of the bus. 

We conclude that the physical facts relied upon by de- 
fendant do not indisputably demonstrate that the collision 
was not caused by the negligence of the operator of the 
bus. 

We inquire then whether the verdict was excessive. This 
court has held that “The verdict of a jury based upon con- 
flicting testimony will not be disturbed unless clearly 
wrong.” Hahn v. Doyle, 136 Neb. 469, 286 N. W. 389. It 
is also the general rule that “It will not be presumed that 
passion and prejudice influenced the minds of jurors. That 
influence must appear from the record before a new trial 
will be granted for, that reason. 

“Where there is no prejudicial error found in the record 
and the verdict of a jury has sufficient competent evidence 
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to support it, the judgment will be affirmed.” Hickey v. 
Omaha and Council Bluffs Street Ry. Co., 140 Neb. 665, 1 
N. W. 2d 304. See, also, Van Auker v. Steckley’s Hybrid 
Seed Corn Co., 143 Neb. 24, 8 N. W. 2d 451. 

The plaintiff, her mother who lived nearby, a soldier’s 
wife who lived with plaintiff, and plaintiff’s physician all 
gave competent evidence for plaintiff bearing upon the 
question of her disability. That evidence was substantially 
as follows: On the evening of the accident, after plaintiff 
arrived home, sharp pains appeared in plaintiff’s arms and 
shoulder, her arm became discolored and swollen, and she 
was nauseated. This is verified in part by one of defend- 
ant’s own witnesses who testified that plaintiff’s arm and 
hand were swollen up that night and that plaintiff's arm 
was hurting badly the next morning when they went to 
the doctor. Plaintiff’s physician was called by telephone 
the evening of the accident. He advised the use of hot 
packs until he could see her the next day. The next day 
he examined plaintiff, taped her arm, and put it in a sling. 
He gave her a sedative and advised rest. Thereafter, he 
saw plaintiff every day for approximately 10 days, then 
twice a week for several weeks, and thereafter occasionally 
until the trial. 

Evidence was also adduced to the effect that plaintiff was 
in good health before the accident and able to perform all 
of the specific, arduous household duties for a family of 
seven but since the accident has been unable to do so with- 
out assistance; and that she could perform the easier more 
simple tasks and some days was able to do more than 
others, but although somewhat improved was still dis- 
abled at the time of trial. Plaintiff claimed that she had 
suffered pain continuously for some time after the acci- 
dent, and even at the time of trial suffered pain at inter- 
vals in her shoulder, neck, and back, and that her right 
hand had lost grip, swelled, and became numb in the morn- 
ings. She claimed that she could not raise her arm in cer- 
tain positions without pain. Her physician testified in 
support thereof and said he was of the opinion that as a re- 
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sult of her injury in the accident, plaintiff suffered a perm- 
anent partial injury to the nerve supplying the deltoid 
muscle which made it weak in action with limitation of 
motion at right angles to her body. He testified that plain- 
tiff had objective symptoms of injury at first but that later 
they were only subjective. Since the accident plaintiff has 
had an appendectomy and some heart difficulty for which it 
was not claimed that the accident was in any way re- 
sponsible. 

Two physicians testified for defendant upon the ques- 
tion of plaintiff’s alleged disability. One was the company 
physician who examined plaintiff for the first time, ap- 
proximately six months after the accident. He testified in 
substance that although plaintiff complained that she was 
unable to move her arm in certain respects without pain, 
his examination disclosed no objective symptoms of injury 
or disability. The other physician examined plaintiff on 
December 5, 1944, and took X-rays of her neck and 
shoulder. His testimony was to the effect the plaintiff 
could use her arm and raise it up to a certain point but 
that she complained of pain beyond that point. However, 
his testimony is also that he could find no objective symp- 
toms of injury or disability. Both physicians admitted at 
the time of trial that plaintiff’s hand was then slightly 
swollen but gave as their opinion that it could have re- 
sulted from nonuse. 

Plaintiff was an employee of a Lincoln candy company 
for six days in 1944. Three employees of that company 
testified for defendant. Their evidence is substantially 
that when plaintiff took the position she filled out an “AP- 
PLICATION FOR TEMPORARY EMPLOYMENT,” ans- 
wering questions of physical fitness. One was “What Special 
Ailments or Diseases Have You Had?” She answered 
“None.” The plaintiff, however, told the supervisor that 
she had been injured in an accident and had a suit pend- 
ing. 

During the week ending October 21, 1944, plaintiff 
worked for the candy company from Thursday to Sunday, 
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inclusive, 34 hours, and the week ending October 28, Tues- 
day and Wednesday, inclusive, 18 hours. During that per- 
iod she occasionally packed candy but for the most part 
carried candy trays to the packers. Each tray weighed ap- 
proximately three pounds. They were taken from cup- 
board shelves, starting from the top, the highest of which 
was 5.10 to 6.2 feet from the floor, and delivered to the 
packers. The work required the use of both arms. Some- 
times plaintiff carried from one to three trays at once. 
The employees testified that the work was not heavy but 
monotonous; that plaintiff seemed to have no difficulty in 
performing it and used both arms to do so without com- 
plaint.. In rebuttal plaintiff admitted that she worked for 
the company but said she was unable to work Monday of 
the second week because her fingers were swollen tight so 
that she could not open them and that she quit because she 
could not stand the work. 

Another witness for defendant, who lived near plaintiff, 
testified that she had observed plaintiff using her arm in 
performing all kinds of specific, arduous household duties 
which plaintiff had testified she could not do. The wit- 
ness also testified that plaintiff did not wear her arm in a 
sling at home but told the witness that she did wear the 
sling when she went out so that no one could see her with- 
out it. In rebuttal plaintiff admitted that she went with- 
out the sling part of the fime upon the doctor’s instructions 
in order to assist circulation. 

The testimony, it will be observed, is almost squarely in 
conflict on the question of the extent of plaintiff’s disability. 
We find no prejudicial error in the record. The verdict is 
supported by competent evidence. Under the circum- 
stances presented, this court cannot usurp the functions of 
a jury and set it aside. Therefore, we are unable to sus- 
tain defendant’s contention that it is excessive. 

Defendant in motion for a new trial supported by five 
affidavits, which appear in the record, asked for a new trial 
on the ground of newly discovered evidence. One such 
affidavit related primarily to the manner in which plain- 
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tiff claimed that she suffered the injury, another related to 
the extent of plaintiff's alleged disability, and the other 
three, made by counsel for defendant, related to due dili- 
gence. 

It has long been established in this jurisdiction that 
whether a motion for a new trial should be sustained or 
overruled rests in the sound judicial discretion of the trial 
court bearing in mind the rule that “A new trial will not be 
granted upon the ground of newly discovered evidence, 
where such evidence is merely cumulative or impeaching or 
not of such controlling force as would probably change the 
result of the trial.” Killion v. Dinklage, 121 Neb. 322, 
236 N. W. 757. See, also, Miller v. Crosson, 183 Neb. 892, 
277 N. W. 796. 


After examination of defendant’s affidavits in support of 
the motion, together with the record before us, we conclude 
that the trial court did not err in overruling defendant’s 
motion for a new trial. 

For the reasons ‘heretofore stated, the judgment of the 
trial court is affirmed. 

AFFIRMED. 


OpaL L. MCRAE, APPELLEE, Vv. A. W. ULRICH, INC., DOING 
BUSINESS AS ULRICH OIL COMPANY, ET AL., 
APPELLANTS, 

22 N. W. 2d 697 
FILED May 3, 1946. No. 32063. 

Workmen’s Compensation. The Workmen’s Compensation Act of this 
state is applicable where the employer is engaged in business 
in this state, and the employee, while performing work in 
another state incident to such business, suffers disability or 
death caused by an accidental injury arising out of and in the 
course of his employment. 

APPEAL from the district court for Lancaster County: 

JEFFERSON H. BROADY, JUDGE. Affirmed; appellee allowed 

$150 attorney fee for services in this court. 


Baylor, Bloss & Evnen and Davis, Stubbs & Healey, 
for appellants. 
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Sackett, Brewster & Sackett and Carroll D. Smith, for 
appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

MESSMORE, J. 

This is a compensation case brought by Opal L. McRae 
as plaintiff, widow of Duncan McRae, deceased, to recover 
death benefits due to an accident arising out of and in the 
course of Duncan McRae’s employment with A. W. Ulrich, 
Inc. The action was tried before the Nebraska Workmen’s 
Compensation Court where a judgment was rendered in 
favor of the plaintiff. Upon appeal, the action was heard 
before the district court for Lancaster County where a 
judgment was entered in favor of the plaintiff, from which 
judgment, after the overruling of the motion for new trial, 
defendants appeal. 

The appellant, A. W. Ulrich Inc., will, for convenience, 
hereinafter be referred to as the corporation, and the ap- 
pellant insurance carrier requires no mention in the de- 
termination of this appeal. 

The record discloses that Opal L. McRae and Duncan 
McRae were married October 28, 1939, at Blue Rapids, 
Kansas, where they resided, together with their minor 
daughter, until May 17, 1944, when Duncan McRae was 
killed in an accident at or near Waterville, Kansas. Pre- 
vious to April 17, 1944, Duncan McRae was in the employ 
of the Herman Oil Company, but due to a prospective 
transfer to Omaha where he did not want to move, he de- 
livered a transport truck of the company to Omaha and re- 
turned home by way of West Point, Nebraska, where he 
entered the employment of the corporation as a gasoline 
transport driver, on or about April 17, 1944. His first as- 
signment was from West Point, Nebraska, to Marysville, 
Kansas, in what is termed a “two man relay,” the route 
from West Point, Nebraska, to Marysville, Kansas, consti- 
tuting the north end of the run, and the route from Marys- 
ville, to El Dorado, Kansas, where a refinery is located, 
constituting the south end of the run. He was paid on a 
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trip basis once a week an average wage of $50 a week. The 
corporation maintains one principal office in West Point, 
Nebraska, and no office at any other place. A few days 
prior to May 17, 1944, Duncan McRae was transferred to 
_the south end of the relay run, having agreed with an- 
other driver for the corporation to change from the north 
end of the run to the south end of the run every so often 
so each could have a change in driving. The assignment 
on the south end of the run consisted of driving an empty 
petroleum transport truck from Marysville, Kansas, to El 
Dorado, Kansas, where it was loaded and returned to 
Marysville, Kansas. 

The general nature of the corporation’s business is to 
buy and sell, at retail or wholesale, all kinds of gasoline, 
oil, automobile supplies, parts, accessories, and other pro- 
ducts and accessories of every nature and description, and 
to establish and maintain filling stations, bulk plants, and 
stores for such purposes. The corporation was licensed by 
the Interstate Commerce Commission for common carrier 
transport in the states of Iowa, Nebraska, Missouri, and 
Kansas. The majority of the operations were on short 
haul common carrier operations in Nebraska. 

The corporation sets forth that it is engaged in three 
separate businesses, the operation of a filling station and 
sale of automobile accessories at West Point, Nebraska, the 
operation of a cafe at such point, and, in addition, is a li- 
censed common carrier for transportation of petroleum 
products; that Duncan McRae was employed in the com- 
mon carrier branch of the business or industry, which 
constituted approximately 10 to 15 percent of the business 
of the corporation insofar as the corporation’s filling sta- 
tion was concerned; and that due to the nature of the com- 
mon carrier business, coupled with the fact that at the 
time of the fatal accident Duncan McRae was working 
solely for the corporation in the state of Kansas, the ex- 
tent of his employment in this part of the corporation’s 
business is such that it does not fall within Workmen’s 
Compensation Act of Nebraska. 
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We are not in accord with the corporation that the Ne- 
braska Workmen’s Compensation Act is not applicable. 
The reason therefore will hereafter appear in the opinion. 

On May 17, 1944, while engaged in driving the petroleum 
transport for the corporation from Marysville, Kansas, to 
El Dorado, Kansas, and after completing his first trip on 
this assignment and starting on the second trip, .Duncan 
McRae, the driver, was killed in a wreck at or near Water- 
ville, Kansas. 

The Nebraska Workmen’s Compensation Act contains no 
express provision regarding accidents which may occur 
outside of the state of Nebraska. However, section 48-186, 
R. S. 1948, provides that in all cases where the accident oc- 
curred outside of the state of Nebraska, the hearing before 
a judge of the Nebraska Workmen’s Compensation Court 
shall be at Lincoln, Nebraska, unless otherwise stipulated 
by the parties, and that all such cases upon appeal to the 
district court, unless otherwise stipulated, shall be heard 
in the district court for Lancaster County, Nebraska. 

It is apparent from this provision of the statute that 
the Nebraska Workmen’s Compensation Act does contem- 
plate that its terms shall apply to workmen who are em- 
ployed in Nebraska industries, even though their injury may 
occur in the performance of their duties as such workmen 
in another state. 

The principal assignment of error advanced by the cor- 
poration is that the findings of fact are not: conclusively 
supported by the evidence, and are contrary to law. 

The principal questions for determination in this case 
are whether the corporation was carrying on a business 
or industry within the state of Nebraska on May 17, 1944, 
at the time that Duncan McRae sustained personal acci- 
dental injuries resulting in his death arising out of and 
in the course of his employment as a transport truck driver 
for the corporation, and whether the work he was doing 
at that time was a part of the industry being carried on in - 
the state of Nebraska by the corporation. 

In this connection, the case of Penwell v. Anderson, 125 
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Neb. 449, 250 N. W. 665, sets forth the following: “In de- 
termining whether the compensation act is applicable to a 
particular case, it is of prime importance to determine the 
location of the industry. Ifthe industry in which the work- 
man is employed is located in this state, he is, ordinarily, 
entitled to the protection of the Nebraska compensation 
law, and this applies even though his injury may occur in 
another state, if the work that he was doing was a part of 
the industry being carried on in this state or was incident 
thereto. Domicile of the employer or employee and the 
place where the contract was entered into are not, in them- 
selves, controlling, although those facts may be circum- 
stances to aid in ascertaining whether the industry is lo- 
cated within the state.” 

The record in the instant case establishes the principal 
place of business of the corporation was, and is, in the 
state of Nebraska. The deceased, Duncan McRae, was em- 
ployed by such corporation in Nebraska. His wages were 
paid from the main office of the corporation located at West 
Point, Nebraska, where all the books of the corporation 
are kept. The phase of the corporation’s business in 
which Duncan McRae was employed consisted in the ma- 
jor part of short haul common carrier operations in Ne- 
braska. From approximately April 17, 1944, to within 
a few days of May 17, 1944, Duncan McRae was employed 
exclusively as a driver of a petroleum transport truck from 
West Point, Nebraska, to Marysville, Kansas. He trans- 
ferred, by agreement with another employee, to the Marys- 
ville-E] Dorado, Kansas run. At El Dorado, Kansas, the 
petroleum was procured, driven north to Marysville, Kan- 
sas, and brought into the state of Nebraska, taken to West 
Point, Nebraska, and there handled by the corporation. 
The oil transport truck involved in the fatal accident was 
the property of the corporation and engaged in its busi- 
ness at the time of the accident. It is obvious that the work 
performed by Duncan McRae at the time of his death, 
caused by an accident arising out of and in the course of 
his employment with the corporation, was incidental to 
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the industry of such corporation in the state of Nebraska. 

This disposes of the contention of the corporation pre- 
viously set forth. 

The principle of law announced in the case of Penwell 
v. Anderson, supra, governs. The Workmen’s Compen- 
sation Act of this state is applicable where the employer 
is engaged in a business in this state, and the employee, 
while performing work in another state incident to such 
business, suffers disability, caused by an accidental injury 
arising out of and in the course of his employment. See, 
also, McGuire v. Phelan-Shirley Co., 111 Neb. 609, 197 N. 
W. 615; Stone v. Thomson Co., 124 Neb. 181, 245 N. W. 
600; Skelly Oil Co. v. Gaugenbaugh, 119 Neb. 698, 230 N. 
W. 688; Esau v. Smith Bros., 124 Neb. 217, 246 N. W. 
230. 

Within the contemplation of section 48-125, R. S. 1943, 
the corporation having appealed from the judgment and 
award of the district court to this court, and having failed 
to obtain any reduction in the amount of the award, the 
attorneys for appellee are allowed $150 for their services 
in this court. 

The judgment and award of the district court is affirmed. 

AFFIRMED. 


JOHNNY JONES, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
22 N. W. 2d 710 
FILED MAY 38, 1946. No. 82045. 

1, Criminal Law. The charge that one accused of crime is an hab- 
itual criminal is not the charge of a distinct offense or crime. 
It is a direction of attention to facts which under the statute and’ 
the crime charged in the information are determinative of the 
penalty to be imposed. 


2. The habitual criminal law does not set out a distinct 
crime, but provides that the repetition of criminal conduct ag- 
gravates the offense and justifies heavier penalties. 

3. It is proper to set out the aggravation of a criminal 


offense justifying the heavier penalties contemplated by the 
habitual criminal law either in the count charging the crime or 
in a separate count in the information. 
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4. Trial. It is the duty of the court to instruct the jury on the 
law of the case, whether requested so to do or not; and an in- 
struction or instructions which, by the omission of certain ele- 
ments, have the effect of withdrawing from the consideration 
of the jury an essential issue or element of the case, is erron- 
eous; but where the jury is instructed generally upon the law, 
and when the instructions given do not have the effect above 
stated, error cannot be predicated upon the failure of the court 
to charge upon some particular phase of the case unless a 
proper instruction was requested by the party complaining. 


ERROR to the district court for Douglas County: ARTHUR 
C. THOMSEN, JUDGE. Affirmed. 

Frank L. Burbridge, for plaintiff in error. 

Walter R. Johnson, Attorney General, and Homer L. 
Kyle, for defendant in error. 

Heard before Simmons, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. , 

YEAGER, J. 


This is a criminal action prosecuted by the county at- 
torney of Douglas County, Nebraska, wherein Johnny Jones 
was charged with the offense of carrying concealed wea- 
pons. It was also charged in the information that Jones 
was an habitual criminal in that he had been twice con- 
victed of crime in the state of Nebraska and was twice 
sentenced and committed to prison for terms of more than 
one year. Trial was had to a jury which resulted in a ver- 
dict finding the defendant guilty of the crime charged and 
also that he was an habitual criminal. Motion for new 
trial was filed and overruled. Thereafter the defendant 
was sentenced to serve a term of eleven years in the State 
Penitentiary. From this conviction and sentence Jones has 
brought the case to this court for review by petition in 
error. 

For convenience plaintiff in error will be referred to as 
defendant and the defendant in error as the state. 

The brief contains many assignments of error but ex- 
amination of the brief discloses that only a few of them re- 
quire consideration herein. 

The first complaint to which attention is directed is a 
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charge in substance that the information is duplicitous 
for the reason that the charge of carrying concealed wea- 
pons and the allegations as to previous convictions are set 
‘forth in separate counts. It is true that the charge of 
carrying concealed weapons is contained in one count and. 
‘the charge that defendant is an habitual criminal and the 
allegation of the acts upon which the charge is based are 
contained in another. 

This contention is without merit. The charge that one 
is an habitual criminal] is not the charge of a distinct of- 
‘fense or crime. It is but a direction of attention to facts 
‘which under the statute and crime charged in the informa- 
‘tion are determinative of the penalty to be imposed. In 
Davis v. O’Grady, 187 Neb. 708, 291 N. W. 82, it was said: 
“The habitual criminal law does not set out a distinct crime, 
‘but provides that the repetition of criminal conduct aggra- 
‘vates the guilt and justifies heavier penalties.” See, also, 
Rains v. State, 142 Neb. 284, 5 N. W. 2d 887. 

The statute prescribes no method of calling attention to 
previous convictions in case of a charge of a crime aggra- 
‘vated by previous convictions and neither has this court 
done so, but in Taylor v. State, 114 Neb. 257, 207 N. W. 
‘207, there is a clear indication of the propriety of the 
method followed by the county attorney in this case. In 
‘the opinion in that case it was said: “It is argued by the 
‘defendant that it was greatly to his prejudice to have the 
matter of his previous conviction set out in the informa- 
tion. While it probably was not necessary to set out the 
fact of the former conviction in a separate count, we think 
it was proper to call the court’s attention to the facts in 
the information.” See, also, Rains v. State, supra. It 
would appear from this and from sound reasoning, and we 
so hold, that not form or place in the information but sub- 
stance is the thing which is of controlling importance in 
setting forth the aggravation of a charged offense which 
forms the basis for the penalties prescribed by the statute 
defining habitual criminal. It is proper to set out the aggra- 
vation either in the count charging the crime or in a sep- 
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arate count in the information. 

Next defendant contends substantially that in the in- 
structions the court erroneously failed to separately sub- 
mit the crime charged and the question of habitual criminal. 
In the light of what has been said concerning the first as- 
signment of error discussed this one loses its importance, 
but if this were a requirement it becomes clear from an ex- 
amination of the instructions that the objection would be 
untenable. In instruction No. 2, in defining the charge, 

‘the court followed the division of the information. In No. 

5 the crime of carrying concealed weapons was defined as 
was also separately habitual criminal. In No. 6 the ele- 
ments of the crime and of habitual criminal were separ- 
ately enumerated. Also in No. 6 the jury is told that the 
two counts must be considered separately, and that count 
two shall not be considered in the absence of a finding of 
guilty on the first count or the one charging the crime. 
The verdict by its terms found the defendant guilty sep- 
arately on both counts. 

The next contention is that the court by its instructions 
assumed that the defendant was guilty. The basis of this 
contention is the following which is the concluding state- 
ment in instruction No. 2: “That by reason of the fore- 
going the defendant is an habitual criminal as defined by 
the Statutes of the State of Nebraska, contrary to the form 
of the Statute in such cases made and provided, and against 
the peace and dignity of the State of Nebraska.” 

This statement can in nowise be considered an assump- 
tion on the part of the court. It is nothing more than the 
final paragraph of the charge contained in the information 
the introduction to which is the following: “The Informa- 
tion on which this action is based, charges in substance as 
follows: * * *,.” 

The next contention is that the court should have ex- 
plained that the statute defining habitual criminal does not 
define a new offense and should have set out the purpose of 
the act. Whether or not such instructions would have been 
proper under any circumstances we are not called upon to 
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determine. Instruction thereon would not have pertained 
to the law of the case. No instructions were offered. The 
‘rule is well established that it is the duty of the court to 
‘instruct the jury on the law of the case, whether requested 
so to do or not; and an instruction or instructions which, 
‘by the omission of certain elements, have the effect of with- 
‘drawing from the consideration of the jury an essential 
issue or element of the case, is erroneous; but where the 
jury is instructed generally upon the law, and when the in- 
structions given do not have the effect above stated, then 
error cannot be predicated upon the failure of the court to 
charge upon some particular phase of the case unless a 
proper instruction was requested by the party complain- 
ing. See Carleton v. State, 43 Neb. 373, 61 N. W. 699; 
Johnson v. State, 53 Neb. 103, 73 N. W. 463; Marshall v. 
State, 116 Neb. 45, 215 N. W. 564; Gutru v. State, 125 Neb. 
506, 250 N. W. 913; Jurgensen v. State, 135 Neb. 537, 283 
N. W. 228. 

Three exhibits, photographs of defendant, were received 
in evidence over objection of the defendant. The defend- 
ant insists that this was error. One was taken in 1918, 
one in 1929, and one in 1988. John Dennison, Superin- 
tendent of the Bureau of Indentification, produced and 
identified them as photographs of the defendant and he 
also identified the defendant. They were offered and received 
for the purpose of identifying the defendant as the person 
‘who had been convicted and sentenced for the crime of 
second degree murder on March 9, 1915, and who had been 
convicted and sentenced for the crime of rape on Novem- 
ber 14, 1935, charged against the defendant in the inform- 
ation. They were used for no other purpose and no prej- 
udicial information accompanied their identification or 
reception. The exhibits were properly received in evidence. 

The next and last assignment of error necessary to be 
‘discussed is that the evidence was insufficient to support the 
charge of carrying concealed weapons. 

The evidence in brief in this respect, which stands undis- 
puted except by the plea of not guilty by the defendant, 
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is the following: On the morning of May 3, 1945, in South: 
Omaha defendant took a .25. caliber Colt automatic pistol 
from an acquaintance; he got into a taxicab and went to the 
north side of Omaha; on the way he exhibited it to the taxi 
driver; the taxi. driver reported the matter to the police 
department; in the evening two police officers went to a 
tavern in the north side of Omaha where they found the 
defendant; defendant left the tavern with the police offi- 
cers; after getting outside defendant asked permission to 
step out for a moment into a parking lot; while there he 
pulled a handkerchief from his pocket and blew his nose; 
at that time one of the officers heard something strike the 
ground; defendant was taken a few feet to the police auto- 
mobile and the officer who had heard something strike the 
ground returned to the place where defendant had stood 
and by the use of a flashlight found a .25 caliber automatic 
pistol; he returned and gave it to the other officer ; defend- 
ant was asked about it and he stated that it did not belong 
to him but belonged to a friend in South Omaha; the pistol 
was introduced in evidence after identification by the police 
officers and at least partial identification by a witness who 
had possession of it for about a year before and up to the 
day when it came into possession of the defendant. 

The gist of the offense with which defendant was charged 
was carrying a concealed weapon. The evidence was suf- 
ficient to convince a jury beyond a reasonable doubt that 
the defendant was guilty of the charge upon which he was 
tried. 


The verdict and sentence of the district court are af- 
firmed. 


AFFIRMED. 


HELEN O. HOFRICHTER, APPELLEE, V. KIEWIT-CONDON- 
CUNNINGHAM, A JOINT VENTURE, PETER KIEWIT SONS, 
A CORPORATION, CONDON & CUNNINGHAM, A Co- 
PARTNERSHIP, AND GLENN KELLER, APPELLANTS. 


22 N. W. 2d 703 
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1. Automobiles: NEGLIGENCE. Where an occupant of a motor ve- 
hicle is engaged in a common or joint enterprise with the driver 
and has an equal right to direct and control the operation of the 
vehicle, the contributory negligence of the driver is imputable 
to the occupant. This is so although one takes no actual control 
while the other is driving. 

The negligence of the driver of an automobile 
for hire is not attributable to a passenger having no control over 
the driver further than to indicate the route to be followed or 
the place to which the car is to be driven. 

8. Trial. The refusal of the trial court to instruct the jury on the 
defendants’ theory of joint enterprise is not error, if the evidence 
failed to establish such a relation. 

The custom of giving additional instructions is em- 
ployed, as a usual thing, after the jury has deliberated for 
some time and is unable to agree, and it is not necessary for 
the court to await a formal request from the jury. It has been 
the general rule that any instruction which would have been 
proper in the first charge to the jury may be given as a supple- 
mental instruction to a jury deliberating on a verdict. 
The court may re-read the former instructions in con- 
nection with the supplemental instructions, or may simply give 
the additional instructions. The jury should be brought before 
the court in a body, and such additional instructions should be 
given with the same formality with which the original instruc- 
tions were given. 

In a civil case, it is not error to allow a jury to sep- 
arate for a rest period after having deliberated all night, and 
then resume consideration of the case. The length of time in 
which jurors are to be kept together, before they are finally dis- 
charged as unable to agree on a verdict, rests largely in the dis- 
eretion of the trial court, who may consider the importance of 
the case, the expense of a retrial, and the possibility of the jury 
reaching a verdict. 

7. Damages. A verdict for $11,000 will not be set aside as exces- 
sive when the plaintiff, a woman 33 years of age and earning 
$200 a month, was injured in an automobile collision and suf- 
fered several fractures of her pelvis, a twisting or separation of 
the coccyx, a fractured collarbone, a displacement of the left 
sacroiliac joint, and because of the tipping of the pelvic bone 
and a lateral curvature of the lower spine the left leg will be 
over an inch shorter than the right leg, resulting in permanent 
partial disability. 

APPEAL from the district court for Hall County: ERNEST 


G. KROGER, JUDGE. Affirmed. 
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Blackledge & Conway and Lloyd W. Kelly, for appellants. 

B. J. Cunningham, for appellee. 

Fraser, Connolly, Crofoot & Wenstrand and William H. 
Wright, amici curiae. 

Heard before SIMMONS, C. J., PAINE, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ. 

PAINE, J. 

Plaintiff brought action for personal injuries suffered 
by her in an automobile-truck collision, which occurred on 
a Platte River bridge south of Grand Island. The verdict 
and judgment was for $11,000, from which defendants ap- 
peal. 

There is evidence in the record tending to establish the 
following facts: The plaintiff, Helen O. Hofrichter, was 33 
years of age at the time of the accident, which occurred 
on the afternoon of December 9, 1943. She and her hus- 
band, Harold E. Hofrichter, were employed at the United 
States Naval Ammunition Depot at Hastings, where she 
was earning $200 a month. Earl Stoeger, a married man, 
48 years of age, worked at the same place, and the three 
had for some time been riding from Grand Island to Hast- 
ings with Harold E. Jensen, who was the owner of a 1941 
Tudor Ford sedan, and each of the three parties in the back 
seat paid the owner of the Ford 50 cents for each round 
trip. The three riders in the back seat had to go to a 
street intersection across from the post office in Grand 
Island, where the Jensens picked them up daily a little after 
four o’clock in the afternoon. It had been snowing slightly 
on the day of the accident, and the road was damp from the 
melted snow. 

The accident occurred about 4:30 p. m., about six miles 
south of Grand Island on Highway No. 281, on a Platte 
River bridge of six spans, approximately 500 feet in length. 
The traveled portion of this bridge was 17 feet one inch 
wide. Mrs. Jensen drove the Ford onto the bridge at about 
ten miles an hour, and had gone onto the north end of the 
bridge for some distance before Glenn R. Keller, 42 years 
of age, who was the driver for the defendants, drove up 
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around a slight curve onto the south end of the bridge in 
a large tractor-truck, the tractor weighing three tons, 
which had attached to it an eight-wheel chassis trailer, 
weighing 314 tons, on which there was a large crane, or 
high loader, equipped with a bucket for hoisting material, 
which equipment weighed 614 tons, the combined weight 
being over 13 tons, and the length of this outfit being 32 
to 35 feet, and the width 90 inches. 

The plaintiff’s husband testified that Keller was driving 
his truck over the white center line of the bridge at an ex- 
cessive rate of speed, so the Ford did not have room to pass, 
and had practically stopped at the time of the accident. At 
a point about 140 to 150 feet from the south end of the 
bridge, a collision occurred, and the Ford was knocked or 
pushed backward toward the north about 50 feet. Witness 
Stoeger testified that the truck straddled the center line of 
the bridge and was traveling 35 miles an hour, and said: 
“He knocked us back the first time he hit and then hit us 
again and then the third time turned us around and turned 
us west and drove us into the railing.” The effect was to 
whirl the Ford around at right angles to the bridge, so it 
came to rest with its front end jammed into the west side 
of the bridge; the front seat and three of the occupants, 
including plaintiff, were thrown out the door, and the rear 
end of the Ford was wedged into the side of the trailer, 
which forced the tractor-trailer firmly against the east 
side of the bridge, where they were locked together and 
blocked all traffic for about seven hours. 

The defendants, on the other hand, maintained that Kel- 
ler was driving his truck on the proper side of the road, 
and that the Ford, coming from the north, skidded into 
the front of the truck, and that Mrs. Jensen had lost con- 
trol of the Ford because of a slightly frozen or slippery 
condition of the roadbed; that when the truck came to 
rest it was as far to the right as it could be driven, and 
had rubbed against the side of the bridge for the last ten 
feet. 

As a result of the accident, Mrs. Jensen, the driver of 
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the Ford, was killed in the collision, and her husband was 
injured in the accident but died several months later from 
other injuries. It is alleged that the plaintiff, who was rid- 
ing between her husband and Earl Stoeger on the back 
seat, was rendered unconscious by the accident and suf- 
fered several fractures of the pelvis, a twisting or separa- 
tion of the coccyx, a fractured collarbone, a displacement 
of the left sacroiliac joint, with a tipping of the pelvic 
bone, and a lateral curvature of the lower spine which 
makes the left leg over an inch shorter than the right, re- 
sulting in permanent partial disability. She remained in 
a hospital for a period of two months. 

A jury returned a verdict against all defendants, and 
in their motion for a new trial defendants set out 38 er- 
rors. This motion was submitted to the court on May 19, 
1945, and overruled, and judgment was entered for plain- 
tiff and against all defendants. 

The defendants set out a number of assignments of error, 
and charge that the court erred in giving instructions Nos. 
3 and 4 and supplemental instructions Nos. 1 and 2. 

It is also charged that the court erred in not discharg- 
ing the jury from further deliberation when they an- 
nounced, after 14 hours of deliberation, that they could not 
reach a verdict, and also erred in permitting them to sep- 
arate for eight hours and then continue their deliberations. 

The defendants charge that the trial court erred in fail- 
ing to submit to the jury that the plaintiff was engaged in 
a joint enterprise at the time of the accident, and should 
have instructed the jury on the rule of negligence with 
reference to a joint enterprise. 

It is charged that the verdict of the jury was grossly ex- 
cessive, and finally, that the verdict of the jury is not sub- 
stantiated by the physical facts of the accident. 

In supporting these assignments of error, the defend- 
ants set out seven propositions of law, with numerous cita- 
tions in support thereof. The argument in support of the 
objection to instruction No. 3 is that it fails to state the 
general defense of the defendants, which was that the de- 
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fendants were guilty of no negligence and are not responsi- 
ble for damages, and that if the defendants were without 
negligence there could be no recovery, and requiring the 
‘defendants to prove that Gladys Jensen was enurely and 
solely responsible for the accident. 

By instruction No. 2 the court gave a synopsis of the 
petition and its averments in a manner to which no objec- 
tion is made, and gave a fair synopsis of the separate 
answers of the defendants, in which it is stated that the 
defendants admit that an accident occurred at the time and 
place stated, admit that Glenn Keller was driving the 
truck involved in the accident, admit that the plaintiff re- 
ceived some injuries, and deny each and every other allega- 
tion of plaintiff’s petition. ‘For further answer the de- 
fendants * * * allege that the plaintiff was a passenger in 
an automobile operated by one Gladys Jensen and that the 
collision and the resulting injuries to the plaintiff was the 
sole proximate result of the negligence of Gladys Jensen 
and not the result of any carelessness or negligence on the 
part of the defendants or any of them.” 

The allegation in the answer from which this was taken 
by the court reads as follows: ‘* * * that any and all in- 
juries, damages and losses suffered or sustained by the 
plaintiff was and is the result of the negligence of one 
Gladys Jensen, the driver of the car in which the plain- 
tiff was riding under the facts and conditions as set forth 
in the paragraph immediately above; the negligence of said 
Gladys Jensen being directly contributory thereto and was 
not and is not the result of any carelessness or neglect on 
the part of these defendants.” 

It appears to the court that this instruction No. 2 did 
sufficiently set out that the general defense was that the 
collision and injuries were “not the result of any careless- 
ness or negligence on the part of the defendants or any of 
them.” 

The court followed with instruction No. 3, in which he 
endeavored to put the important parts of the petition and 
the answer into six short sentences, and naturally in this 
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condensation it was impossible to put in all of the allega- 
tions in the seven single-spaced pages of the contents of 
the petition and answer. In our opinion, the alleged er- 
rors in regard to instructions Nos. 2 and 3 are without 
merit. 

Jt is next charged as reversible error that in the answers 
defendants alleged ‘‘that the plaintiff at the time of said 
accident was engaged in a joint enterprise with the owner 
and driver of the car in which the plaintiff was riding,’ 
and the court refused to submit this issue to the jury. The 
defendants support this argument by our decision in the 
case of Judge v. Wallen, 98 Neb. 154, 152 N. W. 318. 

An examination of that case discloses that the defend- 
ants were traveling salesmen, canvassing the same terri- 
tory. One owned the car and operated it, and the other 
paid sums equal to the cost of gasoline and oil. It was held 
to be a joint enterprise, and that the circumstances were 
such that the negligence of one might be imputed to the 
other. A further discussion of this case is found in Mick 
v. Oberle, 124 Neb. 433, 246 N. W. 869. 

We might also examine another Nebraska case, Zajic v. 
Johnson, 126 Neb. 191, 253 N. W. 77. An administrator 
brought an action to recover for the death of Zajic, who 
was riding in a Packard sedan. The deceased had organ- 
ized an orchestra of seven members, which played for 
dances and other entertainments, and this unincorporated 
musical organization purchased the automobile. Each of 
the seven members owned a share in this automobile, and 
they divided the expenses of gasoline, oil, and repairs, and 
the car was used solely for transporting members in filling 
engagements by this orchestra. It was held that this was 
a joint enterprise. 

A careful reading of these two cases shows how entirely 
different the facts were from those in the case at bar. 

“Where an occupant of a motor vehicle is engaged in a 
common or joint enterprise with the driver and has an 
equal right to direct and control the operation of the ve- 
hicle, the contributory negligence of the driver is imputable 
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to the occupant. This is so although one takes no actual 
control while the other is driving. To constitute occupants 
of a motor vehicle joint adventurers, there must be not only 
joint interest in the objects and purposes of the enterprise, 
but also an equal right to direct and control the conduct 
of each other in the operation of the vehicle.” 42 C. J., 
Motor Vehicles, § 957, p. 1179. 

“* * * if an occupant of an automobile is engaged in a 
joint enterprise with the driver and is injured by reason 
of the concurrent negligence of the driver and a third per- 
son, the driver’s contributory negligence will be imputed 
to such occupant and will bar recovery by him against the 
third person.” 5 Am. Jur., Automobiles, § 500, p. 786. 

However, the evidence in the case at bar discloses that 
the plaintiff paid a straight charge of 50 cents to be picked 
up ata public street corner in Grand Island and driven to 
her work at Hastings and back to the same street corner. 
It was a simple contract for hire, and not in any sense a 
joint enterprise. 

“Thus it is held that the negligence of the driver of an 
automobile for hire is not attributable to a passenger hav- 
ing no control over the driver further than to indicate the 
route to be followed or the place to which the car is to be 
driven.” Annotation, 90 A. L. R. 633. See, also, Jessup 
v. Davis, 115 Neb. 1, 211 N. W. 190; 5 Am. Jur., Auto- 
mobiles, § 495, p. 788. 

“When the facts are such that reasonable minds can draw 
but one conclusion, it is the duty of the court to decide the 
question, and not require the jury to deliberate upon evi- 
dence from which they can reach but one possible conclu- 
sion.” Witthauer v. Paxton-Mitchell Co., 146 Neb. 436, 
19 N. W. 2d 865. 

“The test of a joint enterprise between the driver of an 
automobile and another occupant is whether they were 
jointly operating and controlling the movements of the 
vehicle or had an equal right to do so. * * * The absence of 
this essential element of joint control in the cases at bar 
brings them within the rule of Trumpfeller vy. Crandall, 
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130 Me. 279, 155 A. 646. We find no error in the refusal 
of the court to submit the defendant’s theory or claim of 
joint enterprise. Lacking evidence even tending to estab- 
lish such a relation, that issue was not in the cases. Ex- 
ceptions reserved to the charge and refusal to instruct on 
that point can not be sustained.” Illingworth v. Madden, 
135 Me. 159, 192 A. 273, 110 A. L. R. 1090. 

In the case at bar, the trial court having reached a cor- 
rect conclusion that under the evidence there was disclosed 
a contract of hire, it would have been error to have sub- 
mitted the question of joint enterprise to the jury. 

Having reached the conclusion that the relationship of 
the parties in the automobile was one of hire, and not joint 
enterprise, it removes any objection to instruction No. 4, | 
which correctly stated that it was no defense for the de- 
fendants to prove that the negligence of Gladys Jensen was 
a contributing proximate cause of the injury to the plain- 
tiff. 

We will now examine the errors alleged in calling in the 
jury, allowing them to separate for eight hours in the day- 
time, recalling them, reading them additional and supple- 
mental instructions, and directing them to retire for fur- 
ther deliberation. 

The defendants insist that the court erred in not dis- 
charging the jury when several jurors said they could not 
reach a verdict, and others said they could not understand 
the instructions, after they had deliberated for 14 hours. 

The bill of exceptions gives us the full record of this 
matter. At about 7:30 a. m., after the jury had deliber- 
ated through the night, they were called into court. The 
defendants’ statement of remarks made at that time by 
jurors is correct. Other jurors said they did not under- 
stand instructions Nos. 3 to 6. The trial judge then said: 
“We can give you a supplemental instruction, if we feel 
it is possible to make it any clearer. * * * I think I am go- 
ing to permit you to separate now and come back: at four 
o’clock and resume your deliberations. So remember dur- 
ing this time, that you are separated, you are not to talk 
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to anyone about the case. There would be a danger that 
someone might approach you and find out what was caus- 
ing your difficulty and how you stood. That is a matter you 
should keep to yourself. Talk to no one and permit no 
one to talk to you. Go home and get some rest and come 
back here at four o’clock with a rest. Maybe it is possible 
to clarify this instruction.” 

The trial court may recall a jury and give additional in- 
structions, although but one juryman request it, and the 
consent of counsel is not necessary, and this court in one 
case held that this matter is so far within the discretion 
of the trial court as not to present a subject for review. 
See Hardesty v. State, 95 Neb. 839, 146 N. W. 1007. 

This custom of giving additional instructions is em- 
ployed, as a usual thing, after the jury has deliberated for 
some time and is apparently unable to agree, and it is not 
necessary for the court to await a formal request from the 
jury. It has been the general rule that any instruction 
which would have been proper in the first charge to the , 
jury may be given as a supplemental instruction to a jury 
deliberating. The court may re-read the former instruc- 
tions in connection with the new instructions, or may 
simply give the additional instructions, for if the jury 
has asked to be instructed on a particular point it would 
not be improper to read an instruction answering the ques- 
tion. The jury should be brought before the court in a 
body, and such additional instructions are given with the 
same formality with which the original instructions were 
given. 

We find no error in allowing this jury to separate after 
being out all night, it being a civil case. The time which 
jurors are to be kept together, before they are finally dis- 
charged as unable to agree on a verdict, rests largely in 
the discretion of the trial court, who may consider the im- 
portance of the case, the expense of a retrial, and the 
possibility of reaching a verdict. 

An examination of the four supplementary instructions, 
given after the jury had deliberated for 14 hours, dis- 
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closes simply an attempt by the court to simplify and clarify 
former instructions, and nothing prejudicial appears 
therein. 

The defendants charge as ground for reversal] that the 
verdict is grossly excessive, and was the result of passion, 
prejudice, or some other means not appearing in the rec- 
ord, and that the jury disregarded the medical evidence 
and the rules of law. We are cited by the defendant to 
three cases in support of this alieged error. In the first 
case, Van Auker v. Steckley’s Hybrid Seed Corn Co., 143 
Neb. 24, 8 N. W. 2d 451, the statements are made which 
are embodied in this alleged error, but an examination of 
the case shows that a verdict of $6,950.80 was held not to 
be excessive. In the second case, Bonacci v. Cerra, 134 Neb. 
588, 279 N. W. 314, the guest in an automobile secured a 
verdict for $8,500 for bruises and abrasions and a fracture 
of the humerus of the right arm, which the surgeon said 
would recover a 50 to 65 percent use of the arm within an- 
other six months. This verdict was set aside as excessive. 
In the last case cited, Rich v. Dugan, 1385 Neb. 63, 280 N. 
W. 225, plaintiff suffered a black eye and a bloody nose. The 
physician testified that no pathological condition existed in 
the eye or nose, and a verdict of $1,475 was set aside as 
excessive. 

The case of Berg v. Griffiths, 127 Neb. 501, 256 N. W. 
44, is republished in 102 A. L. R. 1124, and there it is fol- 
lowed by an annotation of 454 pages, giving verdicts held 
excessive and those held not excessive for definite forms 
of personal injuries. In this exhaustive summary, at page 
1189 we note the Nebraska case of Schwarting v. Ogram, 
123 Neb. 76, 242 N. W. 273, where a verdict of $15,000 
for injuries to a schoolgirl 16 years of age was affirmed, 
and on page 1209 we find Monasmith v. Cosden Oil Co., 
124 Neb. 327, 246 N. W. 623, in which a verdict of $4,250 
was affirmed for injuries to ribs, ankle, and knee. 

Many verdicts are discussed in the case of Mangiameli 
v. Ariano, 126 Neb. 629, 253 N. W. 871, in which a ver- 
dict of $15,000 had been cut by the trial court to $7,500, 
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and this court affirmed it at $10,000. See, also, Sutton v. 
Inland Construction Co., 144 Neb. 721, 14 N. W. 2d 387. 

We have heretofore set out in detail in this opinion the 
personal injuries which the plaintiff suffered in the acci- 
dent in the case at bar, and we believe that these injuries, 
considering the permanent shortening of one leg, fully war- 
ranted the jury in returning the verdict they did in this 
case, and that the same is not excessive. 

We will now discuss the assigned error that the verdict 
is not supported by the physical facts. In support of this 
assignment, it is argued that the defendants’ heavy truck- 
trailer was being driven very close to the right side of the 
bridge, so that there was a space of 9 feet 7 inches left, in 
which the Ford, 70 inches in width, could have been safely 
driven had not its driver entirely lost control of the Ford, 
and it is argued that the defendants’ driver was not negli- 
gent in any way. 

A careful consideration of the excellent photographs and 
the evidence of all the witnesses is sufficient to warrant the 
jury in finding that the accident occurred about as follows: 
The Ford was driven on the north end of the bridge at 
about ten miles an hour, and was considerably over half- 
way across the bridge when the defendant Keller drove 
onto the south end of this bridge. There was a slight curve 
in the road to the right as you go south from the bridge. 
In order to get this 1314-ton outfit, which was nearly 35 
feet long, safely on the bridge, the driver straddled the 
white line in the center of the bridge, and came onto the 
bridge at a speed of 30 to 35 miles an hour. The driver 
of the Ford immediately slacked down its speed,—one wit- 
ness says it had nearly stopped,—but the defendants’ 
driver could not use his brakes on the slippery road for 
fear his trailer would switch around, and the air brakes, 
if applied on the rear trailer, did not appear to hold. The 
defendants’ outfit struck the Ford several times, knocking 
it back on the bridge and whirling it around at right angles, 
and when the Ford was crushed between the truck and the 
side of the bridge the steel chassis of the Ford forced the 
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truck tightly up against the right side of the bridge for 
the last moment or two before it came to rest. 

In our opinion, the physical] facts are all in accordance. 
with the verdict rendered. 

We have examined all of the other assignments of error,. 
and finding no prejudicial error in the record the judg-- 
ment is hereby affirmed. 

AFFIRMED. 


THE COUNTY OF GAGE, APPELLEE, V. BEATRICE NEBRASKA. 
WATER COMPANY ET AL., APPELLEES, MILTON PREBYL, 
APPELLANT, LEONARD R. SANFORD, APPELLEE. 
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Judicial Sales. Substantially increased bids for property sold at ju-- 
dicial sale to satisfy a decree based upon a tax-sale certificate 
made before a confirmation of the sale to the highest bidder are 
sufficient evidence to support a finding of the trial court that: 
confirmation should be denied and a new sale ordered. 

APPEAL from the district court for Gage County : CLOYDE. 
B. ELLIS, JUDGE. Affirmed. 

Milton Prebyl, pro se, for appellant. 

Dean R. Sackett, Charles L. Brewster, and Leslie H.. 
Noble, for appellees. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,. 
YEAGER, CHAPPELL, and WENKE, JJ. 

CARTER, J. 

This is an action brought by Gage County to foreclose. 
certain tax-sale certificates owned and held by it for more 
than two years in the manner provided by section 77-1902, 
R. S. 1948. A decree of foreclosure was duly entered on 
the thirteenth cause of action in the amount of $1,869.10 
with interest at seven percent and costs, including an at-. 
torney’s fee in the amount of $186.91. A sale was held at 
which the appellant, Milton Prebyl, was the high bidder in- 
the amount of $830. On September 10, 1945, after the- 
sale and before confirmation thereof, the appellee, Leonard. 
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R. Sanford, filed objections to the confirmation of said sale 
and tendered into court a bid of $1,200, together with a 
certified check for that amount. After a hearing, the trial 
court on September 25, 1945, entered an order sustaining 
the objections to confirmation of sale and ordered a resale 
of the real estate subject to the decree. ‘The trial court 
further ordered that the bid of $1,200 placed by Sanford 
should be the initial bid at such resale and ordered the 
sum paid in by Prebyl returned to him. 

Appellant contends that the trial court erred in setting 
aside the sale for $830 upon the offer of appellee to bid 
$1,200 upon a resale. The contentions urged by the appel- 
lant appear to have been recently decided by this court in 
County of Nance v. Thomas, 146 Neb. 640, 20 N. W. 2d 925, 
wherein we said: “Substantially increased offers made in 
open court for property sold under tax-sale foreclosure, 
before confirmation of the sale to the highest bidder, are 
sufficient evidence to support a finding of the trial court in 
the exercise of its sound judicial discretion that confirma-. 
tion should be denied and a new sale ordered.” See Siek~ 
ert v. Soester, 144 Neb. 321, 13 N. W. 2d 139. 

The Nance County case appears in point on both the 
facts and the law, and, upon the authority of that decision, 
an affirmance of the judgment entered by the trial court 
is required. 


AFFIRMED. 


ROBERT BOYD, DOING BUSINESS AS FARNAM MOTOR 
COMPANY, APPELLEE, V. TRAVELERS FIRE INSURANCE 
COMPANY, APPELLANT, 

22 N. W. 2d 700 
FILED MAY 10, 1946. No. 32069. 

1. Insurance. An insurance policy insuring an automobile dealer 
against theft, larceny, robbery, and pilferage containing an ex- 
ception against coverage in these respects if the insured volun- 
tarily parts with possession of an automobile, whether or not 
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induced so to do by any fraudulent scheme, trick, device, or 

false pretense or otherwise, exempts the insurer from liability 

in case a prospective purchaser with the consent of the insured 
takes an automobile out for inspection and converts it to his 
own uSe, 

In the absence of evidence of custom or usage, or of a 
contrary intent between parties, or restrictive or qualifying lan- | 
guage in an insurance policy, the term possession must be given 
its commonly understood meaning. 

APPEAL from the district court for Douglas County: 
JAMES M. FITZGERALD, JUDGE. Reversed and remanded 
with directions to dismiss. 

Kennedy, Holland, De Lacy & Svoboda and L. J. Tierney, 
for appellant. 

George O. Kanouff, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

YEAGER, J. 

This is an action by Robert Boyd, doing business as 
Farnam Motor Company, plaintiff and appellee, against 
Travelers Fire Insurance Company, defendant and appel- 
lant, to recover on an insurance policy for damages inci- 
dent to the wrongful taking of an automobile from the 
plaintiff by one Phillip M. Harris, Jr. The case was tried 
to the court and judgment was rendered in favor of plain- 
tiff for $250 and costs and an attorney’s fee in the amount 
of $100. Motion for new trial was filed and overruled. The 
defendant has appealed. 

The facts are not in dispute. The only question for de- 
termination is that of whether or not on the facts the plain- 
tiff had coverage under the insurance policy which had 
been issued to him by the defendant. 

The plaintiff at all times herein mentioned was engaged 
in the business of selling automobiles. His place of business 
was in Omaha, Nebraska. Prior to the incidents involved 
herein he obtained from the defendant a policy of insur- 
ance known as “Dealers’ Open Policy.” Among other 
things it insured against theft, larceny, robbery, and pilfer- 
age. As to this phase the policy contains the following ex- 
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ception: “Such policy does not cover: * * * (d) Under the 
theft, larceny, robbery or pilferage coverage (if such policy 
covers these perils)—loss suffered by the insured in case 
he voluntarily parts with title to or possession of any auto- 
mobile at risk hereunder, whether or not induced so to do 
by any fraudulent scheme, trick, device or false pretense 
or otherwise; * * *,.” 

On October 21, 1943, Phillip M. Harris, Jr., came to 
plaintiff’s place of business and negotiated for the purchase 
of an automobile. At that time he said he was Staff Ser- 
geant Floyd Dale. A price of $1,050 was agreed upon for 
the automobile. He stated that he wanted his wife, who 
worked at the Western Union Telegraph Office, to see the 
automobile before completing the purchase and asked per- 
mission to take it out for that purpose. Permission to do 
so was granted by plaintiff. Harris then left a deposit of 
$5 and departed with the automobile and did not return. 
Some time later the automobile was found at Boonville, 
Indiana. Plaintiff notified the defendant. The defendant 
did nothing about it so plaintiff went to Indiana and re- 
turned the automobile. The expense of repairing and re- 
turning it to Omaha was $251.31. The action is for $250, 
costs, and attorney’s fees. 

The defendant contends that the exception heretofore 
quoted precludes a recovery on the policy for the reason 
that within the meaning of the exception the plaintiff vol- 
untarily parted with the possession of the automobile. 

On the other hand the plaintiff contends that Harris 
never came into possession of the automobile within the 
strict meaning of the term. He contends that strictly 
speaking he came only into its custody. 

This exception has never previously been before this 
court for interpretation, but it has been interpreted in other 
jurisdictions. It has been before the courts of Texas and 
Kansas on very similar states of fact and of Vermont in a 
case having some points of similarity. Texas supports the 
view of defendant and Kansas that of the plaintiff. 

In Stuart Motor Co. v. General Exchange Ins. Corpora- 
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tion, 43 S. W. 2d (Tex. Civ. App.) 647, which was a case 
wherein the facts were in all substantial particulars the 
same as in the case at bar and where there was a like ex- 
ception in the insurance policy, the court in determining 
that there was no liability said: “We therefore must con- 
clude that the exception contained in the policy clearly in- 
cluded a loss under facts such as we have before us, and 
that we would not be at liberty to otherwise construe it.” 
See, also, American Indemnity Co. v. Higgenbotham, 52 
S. W. 2d (Tex. Civ. App.) 653. 

The case of Tripp v. United States Fire Ins. Co. of New 
York, 141 Kan. 897, 44 P, 2d 236, is one wherein a pros- 
pective purchaser was permitted to take and “try” an auto- 
mobile. He drove away and was later apprehended in Ohio. 
The policy of insurance contained the same exception as the 
one in the case here. 

In deciding the case in favor of the insured the court 
came to the conclusion that there was no voluntary parting 
with possession. The conclusion in this connection was 
clearly negative. There was no effort to point out what 
was taken if not possession. 

Reliance was had in the opinion on Allen v. Berkshire 
Mut. Fire Ins. Co., 105 Vt. 471, 168 A. 698, 89 A. L. R. 460. 
An examination of the Vermont case however discloses 
that it is not precedent on this question. The opinion points 
out that while possession had once been in the person who 
made away with the automobile it had been surrendered and 
the keys delivered back to the owner. In the opinion it is 
said: “In the case before us, Smith’s status as prospective 
purchaser came to an end when, after demanding the pur- 
chase price, or the automobile, the plaintiff took back the 
transmission keys. Thereafter he was merely a naked 
bailee, and, as such, had only the bare custody of the car 
for a limited time and special purpose. * * * We hold that 
the plaintiff had constructive possession of the automobile 
at the time of its loss, and, in accordance with the rule of 
construction which has been stated, we also hold that the 
plaintiff had not parted with possession within the meaning 
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of the policy.” 

In this view the case becomes authority for the con- 
tention of the defendant rather than the plaintiff. 

The theory on which the court in Tripp v. United States 
Fire Ins. Co. of New York, supra, decided the case in favor 
of the plaintiff therein was that the word “possession” was 
ambiguous. That is the theory for which plaintiff contends 
in this case. 

That the term possession has many shades of meaning 
and that it is capable of no exact definition is beyond doubt. 
Mr. Justice Lamar in National Safe Deposit Co. v. Stead, 
282 U.S. 58, 34S. Ct. 209, 58 L. Ed. 504, well said: “ * * * 
there is no word more ambiguous in its meaning than Pos- 
session. It is interchangeably used to describe actual pos- 
session and constructive possession which often so shade 
into one another that it is difficult to say where one ends 
and the other begins.” 


It would seem however that a consideration of the ques- 
tion of ambiguity of the term would be of no importance 
and that the generally accepted meaning would be control- 
ling unless, by other terms with which it is used, or by 
usage or custom in trade or business, or by competent 
evidence of a contrary significance as between the parties, 
it was made to appear that the term was to be given a re- 
stricted or qualified meaning. In the present instance there 
are no qualifying terms. There is no qualifying evidence 
of usage or custom in trade or business. There is nothing 
to indicate that the term was used in a restrictive or tech- 
nical sense. There is no evidence that as between the 
parties the term was intended to apply other than in its 
ordinary sense. It would seem, therefore, that under the 
circumstances of this case, to the term should be attributed 
its ordinary significance and meaning. 

In ordinary understanding the term means that a person 
has possession. when he has physical control of property. 

In Webster’s New International Dictionary, 2nd Ed., 
possession in law is defined as follows: “Act, fact, or condi- 
tion of a person’s having such control of property that he 
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may legally enjoy it to the exclusion of all others having 
no better right than himself. What constitutes such pos- 
session depends upon the subject matter and the legal sys- 
tem involved; but, in general, all legal systems recognize 
as having possession him (as a thief) who has actual phy- 
sical control of a thing and holds it for himself, * * *.” 

In this light the exception in the insurance policy herein 
is clear and plain. It admits fairly and reasonably of but 
one interpretation and that is if physical control of an auto- 
mobile is voluntarily surrendered possession thereof passes 
to the recipient and with such passage of possession cov- 
erage under the policy is lost. The wording of the excep- 
tion is no less plain than this statement. 

We hold therefore that the plaintiff had no coverage un- 
der the insurance policy sued on for the loss sustained. The 
judgment of the district court is reversed and remanded 
with directions to dismiss the petition. 

REVERSED WITH DIRECTIONS. 


LOVEY BABCOCK LACY, APPELLEE, V. FAYE BABCOCK 
MURDOCK ET AL., APPELLANTS. 
22 N. W. 2d 713 
FILeD May 10, 1946. No. 82054. 

1. Wills. It is the court’s duty in the construction of a will, under 
the provisions of section 76-205, R. S. 1948, to give effect to the 
true intent of the testator so far as it can be collected from the 
whole instrument, if such intent is consistent with the rules of 
law. 


When the language used in a will is clear and unam- 
biguous the court will apply thereto its usual and ordinary mean- 
ing and then apply to the construction thereof the applicable 
rules of law. ; 

A gift to a class is a gift to a number of persons not 
individually named, but all answering a general description. 

As a general rule “children,” as used in such connection, 
does not include grandchildren unless it clearly appears that the 
testator meant to include grandchildren. 

To come within the provisions of section 30-228, R. S. 
1943, it is required that the devise or legacy must be made to 
a child or other relative, thus requiring the testator to select the 
child or relative and so indicate by his will the person to whom 
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the word “issue” is to attach. 

Where the testator clearly intends that his gift shall 
pass to the beneficiaries as a class, there is no lapse by rea- 
son of the death of any one of them before the class is de- 
termined. The death of one member of the class before the tes- 
tator will not occasion a lapse of any part of the gift, but those 
of the class who survive the testator will take the whole. 

7, Opinion Modified. Language used in Lincoln Nat. Bank & Trust 
Co. v. Grainger, 129 Neb. 451, 262 N. W. 11, analyzed and 
opinion modified. 

8. Wills. Since a will speaks from the date of the testator’s death 
the number of the class will, in the absence of anything in the 
will showing a contrary intention, be determined upon the death 
of the testator. 

APPEAL from the district court for Buffalo County: E. 
G. REED, JUDGE. Affirmed. 

Hamer, Tye & Worlock and Charles E. Wilson, for ap- 
pellants. 

George A. Munro, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

WENKE, J. 

This action was commenced in the district court for Buf- 
falo County to partition certain real estate, the ownership 
of which arises out of the estate of Leroy J. Babcock, de- 
ceased. 

From a decree finding that the plaintiff, Lovey Babcock 
Lacy, and the defendant, Ruth A. Doan, are each the own- 
ers of an undivided one-half interest therein, the defend- 
ants Faye Babcock Murdock, Lovey Spaight, and John 
Coombe appeal, their motion for new trial having been 
overruled. . 

The appeal is from that part of the decree finding that 
Lovey Babcock Lacy is the owner of an undivided one-half 
interest in the real estate involved, there being no ques- 
tion as to the interest of Ruth A. Doan. 

A statement of the facts out of which this appeal arises, 
and about which there is no dispute, will set forth the ques- 
tions here involved. 

Lovey Babcock Lacy, the plaintiff and appellee here, 
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will be referred to as the plaintiff. 

On June 3, 1902, Leroy J. Babcock, whose estate is here: 
involved, executed his last will and testament. On July 6, 
1926, he died and this will was duly probated and allowed 
in the county court of Buffalo County. 

By the provisions of this will he first gave his wife, Libbie 
Babcock, an undivided one-half of all of his estate. This 
is the one-half which she subsequently willed to Ruth A. 
Doan and about which there is no dispute. He then gave 
his wife the use and income of the other half interest for 
and during the period of her natural life. Thereafter, in 
the fourth provision of his will, he provided with reference 
to this one-half interest as follows: “Fourth. At the death 
of my wife the said Libbie Babcock it is my desire that the 
one half of my estate mentioned in the third clause of this 
will, shall descend to, and I do hereby give and bequeath 
the said one half of my estate mentioned in the third clause 
of this will, after the death of my said wife, to my brother 
James W. Babcock if he be then living, and if he be then 
dead, the same to be divided equally among his children 
share and share alike.” 

As already indicated the deceased was a married man 
but without children and remained thus until his death. 
He had a brother, James W. Babcock, who is referred to in 
the fourth provision of the will. 

At the time the will was executed by the deceased on 
June 3, 1902, James W. Babcock had four children. They 
were Lovey Babcock Lacy, a daughter and plaintiff herein; 
James Elmer Babcock, a son, who died on September 30, 
1909; Mayme Babcock Parsons, a daughter, who died on 
March 4, 1911; and Flora Babcock Coombe, a daughter, who 
died on March 15, 1915. It will be observed that three of 
the children of James W. Babcock died after the execution 
of the will but before the death of the testator. 

The deceased children of James W. Babcock left surviv- 
ing them the following children, to wit: James Elmer Bab- 
cock; a daughter, Faye Babcock Murdock; Mayme Babeock 
Parsons; a daughter, Marion Parsons; Flora Babcock 
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Coombe; a son, John Coombe; and two daughters, Lovey 
Spaight and Elizabeth Whitmore. All of these children 
are parties defendant in this action. 

Subsequent to the death of the testator his brother, 
James W. Babcock, departed this life on March 26, 1931, 
and thereafter his widow, Libbie Babcock, departed this 
life on August 10, 1944. 

It is the contention of the appellants that under this 
situation the children of the three deceased children of 
James W. Babcock take an interest, under and by virtue of 
provisions of the will, in the one-half of the estate of Leroy 
J. Babcock, deceased, in which Libbie Babcock, now de- 
ceased, had a life estate. This is the undivided one-half 
interest which the lower court decreed to belong to the 
plaintiff. 

To be more specific, it is the appellants’ contention that 

- under the provisions of the will that the undivided one-half 
interest in which Libbie Babcock had a life estate vested in 
the plaintiff, Faye Babcock Murdock and Marion Parsons 
each a one-fourth interest and in Lovey Spaight, Eliza- 
beth Whitmore, and John Coombe each a one-twelfth inter- 
est. 

The question that arises is whether or not the provisions 
of section 30-228, R. S. 1943, are applicable. 

The section is as follows: “When a devise or any legacy 
shall be made to any child or other relation of the testa- 
tor, and the devisee or legatee shall die before the testa- 
tor, having issue who shall survive the testator, such issue 
shall take the estate so given by the will in the same manner 
as the devisee or legatee would have done if he had sur- 
vived the testator, unless a different disposition shall be 
made or directed by the will.” 

It is, of course, the court’s duty in the construction of a 
‘will under the provisions of section 76-205, R. S. 1943, to 
give effect to the true intent of the testator so far as it can 
be collected from the whole instrument, if such intent is 
consistent with the rules of law. As stated in Bunting v. 
Hromas, 104 Neb. 388, 177 N._W. 190: “ * * * the intention 
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of the testator is to be ascertained from a liberal interpreta- 
tion and comprehensive view of all of the provisions of the 
will. No particular words or conventional forms of ex- 
pression are necessary to make a valid will.’ When the 
language used is clear and unambiguous the court will apply 
thereto its usual and ordinary meaning and then apply to 
the construction thereof the applicable rules of law. 

The word “children” as used in the fourth provision of 
the will is a bequest or devise to a class. As stated in 
Thompson on Wills (2 ed.) § 295, p. 871: “A gift to a class 
is a gift to a number of persons not individually named, but 
all answering a general description.” It is further stated 
by the same authority in section 296, p. 373: “A common 
instance of a devise to a class is where a testator gives 
property generally to the ‘children’ of a certain person, 
without naming them; * * *.” In the case of In re Estate 
of Schuette, 188 Neb. 568, 293 N. W. 421, wherein the will. 
involved provided as follows: ‘“One-fourth to the children 
of my deceased brother, John Schuette,” we said: “The 
designation made in the provision of the will referred to 
is to children as a class, no individual being named.” 

Nor does the ordinary meaning of the word “children” in- 
clude anyone other than a descendant of the first degree. 
As stated in Brown v. Brown, 71 Neb. 200, 98 N. W. 718: 
“It is a matter of common knowledge that, in ordinary 
conversation and the affairs of life, the word ‘child’ is 
commonly used to designate a son or daughter, a male or fe- 
male descendant of the first degree. Such is Webster’s def- 
inition of the term, and such is its primary signification 
according to all standard lexicons. It is safe to say that, 
standing alone, it is never understood to mean grandchil- 
dren.” 

This language is approved in In re Estate of Schuette, 
supra, the court going on to quote with approval the follow- 
ing statement from 69 C. J., Wills, § 1205, p. 180: “* * * as 
a general rule ‘children,’ as used in such connection, does 
not include grandchildren, unless it clearly appears that 
the testator meant to include grandchildren.” No such in- 


VOL. 147] JANUARY TERM, 1946 247 
Lacy v. Murdock 


tent is here evidenced by the will. 

In the case of In re Estate of Strelow, 117 Neb. 168, 
220 N. W. 251, we construed the purpose of what is now 
section 30-228, R. S. 1948, as follows: “The purpose of this 
section is to prevent the lapsing of the legacy covered by 
the will in case of the death of a legatee who is a ‘child or 
other relation of the testator, and the devisee or legatee 
shall die before the testator, having issue.’ Thus, such is- 
sue take as substituted legatees or devisees, and not as 
heirs. The legal meaning of the word ‘issue’ as in this 
section used, considered in connection with the other pro- 
visions of the chapter of which this section forms a part, is 
controlling. At common law the death of a specifically 
named legatee or devisee prior to that of the testator caused 
the legacy to lapse. To prevent a general application of 
this rule, as we construe this chapter, the legislative body 
was impelled to include in such chapter the section in ques- 
tion, thus removing from the operation of such rule a de- 
vise or legacy to a child or other relation of the testator, 
who dies before the testator and leaves issue. It will be 
further noticed that the devise must be made to a child or 
other relative, thus requiring the testator to select the 
child or relative and so indicate by his will the person to 
whom the word ‘issue’ is to attach.” 

It will be noticed from the above that the tesiator is 
required to select the child or relative and so indicate by 
his will. Therefore, unless the members of the class are 
to be ascertained at a time prior to the death of the testator 
this statute would have no application for there could be no 
lapsing. . 

As stated in Young v. Robinson, 11 Gill & J. (Md.) 341 
and approved in Stahl v. Emery, 147 Md. 123, 127 A. 760: 
“But we apprehend it was not the design of the Legisla- 
ture to change or alter any of the existing rules in the con- 
struction of wills, but simply, to provide for such cases of 
legacies and devises, as by the rules of law lapsed, or failed 
to take effect, by the death of the devisee or legatee in the 
life time of the testator.”’ Similar legislation was therein 
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involved under a comparable situation of facts. 


There is language used in the case of Lincoln Nat. Bank 
& Trust Co. v. Grainger, 129 Neb. 451, 262 N. W. 11, which 
might be construed as broader than the foregoing construc- 
tion of this statute. The language used relates to a discus- 
sion with reference to the question of ascertaining the in- 
tent of the testator by the language used in the will. The 
language used is as follows: “By the terms of this section, 
the issue of any of the children living at the date of the 
execution of the will, and who might die before the termina- 
tion of the trust period, would take the share that would 
have gone to the parent of such issue. Consequently, if it 
had been the intention of the testator to exclude the chil- 
dren of his son, deceased at the time the will was executed, 
then the language, ‘together with issue of such of my chil- 
dren as may have died prior to the happening of that event,’ 
* would be entirely meaningless and serve no purpose what- 
ever.” Insofar as it can be said that the language used 
would apply the statute to the individual member of a class 
named in the will as of the time of the making thereof when 
such will does not provide that the members thereof shal} 
be determined at that time, we think it is contrary to the 
above rule which properly construes the purpose of the 
statute and the opinion is to that extent modified. For un- 
less the members of a class, such as children, are to be 
ascertained at a time prior to the death of the testator, 
such as at the time of making the will, no such selecticn has 
been made by the testator so as to make the statute 
applicabie. 

The question that next presents itself is when, under 
the provisions of the will, was the time to ascertain who 
were the members of the class referred to in the fourth 
provision of the will as “children.” 

As stated in Thompson on Wills (2 ed.), section 300, p. 
377: “The general rule is that the time for ascertaining the 
members of a class depends upon the intention of the testa- 
tor, rather than upon technical language used in a partic- 
ular clause of a will. As a general rule the class is to be 
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determined as of the time the gift is to take effect.” § 
301, p. 378: “‘Since a will speaks from the date of the. 
testator’s death, the number of the class will, in the ab- 
sence of anything in the will showing a contrary intention, 
be determined upon the death of the testator.” Section 
300, p. 878: “The time of ascertainment may also be fixed 
at a date subsequent to the death of the testator, as long 
as the time so fixed is not so remote as to violate the rule 
against perpetuities.” Section 806, p. 384: “Where the 
testator clearly intends that his gift shall pass to the bene- 
ficiaries as a class, there is no lapse by reason of the death 
of any one of them before the class is determined. The 
death of one member of the class before the testator will 
not occasion a lapse of any part of the gift, but those of the: 
class who survive the testator will take the whole. * * * 
When, however, the parties to whom a legacy is given are 
not described as a class, but by their individual names, 
though they may constitute a class, the death of any one of 
them, before the testator, causes a lapse of the legacy in- 
tended for the legatee so dying.” 

“Since a will speaks as of the date of the testator’s death, 
where there is a testamentary gift to a class the members 
of the class are prima facie to be determined upon the death 
of the testator.” 2 Alexander on Wills, § 880, p. 1291. 

As stated in Stahl v. Emery, supra, under a comparable 
situation of fact: “In determining the time at which the 
members of a class to share in a gift are to be ascertained, 
where it is not fixed by the wil] itself and where the gift is 
immediate, the time is fixed at the death of the testator 
(Demill v. Reid, supra), and where it is postponed pending 
the determination of a preceding estate, it is fixed at the 
distribution of the estate.” 

We have said in Nitz v. Widman, 106 Neb. 736, 184 N. W. 
172: “A devise to testator’s daughter for life, and after her 
death in equal shares to her children should be construed 
as referring to her children living at the time of the testa- 
tor’s death, but subject to open and let in any after-born 
child or children coming into being before the time ap- 
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pointed for distribution, unless a different intention is 
plainly manifested by the will.” 

The opinion in the case of In re Estate of Schuette, 
supra, in construing the following language in the will, 
to wit: “One-fourth to the children of my deceased brother, 
John Schuette,” the court said: “ * * * we believe that the 
word ‘children,’ as used in the will of Frederick W. Schuette, 
under the circumstances, means the children of John Schu- 
ette living at the time of the testator’s death * * *.” 


The language used in the will is clear and unambiguous. 
By its provisions the testator divided his property here in- 
volved into two estates. One part was a life estate which 
he gave to his wife. The other, the remainder, he gave to 
his brother, James W. Babcock, conditioned upon his sur- 
viving the widow. If he failed to do so then it was to be 
divided among his, the said James W. Babcock’s children 
share and share alike. We find nothing in the will which 
in any way defines, explains, interprets, or qualifies ‘“chil- 
dren.” Unexplained and given its ordinary meaning it 
refers to the children of James W. Babcock living at the 
date of the death of the testator. Under the rules herein 
set out we hold that the provisions of the will herein ap- 
plicable gave the remainder of the property herein involved 
to James W. Babcock, contingent upon his surviving the 
testator’s widow, Libbie Babcock, and in case of his failure 
to do so then to the children of James W. Babcock as a 
class, the members of which were to be determined at the 
time of the death of the testator. 


We recognize that the provisions of the will defer the 
right to and beneficial use of the property and that the same 
is not to be divided until the death of the widow who has 
a life use thereof. This does not necessarily mean that the 
two estates shall not vest at the same time or that the re- 
mainder shall not vest until the death of the wife. The 
policy of the law is to favor the early vesting of estates 
and we construe the language used to refer to the time 
when the possession and enjoyment of the estate in re- 
mainder shall begin rather than to the date of vesting. As 
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stated in 2 Alexander on Wills, § 880, p. 1298: ‘Where, 
under the terms of the will, distribution to the members of 
a class may be either at the death of the testator or the 
death of some beneficiary, if there be no plainly expressed 
intent on the part of the testator to postpone the vesting 
until the later period, the earlier period will be adopted.” 
For the reasons herein stated the decree of the lower 
court is affirmed. 
AFFIRMED. 


RAYMOND HANSEN, APPELLEE, V. THE VILLAGE OF RALSTON, 
A MUNICIPAL CORPORATION, APPELLANT. 
22 N. W. 2d 719 
FILED May 17, 1946. No. 32038. 

1. Corporations. It is essential to the existence of a de facto cor- 
poration that there be a charter or some law under which a 
corporation with the powers assumed might lawfully be created;. 
a bona fide attempt to organize a corporation under such law with. 
a colorable compliance with its requirements; and an actual user 
of corporate power. 

2. ‘Trover and Conversion. A bona fide reasonable detention of 
property by one who has assumed some duty respecting it, for 
the purpose of ascertaining its true ownership, or of determin- 
ing the right of the demandant to receive it, will not sustain an 
action for conversion. 

APPEAL from the district court for Douglas County: 
JAMES M. FITZGERALD, JUDGE. Reversed and remanded, 

Webb, Beber & Kelly and L. B. McDonald, for appellant. . 

Gross, Crawford & Welch, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
CHAPPELL, and WENKE, JJ. 

PAINE, J. 

This action for damages for trover and conversion of 
personal property was brought against the Village of Ral- 
ston, a municipal corporation. A verdict for the plain- 
tiff was returned by the jury in the amount of $13,138.26, 
from which defendant appealed. 

It was first tried in the district court in March 1944, at 
which time the trial judge instructed the jury that there 
was a conversion of the property, leaving as the only ques- 
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tion for the jury the duty of finding the value of the pro- 
perty, which they returned in the sum of $5,166.66. From 
this verdict the Village of Ralston appealed to this court, 
and on April 6, 1945, an opinion was entered, reversing the 
judgment of the lower court for directing a verdict for 
plaintiff on the issue of conversion, and remanding it for 
a new trial. 

In that opinion (Hansen v. Village of Ralston, 145 Neb. 
838, 18 N. W. 2d 213) will be found a full statement of 
the facts as shown by the evidence at the first trial, and in 
this opinion only such additional facts will be presented as 
are required for a decision. 

The second trial was begun before the same district judge 
on June 6, 1945, in which trial the jury returned a verdict 
for the plaintiff for the full amount prayed for in plaintiff’s 
petition. A motion for a new trial was filed, setting out 36 
grounds of error, which motion was overruled by the court, 
and the Village of Ralston appealed to this court, and set 
up six assignments of error. 

The first assignment of error is in regard to the conduct 
of the trial by the trial court, particularly in remarks from 
the bench in the presence of the jury, which it is contended 
constituted irregularity and prevented the defendant from 
having a fair trial. It appears that on June 6, 1945, while 
the jurors were being examined as a whole, and before the 
jury had been sworn to try this case, the trial court made 
this remark to the jurors: “The question in this case is the 
value of the property alleged to have been converted; there 
is no other question than that.” 

It seems that when this remark, claimed by the defend- 
ant to be highly prejudicial, was made by the judge, the 
court reporter was out of the room. After the trial was 
over, and while the court was considering the motion for 
a new trial, two affidavits were filed, one by H. W. Helm, 
mayor of the defendant Village of Ralston, and the other 
by L. B. McDonald, one of its attorneys, which set out this 
statement of the court. The attorney for the plaintiff, Mr. 
Crawford, stated: “That if said statements were made by 
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‘the trial judge, no objection was made, or no request for 
a continuance made by the defendant, and, therefore, the 
-defendant is.in the position, if said statement was made, of 
gambling on the verdict of the jury, and then for the first 
‘time after an adverse verdict raising the question, * * *.” 

During this argument on the motion for a new trial, the 
‘court said: “You are moving to strike those? MR. CRAW- 
FORD: They were just filed down in the Clerk’s office. 
‘THE COURT: Sustain the motion to strike them.” 

In regard to the affidavits of the mayor and counsel set- 
‘ting forth this statement by the court, they would be gov- 
-erned by exactly the same rule which has been announced 
by this court many times in regard to the alleged miscon- 
‘duct of counsel in arguments to juries, which cannot be 
shown by affidavit, and to preserve such error the state- 
‘ments must be taken by the official court reporter at the 
‘time they are made, together with the objections made 
thereto and the court’s ruling thereon. See In re Estate of 
House, 145 Neb. 670, 17 N. W. 2d 883. It is too late to 
take advantage of such a statement by the trial court to the 
jury when first excepted to at the time of the argument on 
«the motion for new trial. 

The second assignment of error is the refusal of the trial 
‘court “to admit evidence offered to show that the Ralston 
Amusement Company was a de facto corporation, which 
‘evidence was offered in support of one of defendant’s the- 
ories of defense, to-wit, that the property alleged to have 
been converted by the defendant, Village of Ralston, was 
lawfully in possession of Ralston Amusement Company, at 
the time of the alleged conversion.” 

It was stipulated between the parties that the articles- 
-of incorporation of the Ralston Amusement Company were 
recorded in Corporation Record No. 19, beginning at page 
18, of the records of the county clerk of Douglas County, 
and that any part of them that counsel for the village 
wished to offer might be offered by simply reading from, 
this Corporation Record No. 19, and the attorney for the 
defendant read the important provisions of the articles of 
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incorporation into the record. Article III shows that the 
general nature of the business to be transacted by this cor- 
poration was that of carrying on a general amusement busi- 
ness at Ralston, Nebraska, including golfing, swimming, 
dancing, restaurant, etc., and that it had the right to buy, 
sell, or encumber both real and personal property. The 
articles of incorporation provided that the commencement 
_ of the corporation should be on December 20, 1938, and 
continue for 25 years. The articles of incorporation are 
signed by Melvin Bekins, Henry J. Beal, and F. J. De- 
specher. Article VII provided that the board of directors 
should consist of three members, one to be the chairman of 
the village board, such board to have the right to name 
the second member of the board after Melvin Bekins should 
go off,the board, and Henry J. Beal as the third member of 
the board. 

Exhibit No. 18 was received without objection, and is 
the original copy of the contract entered into on December 
20, 1938, between the Village of Ralston and the Ralston 
Amusement Company, in which the village leased to the 
Ralston Amusement Company all concessions connected 
with the Lakewood Country Club for a period of five years, 
with additional options. 

Exhibit No. 12 is the original copy of a purchase order 
for 150 oak chairs, a bar, Fairbanks scale, and miscellan- 
eous kitchen utensils, this order being given August 3, 1939, 
and signed by the Ralston Amusement Company, Inc., by 
F. J. Despecher, president, and Henry J. Beal, secretary. 
The amount of the order is $1,252.68, with a down payment 
of $445.32, 23 monthly installments thereafter of $38.52, 
and a final installment of $38.47. This is referred to as 
the Buller contract, as it is signed by P. B. Buller as seller. 

Among the exhibits we find 33 monthly reports of the 
fees collected on the Ralston Park Golf Course, and each 
report shows that 25 percent thereof was paid to the Ral- 
ston Amusement Company by the manager who happened 
to be running the place at the time. 

Exhibit No. 18 is a letter, dated September 8, 1941, to 
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H. W. Helm, president of the Ralston Amusement Com- 
pany, from the Universal Finance Corporation, of Omaha, 
in which the finance company returned check for $38.52, 
saying that the Buller contract was paid in full by the 
last check of $38.67 on August 13, 1941. In reference to 
this exhibit, Mr. Helm testified that when he became mayor, 
or chairman of the board of trustees of the village, he also 
became president of the Ralston Amusement Company, and 
the letter was addressed to him as president of that com- 
pany, and he mailed in a check of the Ralston Amusement 
Company in response to a statement. 

Exhibit No. 21 is a certificate that it is a complete, true, 
and correct copy of resolutions of the board of directors of 
the Ralston Amusement Company, designating the Live 
Stock National Bank as depositary of its funds, and pro- 
viding the officers who shall have the right to sign checks, 
notes, and drafts, said exhibit No. 21 being signed by the 
president, H. W. Helm, and by Henry J. Beal as secretary- 
treasurer, and stating at the bottom that the secretary had 
signed his name and affixed the seal of the corporation on 
the 27th day of June, 1940. This is signed by Henry J. 
Beal, secretary, and on the place for the imprint of the 
seal there was written the word “None,” showing that the 
corporation did not have a seal at the time these resolu- 
tions were adopted in accordance with the requirements of 
the Live Stock National Bank. This exhibit No. 21 -was 
offered in evidence and was rejected by the court on the 
objection that it was immaterial and needlessly encum- 
bered the record. 

Exhibit No. 22 was a lease, made June 15, 1940, between 
the Ralston Amusement Company and Robert Linder, 
which exhibit was offered, and rejected by the court on the 
same ground. 

Exhibit No. 23 was a release, by which Robert Linder 
released and discharged the Ralston Amusement Company 
and Henry J. Beal from all liability by reason of the lease 
which Linder had held. It was signed by Robert Linder, 
Henry J. Beal, and the Ralston Amusement Company by 
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its president, H. W. Helm. 

These exhibits were found in the files of the village at 
the city hall by Mr. Helm, and were offered by the defend- 
ant to show a corporate exercise and user of corporate 
powers by the Ralston Amusement Company. 

Mr. Helm testified that during the summer of 1940, Mr. 
Beal called him and “raised a complaint,” and he answered 
Mr. Beal: ‘“ ‘Yes, sir, why don’t we get together and 
straighten this thing out.’” He further testified : “We had 
always been willing, we would release certain property to 
him from time to time which we knew beyond a shadow 
of a doubt was his property to dispose of as he saw fit.” 
He stated that the village knew that Judge Beal owned 
some of the property, and that “a lot of it we didn’t know 
who owned, * * * we knew that Mr. Berger owed in the 
neighborhood of $13,000, when he went broke, * * *.” 


The defendant village offered to prove by Mr. Helm that, 
as mayor of the Village of Ralston, Mr. Helm tenders and 
offers to Mr. Beal, or to Mr. Hansen, the plaintiff, any prop- 
erty that belongs to either of them, but objection to the 
offer of proof was sustained. 

H. W. Helm, chairman of the village board, and during 
that time president of the Ralston Amusement Company, 
testified that metal tags were placed on such equipment as 
had been purchased under the Buller contract, which is 
exhibit No. 12, heretofore set out. He bought the tags, 
which were brass plates carrying the words, “Property of 
the Village of Ralston.” They were bought by the Ralston 
Amusement company for $15.25, ordered by Mr. Helm as 
president of the Amusement Company, and exhibit No. 16 
is the check given by Mr. Helm on the account of the Ral- 
ston Amusement Company in the Live Stock National Bank 
in payment of these tags. 

Mr. Helm testified that transactions were handled by him 
between April and September, 1941, with various business 
concerns in Omaha by the Ralston Amusement Company, 
and that he drew checks on its account to pay for these 
purchases, the hardware bills, labor bills, boiler inspection, 
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ete. This Ralston Amusement Company entered into leases, 
contracts of purchase of equipment, bonds, opened a bank 
account with the required resolutions adopted by its board 
and duly certified by Henry J. Beal, secretary, to the Live 
Stock National Bank for the bank record; it drew checks 
required in the transaction of its business under its con- 
tract to purchase equipment for this amusement park. 

The objections made by plaintiff to many exhibits showing 
the transaction of business by the Ralston Amusement 
Company were that the exhibits were immaterial and need- 
lessly encumbered the record. The court, in sustaining 
objections to such exhibits, repeatedly said that the ex- 
istence of the corporation as a corporation had not been 
established. However, its existence as a de facto corpora- 
tion had been established. This court has said: “It is es- 
sential to the existence of a de facto corporation that there 
be a charter or some law under which a corporation with 
the powers assumed might lawfully be created; a bona 
fide attempt to organize a corporation under such law with 
a colorable compliance with its requirements; and an ac- 
tual user of corporate power.” Parks v. James J. Parks 
Co., 128 Neb. 600, 259 N. W. 509. 

In our opinion, ample evidence is in the record to show 
that the Ralston Amusement Company was a de facto 
corporation, and the exhibits relating thereto, when prop- 
erly identified and offered, should have been received in evi- 
dence by the court, and its rulings upon such offers were 
prejudicially erroneous. 

Several of the assignments of error relate to the instruc- 
tions given by the court. Upon examination it is found 
that instruction No. 4 was the longest instruction given 
by the court, and repeated many of the allegations of the 
petition, and said that the village employed different in- 
dividuals to conduct the operations, and at one time oper- 
ated the park through its own offices, and entered into an 
agreement with Mr. Bea] that if he would leave the prop- 
erty in the park the village would be responsible for the 
same, and further agreed to pay a balance of $500 or $600 
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to a creditor of Mr. Berger for some of his property. 

Instruction No. 4 further says that the evidence shows 
that sometime early in 1948, the plaintiff purchased this 
property, and that, when he demanded that the village 
turn it over, the defendant, through its officers, refused 
to deliver the same, and thereby converted the property 
to its own use, and plaintiff prays judgment for the value 
thereof. This instruction is more favorable to the plain- 
tiff than the evidence would warrant. It recites some of 
the claims of the plaintiff in his petition as though they 
were proved by the evidence, when the evidence is highly 
in dispute. The giving of instruction No. 4 was prejudi- 
cial to the defendant. 

In instruction No. 5 the court instructed the jury about 
the refusal to surrender and deliver goods, and stated that, 
if the refusal is caused by a reasonable apprehension that 
the one to whom he is delivering the same is not entitled to 
the goods, then the possessor of the goods has the right to 
retain the same. If this statement had been followed by 
the words that, in case the jury found there was such a 
reasonable ground for the defendant to refuse the surrender 
of the goods, then the jury should find a verdict in favor of 
the defendant, it would have been proper, but neither this 
instruction nor any other instruction set forth any possible 
situation under which the jury might find a verdict for the 
defendant. However, this fifth instruction concluded prej- 
udicially to the defendant by saying that the jury was 
instructed that “the evidence clearly shows that the Plain- 
tiff, Hanson, had the same rights in the chattels that Berger 
had at the time the same were placed on the property of 
Defendant,” and that if the jury found “that the Defend- 
ant converted the chattels of the Plaintiff, then your ver- 
dict will be in favor of the plaintiff.” 

It appears that the membership of the Ralston village 
board had entirely changed, and there is competent evidence 
showing that the present members were in honest doubt as 
to who was the actual owner of the personal property in- 
volved herein. 
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We will set out in narrative form some of the evidence 
of one of these members, Don Jefferson, who was elected 
in the spring of 1939, and was mayor or chairman of the 
board from December 1941, until April 1943. He said he 
assumed it was property placed there by the WPA, and 
possibly George Berger; that the village added equipment 
and fixtures, and the Ralston Amusement Company bought 
equipment to put in there, and he knew that the present 
Ralston Country Club had equipment, and there was a 
sponsors’ fund put up by the members in that club. He 
said plaintiff came to his house one evening and said he 
had just bought some property down there and would like 
to take it out. He said he invited the plaintiff to go down 
to the board meeting which would take place that evening, 
and said they wanted to get it cleared up and find out who 
the property belonged to, but that the plaintiff did not 
show up; that the board members decided that if they did 
not know to whom the property belonged they would not 
permit any more equipment and fixtures to be taken out of 
the building unless ownership was proved. 

Witness Helm testified that the sponsors of the club put 
up some of their funds in cash, and also by furnishing 
equipment, which was accepted. 

Harry Bothmer was mayor of Ralston from May 1943, 
until May 1944, and had been on the board of trustees from 
December 1941. He said the village purchased some prop- 
erty while he took care of it in 1942, and testified he was 
at the board meeting when the letter was written by Mr. 
Jefferson as mayor on March 8, 1948, asking Mr. Beal to 
come to the board meeting and identify his property; that 
there was a discussion about this property, and it was the 
sense of the meeting that “the Judge be asked to identify, or 
prove ownership to the property, in which case we would 
be glad to give it to him.” 

The evidence shows that Henry Beal put up a large 
amount of money, buying equipment which was used and 
enjoyed by many people, but it is not clear that some of 
the equipment remaining there was not purchased by or 
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through several other sources. If any of the property was 
so purchased, and if the present members of the board 
could not find out, and did not know, who owned the prop- 
erty, then they were justified in refusing to permit the 
plaintiff to remove it upon demand, and the issue of con- 
version should have been submitted to the jury. 

As was said in our first opinion in this case. “A bona 
fide reasonable detention of property by one who has as- 
sumed some duty respecting it, for the purpose of ascertain- 
ing its true ownership, or of determining the right of the 
defendant to receive it, will not sustain an action for con- 
version.” Hansen v. Village of Ralston, 145 Neb. 838, 18 
N. W. 2d 2138. 

Because of several errors herein set out, the judgment 
of the district court is reversed and set aside, and the case 
is remanded for further proceedings in accordance with 
this opinion. 
: REVERSED AND REMANDED. 


IN THE MATTER OF THE APPLICATION OF CARL W. ROZGALL, 
PETITIONER AND APPLICANT, FOR A WRIT OF HABEAS 
CORPUS, APPELLEE, V. WILLIAM H. DORRANCE, SHERIFF 
OF DOUGLAS COUNTY, NEBRASKA ET AL., APPELLANTS: 

23 N. W. 2d 85 
FILED MAy 17, 1946. No. 32035. 

1, Appeal and Error. When it is sought to review the judgment of 
a district court, no motion for a new trial having been filed, this 
court will examine the record to ascertain if the pleadings state 
a cause of action or defense and support the judgment or decree, 
but it will not go back of the verdict rendered by the jury or 
findings of fact made by the trial court to review anything done 
or any proceeding had. 

2. Statutes. In construing a statute, the legislative intention is to 
be determined from a general consideration of the whole act with 
reference to the subject matter to which it applies and the par- 
ticular topic under which the language in question is found, and 
the intent as deduced from the whole will prevail over that of a 
particular part considered separately. 

~. Provided always that the interpretation of a statute is 

reasonable and not in conflict with legislative intent, it is a car- 

dinal rule of construction of statutes that effect must-be given, 
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if possible, to the whole statute and every part thereof and it is 
the duty of the court, so far as practicable, to reconcile the dif- 

ferent provisions so as to make them consistent, harmonious, and 
sensible. Just as an interpretation which gives effect to the 
statute will be chosen instead of one which defeats it, so an in- 

terpretation which gives effect to the entire language will be 
selected as against one which does not. 

The provisions of the Constitution relating to titles are 
to be liberally construed so as to admit of the insertion in a 
legislative act of all provisions which, although not specifically 
expressed in the title, are comprehended within the objects and 

” purposes of the act as expressed in the title, and to admit all 
provisions which are germane, and not foreign, to the provisions 
of the act as expressed in its title. 


5. Constitutional Law. Due process of law requires only that the 
accused be given sufficient notice of the nature of the charge 
against him in order that he may prepare a defense and plead the 
judgment as a bar to any subsequent prosecution for the same 
offense. 

6. Bastardy. Filiation proceedings under sections 13-113 and 13- 
114, R. S. 1948, are criminal in form at their inception for the 
purpose of service of process and obtaining jurisdiction over 
the subject matter and the person of a defendant therein, but 
actually such proceedings dre essentially civil in character and 
a preliminary hearing with finding of probable cause is neither 
necessary nor required. 

The justice or judge obtains jurisdiction over the sub- 
ject matter and the person of defendant by the initial filing of a 
proper complaint, the issuance of warrant for his arrest, and its 
execution. 
The trial of such a case on the merits is delegated en- 
tirely to the district court which acquires jurisdiction by the 
filing with the clerk of the district court of a transcript of the 
proceedings before the justice or judge, which discloses that the 
proceedings before him were based on a proper complaint, issu- 
ance of a warrant, arrest of the accused, and that an appro- 
priate order was entered binding defendant to appear and an- 
swer or committing him to the county jail to be held to answer 
the complaint at the next term of the district court. 

The summary criminal statutory forms and procedure, 

by which jurisdiction is obtained over the subject matter and the 

person in both courts, are borrowed from the criminal law for 
civil purposes. However, after the case is lodged in the district 
court by virtue of such process, the trial proceeds as in other 
civil actions, except as otherwise specifically provided by statute. 
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* APPEAL from the district court for Douglas County: 
HERBERT RHOADES, JUDGE. Reversed and remanded. 

Kelso Morgan and Louis T. Carnazzo, for appellants. 

Grenville P. North, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

CHAPPELL, J. 

This is a habeas corpus case and involves primarily the 
construction and validity of Chapter 81, Laws 1941, p. 322, 
which now appear as sections 138-101 to 13-116, inclusive, 
R. 8. 1943. 

In conformity with section 13-118, R. S. 1948, a com- 
plaint was filed in the county court of Douglas County by 
an unmarried woman stating on oath that petitioner, Carl 
W. Rozgall, made defendant therein, was the father of her 
child born out of wedlock. A warrant was duly issued and 
being thereby apprehended petitioner was brought before. 
the county court to answer the complaint. On April 18, 
1945, in conformity with section 13-114, R. S. 1943, the 
county judge entered the following order: “Defendant ap- 
peared and hearing had. The Court finds that no agree- 
ment has been made between the complaining witness and 
the defendant for the support of said child and therefore 
it is ordered that the defendant be held for trial to answer 
said charge at the next term of the District Court and his 
bond is fixed at $500.00 and in default of bond defendant 
is remanded to the custody of the Sheriff of Douglas 
County, Nebraska.” 

On the same date petitioner filed this action in the district 
court for Douglas County against respondents, praying for 
a writ of habeas corpus and discharge from custody upon 
the alleged grounds that the proceedings had in the county 
court were void because the statute authorizing them was 
unconstitutional and because petitioner having been charged 
with a crime was nct given a preliminary hearing with sub- 
sequent finding of probable cause. 

The petition contained a copy of the statutory complaint 
filed, warrant issued with return, and final order of the 
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county judge. The trial court forthwith issued a writ of 
habeas corpus. Respondents by return to the writ admitted 
the filing of the complaint, issuance of warrant, appre- 
hension and detention of defendant under the order of the 
county judge, as alleged by petitioner, but asserted that 
the proceedings were valid and being civil in character no 
finding of probable cause was necessary, as required in 
felony cases. After a hearing the trial court in its judg- 
ment simply found and adjudged without elaboration of 
reasons that petitioner was unlawfully imprisoned by re- 
spondents and ordered him discharged from custody. Re- 
spondents appealed to this court assigning as error sub- 
stantially that the judgment of the trial court was con- 
trary to law. 


There is no bill of exceptions and respondents did not 
file a motion for new trial. In the absence of such a mo- 
tion the only question presented for decision is whether 
plaintiff's petition stated a cause of action in support of 
the judgment entered. It has long been the rule in this 
jurisdiction that “When it is sought to review the judgment 
of a district court, no motion for a new trial having been 
filed, this court will look into the record to ascertain if 
the pleadings state a cause of action or defense and sup- 
port the judgment or decree accordingly, but it will not go 
back of the verdict rendered by the jury or findings of fact 
made by the trial court to review anything done or any 
proceedings had.” Tait v. Reid, 91 Neb. 235, 1386 N. W. 39. 

Bearing the above rule in mind, we have examined the 
petition filed by petitioner and conclude that it did not 
state a cause of action or support the judgment of the trial 
court, therefore, respondents’ assignment must be sus- 
tained. 

It is argued by petitioner that the trial court did not 
pass upon constitutionality of the act, since that was un- 
necessary, but only determined that the county court never 
had jurisdiction, therefore, the district court could have 
none for trial on the merits. We are unable to agree with 
that contention because the decree of the trial court did 
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. hot so recite and if all facts well pleaded in the petition, 
as distinguished from conclusions of law, are admitted the 
county court had jurisdiction over the subject matter 
and the person of petitioner, who was lawfully in custody 
at all times involved, unless the act was held to be uncon- 
stitutional or a preliminary hearing with finding of prob- 
able cause was held to be jurisdictional. Of necessity then 
both questions are presented for decision. 


In giving construction to sections 13-113 and 138-114, R. 
S. 1948, primarily involved, and determining the validity 
of the proceedings at bar, we are required, contrary to the 
contention of petitioner, to examine all provisions of the act 
as distinguished from its separate parts. It has been aptly 
stated that ‘In construing a statute, the legislative inten- 
tion is to be determined from a general consideration of 
the whole act with reference to the subject matter to which 
it applies and the particular topic under which the language 
in question is found, and the intent as deduced from the 
whole will prevail over that of a particular part considered 
separately.” 59C. J., Statutes, § 594, p. 993. It has also 
been stated with authority that “Provided always that the 
interpretation is reasonable and not in conflict with the 
legislative intent, it is a cardinal rule of construction of 
statutes that effect must be given, if possible, to the whole 
statute and every part thereof. To this end it is the duty 
of the court, so far as practicable, to reconcile the different 
provisions so as to make them consistent, harmonious, and 
sensible. Just as an interpretation which gives effect to 
the statute will be chosen instead of one which defeats it, 
so an interpretation which gives effect to the entire lan- 
guage will be selected as against one which does not.” 59 
C. J., Statutes, § 595, p. 995. See, also, Drainage District 
No. 1 of Lincoln County v. Kirkpatrick-Pettis Co., 140 Neb. 
530, 300 N. W. 582. 

It will be noted upon examination that, among other 
things, the act specifically and comprehensively provides 
three correlated and cumulative methods by which liability 
for support of a “child born out of wedlock” may be judi- 
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cially determined and enforced or discharged. Substan- 
tially it provides (1) that support may be enforced by an 
equitable proceeding in certain cases after paternity is 
first acknowledged or judicially established; (2) that pater- 
nity may be established and support imposed by proceed- 
ings wherein a petition is filed in the district court with 
issue of summons, as in other civil proceedings; or (3) the 
filing, as in the case at bar, of a complaint on oath before 
any justice or judge and issuance of warrant for arrest of 
the accused with opportunity there offered forthwith, after 
apprenension, to answer and settle with complainant by 
agreement, but upon failure to do so the justice or judge is 
required to bind the accused in a recognizance with security 
in a sum not less than $500, for the benefit of the county 
in which such child is born out of wedlock, to appear at the 
next term of the district court there to answer the accusa- 
tion and abide the order of the court. In such cases upon 
neglect or refusal to find such security, as happened in 
this case, the justice or judge is required to commit the 
defendant to the county jail, there to be held to answer the 
complaint. 

In addition to the foregoing, section 13-116, R. S. 1948, 
of the act specifically provides in effect that a person who 
willfully fails to obey any judicial order or decree for sup- 
port shall be guilty of desertion and punished in the man- 
ner provided by sections 28-446 to 28-448, R. 8. 1943. It 
will be observed, however, that section 13-116, R. S. 1943, 
is not involved in any manner in these proceedings. 

In comparing the present act with chapter 9, Comp. St. 
1929, all of which chapter 81, Laws 1941, p. 322, repealed, 
it is apparent at once that virtually all of the provisions 
thereby repealed were reenacted in one form or another as a 
part of the new and additional provisions contained therein. 
As a matter of fact, sections 9-101 and 9-103, Comp. St. 
1929, are almost identical with sections 138-113 and 13-114, 
R. 8. 1948, about which petitioner primarily complains. The 
latter simply eliminated a part of one sentence which pro- 
vided for an examination of complainant under oath by the 
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justice in the presence of the accused and permitted the 
accused to also question the complainant, all of which was 
required to be reduced to writing by the justice. It will 
be noted that chapter 9, Comp. St. 1929, became statutory 
law by virtue of the adoption of Laws 1875, p. 53, and 
its provisions have since been construed, upheld, and en- 
forced by this court in many cases. 

Petitioner first alleges and contends that the new act 
contravenes section 14, art. III, of the Constitution of Ne- 
braska, which provides “No bill shall contain more than 
one subject, and the same shall be clearly expressed in the 
title.’ We deem it unnecessary to repeat the lengthy title 
of the act in this opinion. Suffice it to say, the subject. 
matter of the act is “children born out of wedlock” and its 
object and purpose is to provide for the support and main- 
tenance of such a child by its mother or its putative father 
and indemnify the public against such liability. 

This court has stated that “The constitutional provision 
does not require that the title be a synopsis of the law. The 
purpose of the constitutional inhibition was to prevent 
surreptitious legislation by advising legislators of the na- 
ture of the measures they are called upon to support or 
oppose. If by a fair and reasonable construction the title 
calls attention to the subject-matter of the bill, it may 
be said that the object is expressed in the title.” Lennox 
v. Housing Authority of the City of Omaha, 137 Neb. 582, 
290 N. W. 451. 

In Maher v. State, 144 Neb. 463, 138 N. W. 2d 641, this 
court held that “The provisions of the Constitution relat- 
ing to titles are to be liberally construed, and so construed 
as to admit of the insertion in a legislative act of all pro- 
visions which, though not specifically expressed in the 
titles, are comprehended within the objects and purposes 
of the act as expressed in its title; and to admit all pro- 
visions which are germane, and not foreign, to the provi- 
sions of the act as expressed in its title.” We conclude that. 
the title to chapter 81, Laws 1941, p. 322, is not defective 
and does not contravene section 14, art. III, of the Consti- 
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tution of Nebraska. 

Petitioner next alleges and contends that the act is in 
violation of section 3, art. I, of the Constitution of Ne- 
braska, which provides ‘No person shall be deprived of - 
life, liberty, or property, without due process of law,” and 
section 18, art. I, of the Constitution of Nebraska, which 
provides “All courts shall be open, and every person, for 
any injury done him in his lands, goods, person or reputa- 
tion, shall have a remedy by due course of law, and justice 
administered without denial or delay.” 

In Cowan v. State, 140: Neb. 837, 2 N. W. 2d 111, it was 
stated: “Due process of law requires only that the accused 
be given sufficient notice of the nature of the charge against 
him in order that he may prepare a defense and plead the 
judgment as a bar to any subsequent prosecution for the 
same offense.” A mere reading of the act in the light of 
that statement discloses that it provides due process with 
a remedy in courts by due course of law with justice ad- 
ministered without denial or delay. Therefore, we con- 
clude that the act does not contravene either of the above 
sections of the Constitution which also disposes of peti- 
tioner’s contention that the act contravenes section 1, art. 
XIV, of the Constitution of the United States. 

It is also alleged and contended by petitioner that the 
act is violative of section 6, art. I, of the Constitution of 
Nebraska, which provides that “The right of trial by jury 
shall remain inviolate, * * *.” The answer to that conten- 
tion is that section 13-112, R. S. 1948, specifically provides 
for a jury trial in the district court if requested by any 
putative father who is made a defendant in such proceed- 
ings. 

Other allegations and contentions of petitioner that the 
act contravenes sections 7, 10, and 11, art. I, of the Con- 
stitution of Nebraska, are based upon the theory that filia- 
tion proceedings are criminal in character. In that con- 
nection this court has held that “In this state all public 
offenses are statutory; no act is criminal unless the legis- 
lature has in express terms declared it to be so; * * *.” 
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Dutiel v. State, 185 Neb. 811, 284 N. W. 321. The fact 
is that filiation proceedings, such as are involved in this 
case, are criminal in form at their inception for the pur- 
pose of service of process and obtaining jurisdiction over 
the subject matter and the person of defendant but actually 
they are essentially civil in character. 

The preliminary proceedings before a justice or judge 
are in no sense a trial of the merits. His duties as exam- 
ining magistrate are for the most part ministerial. He may 
receive the complaint, docket the case, issue his warrant, and 
cause the arrest of the accused who is forthwith brought 
before him to answer the complaint. Unless the party 
charged then pays or secures to be paid complainant such 
sum of money or property as complainant may agree to re- 
ceive in full satisfaction and shall further give bond to the 
county board in which such complainant resides, condi- 
tioned to save such county from all charges toward the 
maintenance of the child, it is mandatory that the justice 
or judge by order bind the accused in a recognizance with 
sufficient security to appear at the next term of the dis- 
trict court to answer the complaint and abide the order of 
the court thereon, or upon failure by defendant to find such 
security, to cause the accused to be committed to the county 
jail of the county, there to be held to answer such com- 
plaint in the district court. The justice or judge obtains 
jurisdiction over the subject matter and the person of de- 
fendant for the above purposes by the initial filing of a prop- 
er complaint, the issuance of warrant for his arrest, and 
its execution. 

The trial on the merits is delegated entirely to the dis- 
trict court which acquires jurisdiction by the filing with 
the clerk of the district court of a transcript of the pro- 
ceedings before the justice or judge, which discloses that 
the proceedings before him were based on a proper com- 
plaint, issuance of warrant, arrest of the accused. and that 
an appropriate order was entered binding defendant to 
appear and answer or committing him to the county jail, 
there to be held to answer the complaint at the next term of 
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the district court. There is no contention in the case at 
bar that such a transcript was not filed by the county judge 
with the clerk of the district court. Of necessity no such 
contention could be made for the reason that this habeas 
corpus action was filed on the very day of petitioner’s com- 
mitment. 

In cases like the one involved in this action the sum- 
mary criminal statutory forms and procedure, by which 
jurisdiction is obtained over the subject matter and the 
person in both courts, are borrowed from the criminal law 
for civil purposes. However, after the case is lodged in the 
district court by virtue of such process the trial proceeds as 
in other civil actions, except as otherwise specifically pro- 
vided by statute. It is elementary that one charged with 
a felony is entitled to a preliminary hearing and a finding of 
probable cause but such a hearing and finding are jurisdic- 
tional only where such a statutory crime has been charged. 
A preliminary hearing with finding of probable cause is not 
necessary or required in a filiation proceeding because it 
does not come within that category. ; . 

Many cases from this jurisdiction, beginning as early as. 
1879, support the propositions of law above set forth. See 
Cottrell v. State, 9 Neb. 125, 1 N. W..1008; Ex Parte Cot-- 
trell, 18 Neb. 193, 18 N. W. 174; Altschuler v. Algaza, 16. 
Neb. 631, 21 N. W. 401; Ex Parte Donahoe, 24 Neb. 66, 38. 
N. W. 28; Strickler v. Grass, 32 Neb. 811, 49 N. W. 804;: 
Munro v. Callahan, 41 Neb. 849, 60 N. W. 97; Stoppert v. 
Nierle, 45 Neb. 105, 63 N. W. 382; In re Application of 
Walker, 61 Neb. 803, 86 N. W. 510; Gatzemeyer v. Peter-. 
son, 68 Neb. 832, 94 N. W. 974; Campion v. Gillan, 79 Neb.. 
364, 112 N. W. 585; State v. Noxon, 96 Neb. 843, 148 N. W.. 
903; Brown v. Echtenkamp, 130 Neb. 297, 264 N. W. 757; 
Morgan v. Stone, 4 Neb. (Unof.) 115, 93 N. W. 743. A 
pertinent discussion of such proceedings will also be found 
in 7 C. J., Bastards, §§89 to 96 inclusive, pp. 980 to 982: 
inclusive, and 10 C. J. S., Bastards, §§ 61 to 69 inclusive, 
pp. 156 to 162 inclusive. 

We conclude that it affirmatively appears in the case at 
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bar that petitioner was at all times involved lawfully in the 
custody of respondents under an order of the county judge, 
which was in due and legal form, thereby holding him in 
jail to answer a proper statutory complaint in the district 
court at the next term thereof. In such a situation he 
could not lawfully be released on habeas corpus because he 
was lawfully detained by virtue of proceedings which were 
not void but valid in every respect. 

For the reasons heretofore stated, the judgment of the 
trial court is reversed and remanded for further proceed- 
ings in conformity with this opinion. 

REVERSED AND REMANDED. 


IN THE MATTER OF THE ESTATE OF ALICE M. WOODWARD, 
DECEASED, BYRON STALL, APPELLEE, V. EMMA GROFF, 
ET AL., APPELLANTS. 

23 N. W. 2d 75 
FILep May 17, 1946. No. 32052. 


1. Trial. Where the rule prohibiting courts from expressing an 
opinion or charging on the facts or evidence prevails, instructions 
as to the relative weight to be given to positive and negative 
testimony invade the province of the jury and should not be 
given. 

- 2. Appeal and Error. An assignment of error in a motion for new 
trial to the effect that the trial court erred in giving a group of 
instructions does not require a consideration of such assignment 
further than to ascertain that one of the instructions was prop- 
erly given. 

8. Trial. Ordinarily in order to predicate error upon a ruling of 
the court refusing to permit a witness to testify, or to answer a 
specific question, the record must show an offer to prove the 
facts sought to be elicited. 

4. Wills. A person who understands (1) the nature of his acts; 
(2) the extent of his property; (3) the proposed disposition of 
it; and (4) the natural objects of his bounty is mentally com- 
petent to make a will. 

_ The question of testamentary capacity relates exclu- 
sively to the time when the will was made, and although com- 
petent evidence of testator’s condition of mind long before, closely 
approaching, and shortly after the time of its execution is ad- 
missible, it is received only to assist in revealing his state of 
mind at that time and the jury should be so instructed. 
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6. 


: WITNESSES. When mental competency becomes a mate- 
rial subject of inquiry a nonexpert witness who is shown to have 
had a more or less extended intimate acquaintance with a person 
may be permitted to state his opinion as to the mental condition 
of that person by giving the facts and circumstances upon which 
the opinion is based. 

It must appear, however, that a witness, lay or 
expert, in giving his opinion as to mental capacity of a testator 
to make a will had in mind the quality of mental capacity es- 
sential to the making of a valid will. . 

8. Wills. The burden is on the proponent of a will to prove the 
execution of the will and the testamentary capacity of the tes- 
tator. However, in a will contest if the proponent makes a prima 
facie case as to testamentary capacity it then devolves upon the 
contestant to overcome the presumption arising therefrom after 
which the burden of going ahead and proving testamentary 
capacity by a preponderance of the evidence devolves upon the 
proponent. 

The burden of proving that a will resulted from undue 
influence is on the contestants, and each and all of the elements. 
necessary to be established by competent evidence to warrant. 
the rejection of a will on the ground of undue influence are (1) 
that the testator was subject to such influence; (2) that the op-. 
portunity to exercise it existed; (3) that there was a disposition 
to exercise it; and (4) that the result appears to be the effect of 
such influence. 

10. Trial. Issues of fact in will contest cases are determined in this 
court by the sufficiency of the evidence under the law to sustain 
the verdict of the jury or the findings of the district court, and 
where the evidence in a case tried to the jury is conflicting issues 
of fact are questions for its determination. 

APPEAL from the district court for Lancaster County: 
JEFFERSON H. BROADY, JUDGE. Affirmed. 

William Niklaus and I. D. Beynon, for appellants. 

Ginsburg & Ginsburg, for appellee. 

Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ. 

CHAPPELL, J. 

This is an appeal from the verdict of a jury and judg- 
ment thereon finding that the will of Alice M. Woodward, 
deceased, was her last will and testament. Her death oc- 
curred December 18, 1944. She was then 76 years of age. 


The will was executed February 1, 19438. Its provisions 
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appointed proponent, Byron Stall, a half brother, as exec- 
utor, established a $500 trust fund for a niece of testatrix, 
and devised the residue of her substantial estate to two 
nephews, sons of proponent. The will was submitted to 
the county court of Lancaster County for probate where 
certain heirs at law, including a brother, an adopted daugh- 
ter of a deceased sister, and four nephews and nieces of 
testatrix contested its probate on the grounds of testament- 
ary incapacity and undue influence. A half brother and a 
nephew of testatrix did not join in the contest. 

The issues were resolved in favor of proponent in the 
county court and contestants appealed to the district court. 
There, after a lengthy trial to a jury, proponent was 
awarded a verdict and judgment. Contestants’ motion for 
new trial was overruled and they appealed to this court. 
Their assignments of error are substantially that (1) the 
trial court erred in refusing to give contestant’s requested 
instruction No. 1;-(2) erred in giving instruction No. 6, 
8, 11, 12, and 13 on its own motion; (3) erred in excluding 
certain questions and answers from the evidence; and (4) 
that the evidence is legally insufficient to sustain the ver- 
dict and judgment. We find that these assignments cannot 
be sustained. 

The first assignment is grounded upon the contention 
that the case at bar is one where decision of the jury de- 
pended primarily upon contestants’ positive evidence and 
proponent’s negative evidence. Therefrom it is argued 
that contestants’ proffered instruction No. 1, to the general 
effect that the testimony of witnesses to a positive fact is 
stronger and may outweigh even a greater amount of neg- 
ative testimony given by other witnesses, was erroneously 
refused. 

In that regard we call attention to the fact that “Testi- 
mony may be positive in character although amounting to 
a negative statement or showing a negative situation.” 32 
Cc. J. S., Evidence, § 1037, p. 1079. We believe that con- 
testants in their argument fail to make the vital distinc- 
tion between testimony which is negative in form and that 
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which is negative in character. Evidence is positive in 
character where the witness states that a certain thing 
did or did not happen to exist, and negative in character 
where the witness states that he did not see or know of the 
happening or existence of a circumstance or fact. 31 C. J. 
S., Evidence, § 2, p. 506. Viewing the record in that light, 
we fail to observe how, upon any theory, either the trial 
court or this court could find that the testimony of con- 
testants’ witnesses could be said to be positive and the pro- 
ponent’s negative. 

In any event, the rule of law contended for by contest- 
ants ordinarily has application only in cases where the testi- 
mony of the parties relate to the presence or absence, ex- 
istence or nonexistence, occurrence or nonoccurrence of the 
same specific, physical facts or events and not to positive 
and negative intangible opinions based upon facts and 
circumstances varying by reason of the experiences and 
observations of the particular witness. 

However that may be, we find no case, and none is cited 
by counsel, wherein a similar instruction has ever been ap- 
proved in this jurisdiction. This court in a proper case 
when weighing the sufficiency of the evidence has had oc- 
casion to make reference to the greater weight to be ac- 
corded testimony truly positive in character as distin- 
guished from testimony truly negative in character. How- 
ever, in doing so, it has been with reference to the pro- 
priety of submission of the cause to the jury and the suffici- 
ency of the evidence to sustain the jury’s verdict. As a 
matter of fact in Crabtree v. Missouri P. Ry. Co., 86 Neb. 33, 
124 N. W. 9382, this court decided that an instruction sim- 
ilar in character was erroneous and properly refused. In 
doing so, it was held: “An instruction, by which the jury 
was sought to be directed that the evidence of certain wit- 
nesses was entitled to greater weight than that of others 
concerning a disputed fact, invades the province of the 
jury, is erroneous, and was properly refused.” 

The reasons for so holding are entirely logical because 
the weight to be given to positive and negative evidence, 
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separately or comparatively, is for the jury to determine 
and itis affected by various factors, such as the credibility 
of the witnesses, their bias or interest, the accuracy of their 
memory, their opportunity for observation, the attention 
they were giving at the time in question, and the reason- 
ableness or unreasonableness of their testimony. 32 C. J. 
S., Evidence, § 1037, p. 1088. The applicable rule in this 
jurisdiction appears in 64 C. J., Trial, § 509, p. 577, 
wherein it is said: ‘‘Where the rule prohibiting courts from 
expressing an opinion or charging on the facts or evidence 
prevails, it is usually held that instructions as to the rel- 
ative weight to be given to positive and negative testimony 
invade. the province of the jury and should not be given, 
* * *” Cases from many jurisdictions, including Crab- 
tree v. Missouri P. Ry. Co., supra, are cited in the note as 
supporting the statement. Therefore, we conclude that 
the trial court did not err in refusing to give contestants’ 
proffered instruction No. 1. 

The next assignment of error is that instructions No. 6, 
8, 11, 12, and 18 given by the trial court on its own motion 
were prejudicially erroneous. In this court they are at- 
tacked in three separate assignments of error which will 
be treated together in this opinion because from an exam- 
ination of contestants’ motion for new trial .we find that 
the assignments may not be considered on the merits if 
any one of the trial court’s instructions from Nos. 1 to 25 
inclusive correctly stated the law. The record reveals that 
the assignment of error in contestants’ motion for a new 
trial was an attack upon all of the trial court’s instructions 
as a whole and not separately. As recently as Morrow v. 
State, 146 Neb. 601, 20 N. W. 2d 602, this court again ad- 
hered to the salutary rule that “An assignment of error 
in a motion for a new trial to the effect that the trial court 
erred in giving a group of instructions does not require a 
consideration of such assignment further than to ascertain 
that one of the instructions was properly given.” In con- 
formity therewith, we have examined all of the instructions 
thus attacked by contestants and conclude that at least some 
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of them correctly stated the law, therefore, we are not re- 
quired to give the three assignments of error in this court 
further consideration. 

The third assignment of error is that the trial court 
erred in the exclusion of certain questions and answers. 
They appear to have been contained in the direct testimony 
in a deposition of a former husband of testatrix and re- 
lated to her alleged peculiarities of conduct and deportment 
while he lived with her a short time in 1934. With refer- 
ence to that assignment this court is confronted at once 
with the query whether error may be predicated upon the 
exclusion without offer of proof which contestants failed 
to make. 

In that connection the record discloses that when the dep- 
osition was taken it was stipulated by counsel that objec- 
tions to the questions and answers should be reserved and 
not made until the deposition was read at the trial, at which 
time they could be made in the same manner as if the wit- 
ness were then appearing and testifying in person. .At the 
trial objections were made to a large number of questions 
and each of them at the same time. The trial court sus- 
tained the objections to many of them and as the record 
comes to this court neither the questions nor the answers, 
nor any of them, to which contestants’ assignments are di- 
rected, were ever thereafter read or offered to be read and 
no offers of proof were ever made in connection there- 
with. 

It has always been the rule in this jurisdiction that “In 
order to predicate error upon a ruling of the court refusing 
to permit a witness to testify, or to answer a specific ques- 
tion, the record must show an offer to prove the facts 
sought to be elicited.” Gugelman v. Kansas City Life Ins. 
Co., 187 Neb. 411, 289 N. W. 842; Cox v. Kee, 107 Neb. 587, 
186 N. W. 974. Since contestants’ assignment of error 
comes squarely within that rule, we cannot sustain it. In 
so holding we have not overlooked qualification of the rule 
stated in In re Estate of Johnson, 100 Neb. 791, 161 N. W. 
429, which is factually distinguishable from the situation 
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at bar. 

We turn finally to the question whether the evidence is 
sufficient to sustain the verdict and judgment. It is ele- 
mentary that a defeated litigant in a will contest case is 
not entitled to a trial de novo on appeal to this court. Is- 
sues of fact in such cases are determined in the Supreme 
Court by the sufficiency of the evidence under the law to 
sustain the verdict of the jury or the findings of the district 
court, and where the evidence in a case tried to the jury 
is conflicting, issues of fact are questions for its determina- 
tion. In re Estate of Kerr, 117 Neb. 630, 222 N. W. 63. 


In measuring the sufficiency of the evidence to sustain a 
verdict and judgment, we are bound by well-established 
precedent. At the outset we call attention to the fact that 
it is not medical soundnesss of mind that governs but testa- 
mentary capacity as legally defined. A high degree of 
mentality is not required to make a valid will, in case it is 
found to be free from undue influence. In re Estate of 
Frazier, 181 Neb. 61, 267 N. W. 181. As legally defined, 
a person who understands (1) the nature of his acts; (2) 
the extent of his property; (3) the proposed disposition of 
it; and (4) the natural objects of his bounty, is compe- 
tent to make a will. In re Estate of Inda, 146 Neb. 179, 19 N. 
W. 2d 37. By analogy, of course, a person lacks testa- 
mentary capacity only when one or more of such elements 
are wanting. 

In a recent will contest case this court held that: “The 
question of testamentary capacity relates exclusively to 
the time when the will was made, and although competent 
evidence of testator’s condition of mind long before, closely 
approaching, and shortly after the time of its execution is 
admissible, it is received only to assist in revealing his 
state of mind at that time and the jury should be so in- 
structed. 

“A nonexpert witness who is shown to have had a more 
or less extended intimate acquaintance with a person may 
be permitted to state his opinion as to the mental condition 
of that person, if said condition becomes a material subject 
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of inquiry, by giving the facts and circumstances upon 
which the opinion is based. 

“It must appear, however, that a witness, lay or expert, 
in giving. his opinion as to mental capacity of a testator to 
make a will had in mind the quality of mental capacity es- 
sential to the making of a valid will. 

“The burden is on the proponent of a will to prove the 
execution of the will and the testamentary capacity of the 
testator. However, if the proponent makes a prima facie 
case as to testamentary capacity it then devolves upon the 
contestant to overcome the presumption arising therefrom 
after which the burden of going ahead and proving testa- 
mentary capacity by preponderance of the evidence de- 
volves upon the proponent.” In re Estate of Inda, supra. 
See, also, In re Estate of Witte, 145 Neb. 295, 16 N. W. 2d 
208. ; 

On the other hand, this court has also held that each and 
all of the elements necessary to be established by compe- 
tent evidence to warrant the rejection of a will on the ground 
of undue influence are (1) that the testator was subject to’ 
such influence; (2) that the opportunity to exercise it 
existed; (8) that there was a disposition to exercise it; 
and (4) that the result appears to be the effect of such in- 
fluence. In that connection the burden of proving that a 
will resulted from undue influence is-on the contestants. Un- 
due influence cannot be inferred alone from motive or op- 
portunity, and mere suspicion of undue influence on the 
testator is insufficient to require submission of the ques- 
tion to the jury or to sustain a verdict and judgment. In 
re Estate of Inda, supra; In re Estate of Witte, supra. 

Bearing the above rules in mind we have examined the 
record. The witnesses are so numerous and the evidence 
ig so voluminous that we will not attempt to analyze it at 
length in this opinion. We see no necessity of doing so. 
Suffice it to say, the proponent first adduced competent evi- 
dence proving the lawful execution of the will and the 
testamentary capacity of the testatrix, thereby making a 
prima facie case. . 
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Contestants then undertook to overcome the presumption 
arising therefrom and to establish undue influence. For 
that purpose. they adduced the testimony of many wit- 
nesses including, among others, five of the contestants, a 
nurse who was acquainted with and had worked with testa- 
trix, custodian of an apartment where the testatrix had 
lived, her former husband, a chiropractor, and a physician 
with previous experience in nervous and mental diseases 
who testified hypothetically. The half brother of testatrix, 
who did not join in this contest, testified for contestants 
but in doing so did not impugn the mental capacity of 
testatrix. The record discloses that the trial court allowed 
the utmost latitude in permitting contestants to adduce 
testimony extending over a period of most of the life of 
testatrix, preceding the date of the execution of her will 
and thereafter until] death. 

After contestants had rested proponent adduced the 
testimony of numerous witnesses including, among others, 
the nephew of testatrix who did not join in the contest, 
the personal physician who professionally examined and 
cared for testatrix from October 16, 1943, until her death, 
a lawyer who drew a former will for her, another who had 
represented her in litigation, another who had business 
transactions with her, close personal friends, and persons 
with whom she had transacted business at or about the 
time of execution of the will, many years prior thereto, and 
subsequently until death. Many of them testified that she 
was mentally competent and their evidence affirmatively 
related to the quality of mental capacity essential to the 
making of a valid will on February 1, 1943. Competent 
evidence was also adduced by proponent that the will was 
not unnatural, unreasonable, or inconsistent with the duty 
of testatrix to family and that it did not result from undue 
influence. 

After proponent had completed his testimony contest- 
ants briefly adduced further evidence. 

We find that the record is replete with competent evidence 
adduced by proponent justifying a finding that the testa- 
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trix was possessed of testamentary capacity when she law- 
fully executed the will and that its execution was not the re- 
sult of undue influence. Proponent argues that the evi- 
dence adduced by contestants was incompetent and legally 
insufficient to negative any one or more of the elements of 
testamentary capacity, or to affirmatively establish all the 
elements of undue influence, thereby requiring a directed 
_ verdict for proponent in any event. However, since the 
trial court submitted both issues to the jury upon the as- 
sumption that the evidence was conflicting, and proponent 
having obtained a favorable verdict is not prejudiced 
thereby, it is unnecessary to analyze contestants’ evidence 
and discuss or decide that question. 

An examination of the record requires us to conclude 
that the evidence was amply sufficient to sustain the ver- 
dict and judgment. For the reasons heretofore stated, the 
judgment is affirmed. 

AFFIRMED. 

PAINE, J., not participating. 


ROBERT MCKINLEY GLASGOW, PLAINTIFF IN ERROR, V. 
THE STATE OF NEBRASKA, DEFENDANT IN ERROR. 
22 N. W. 2d 842. 

Fiuep May 17, 1946. No. 32047. 

Trial. It is the duty of the court to instruct the jury on the law of 
the case, whether requested to do so or not, and if the instruc- 
tions, by the omissions of certain elements, have the effect of 
withdrawing from the consideration of the jury an essential 
issue or element of the case, it is error. 

ERRoR to the district court for Douglas County: HENRY 

J. BEAL, JUDGE. Reversed and remanded. 

Boyle & Boyle, for plaintiff in error. 

Walter R. Johnson, Attorney General, and C. S. Beck, for 
defendant in error. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 

YEAGER, CHAPPELL, and WENKE, JJ. 

WENKE, J. 
By petition in error Robert McKinley Glasgow brings 
here for review the record of his conviction in the district 
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court for Douglas County for violation of section 28-945, R. 
S. 1943. 

The material part of section 28-945, R. S. 1943, is as 
follows: ‘‘Whoever shall set up or keep any * * * gambling 
device * * * adapted, devised and designed for the purpose 
of playing any game of chance for money or property, * * * 
shal] upon conviction be punished * * *,” 

The information charges as follows: “ * * * that on or 
about the 7th day of July in the year of our Lord one 
thousand nine hundred forty-four Robert McKinley Glas- 
gow * * *, in the County of Douglas and the State of Ne- 
braska * * * did * * * unlawfully and feloniously set up and 
keep gambling devices * * *, to-wit: three slot machines, 
adapted, devised and designed for the purpose of playing 
games of chance for money or property; * * *.” 

The plaintiff in error will, for the purpose of conven- 
ience, be referred to as the defendant. 

Defendant contends that the evidence is insufficient to 
show that the machines seized are adapted, devised, and 
designed for the purpose of playing games of chance for 
money or property. There is evidence in the record to show 
that three of the machines seized were in working cordi- 
tion; that they were slot machines; that one of the ma- 
chines operated by the use of nickels, another by the use of 
dimes, and the third by the use of quarters; that each 
machine operated by inserting a coin of the proper denom- 
ination in a place provided therefor and then pulling a 
handle attached to the machine; and that if the spinning 
wheels stop so as to form a combination of figures or char- 
acters as indicated on the machine then it will pay the 
number or amount of the same denomination coins as such 
combination indicates. We think the evidence is sufficient 
to sustain a finding that the machines seized are adapted, 
devised, and designed for the purpose of playing games of 
chance for money. 

The defendant further complains that the court sustained 
the objection to his offer to show that Edward Brown was 
the elected sergeant at arms of the Theatrical Mutual As- 
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sociation, known as T. M. A., and was such during July 
1944; that as such officer he had complete control of all 
entertainment and social activities in the Lodge; and that 
he had complete control over the slot machines. 

The place in which the machines were seized, located at 
14081% Farnam Street, is apparently the club rooms or 
under the management of T. M. A. 

The evidence shows without dispute that defendant knew 
the machines were on exhibit and display in the room 
where they were seized for at least four or five days; that 
he was present at the time they were seized; that he had 
charge of the door to the room where they were kept; that 
he let people in and out as they came to this door; and 
that he was in immediate charge thereof. 

Without discussing the nature of Edward Brown’s re- 
sponsibility, the offer was properly excluded for the de- 
fendant cannot shift the responsibility for his own con- 
duct to that of another when he was actually in charge of 
the place where the machines were set up and kept on dis- 
play for the use of those present. 

Defendant further contends that the information charged 
him with violating section 28-945, R. S. 1948, a statute re- 
ferring to the subject of keeping gambling fixtures, whereas 
the court, by its instructions No. 3, 4, 5, and 7, submitted 
to the jury the question of his guilt under section 28-947, 
R. S. 1948, referring to the subject of a common gambler. 

Section 28-947, R. S. 1943, so far as material here, pro- 
vides: “Whoever keeps cr exhibits any gaming table, estab- 
lishment, device or apparatus, to win or gain money or 
other property of value, or aids, assists or permits others 
to do the same, * * * shall be deemed and taken to be a 
common gambler, * * *.” 

Instruction No. 3 given by the court is as follows: “You 
are instructed that the Statute of the State of Nebraska, 
in so far as they relate to this case, is as follows: ‘Who- 
ever keeps and exhibits any gaming table, establishment 
device or apparatus to win or gain money or other prop- 
erty of value’ shall be punished as provided by law.” 


282 NEBRASKA REPORTS [VoL. 147 
Glasgow v. State 


Instruction No. 7 given by the court is as follows: “You 
are instructed that if you find from the evidence and under 
these instructions beyond a reasonable doubt that the de- 
fendant did on or about the 7th day of July, 1944, in the 
County of Douglas, and State of Nebraska, keep or exhibit 
gaming tables or any devices and apparatus for the purpose 
of winning or gaining money or other property of value, 
then you will find the defendant guilty as charged in the 
Information. If you are not so satisfied by the evidence be- 
yond a reasonable doubt, you should find the defendant not 
guilty.” 

It is evident from the instructions quoted that the court 
instructed under a different statute from that under which 
the information was filed. That fact alone would not re- 
sult in prejudicial error for as stated in Trimble v. State, 
118 Neb. 267, 224 N. W. 274: “The definition and elements 
of the crime are precisely the same in both statutes, and 
no possible prejudice to defendant resulted from the er- 
roneous citation, which was not necessary to be given in 
the instruction.” 

However, it is the duty of the court to instruct the jury 
on the law of the case, whether requested to do so or not, 
and if the instructions, by the omission of certain elements, 
have the effect of withdrawing from the consideration of 
the jury an essential issue or element of the case, it is 
error. 

As stated in Goldsberry v. State, 66 Neb. 312, 92 N. W. 
906: “It is error for the court to instruct the jury that 
they may convict the defendant without finding a specific 
fact which constitutes one of the essential ingredients of 
the offense charged.” And in Young v. State, 74 Neb. 
346, 104 N. W. 867: “It is the duty of the trial judge, partic- 
ularly in criminal actions, to instruct the jury as to the 
rules of law governing the disposition of the cause, whether 
he is requested to do so or not; and if a charge to a jury, 
by omission to instruct on certain points, in effect with- 
draws from their consideration an essential issue of the 
case, it is erroneous.” 


VoL. 147] JANUARY TERM, 1946 283 


Glasgow v. State 


From an examination of section 28-945, R. S. 1943, it 
appears that one of the essential elements is that gambling 
devices set up and kept be adapted, devised, and designed for 
the purpose of playing games of chance for money or prop- 
erty and the information so charges. In the submission of 
the defendant’s guilt or innocence of the crime charged this 
essential element was left out of the instructions submitting 
that issue. Nor is it an essential element under section 28- 
947, R. 8. 1948, which was the basis of the court’s instruc- 
tions. We think there was prejudicial error in the instruc- 
tions because thereof. 

While, as previously stated herein, there is evidence in 
the record from which the jury could have found that the 
machines here seized were adapted, devised, and designed 
for the purpose of playing games of chance for money or 
property, however, as stated in Goldsberry v. State, supra: 
“For the error committed by the court in taking away from 
the jury the question of fraudulent intent, and authoriz- 
ing them to find defendants guilty without finding that the 
intent charged was proved by the evidence beyond a rea- 
sonable doubt, the sentence must be reversed, although 
there is much reason to suppose the result of the trial would 
have been the same if the case had been submitted under 
proper instructions.” 

In this regard we have not overlooked section 29-2308, 
R. 8. 1943. But it is still the duty of the jury to determine 
the guilt or innocence of a person charged with a statutory 
crime. In that respect it is the duty of the trial court to 
instruct the jury on the law of the case. If any of the es- 
sential elements of the crime are omitted therefrom, 
thereby having the effect of withdrawing those issues from 
the jury, it must be reversed for retrial for we cannot sub- 
stitute ourselves for the jury in determining whether or 
not such elements have been established beyond a reason- 
able doubt. 

REVERSED AND REMANDED. 
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STATE OF NEBRASKA, APPELLEE, V. JAMES NEIMER, 
APPELLANT. 
23 N. W. 2d 81 
FILED MAy 24, 1946. No. 32065. 

1. Appeal and Error: PLEADING. The ordinary rule in civil actions 
is that if there is a complete failure to state a cause of action, the 
defect is regarded as a fundamental one which may be raised 
for the first time in an appellate court, but a pleading will be 
construed liberally, and if the defect is amendable, it will be 
held sufficient on appeal in the absence of objection in the trial 
court. The same rule is applicable in criminal proceedings. 

2. Municipal Corporations: PENALTIES. A prosecution for the vio- 
lation of a city ordinance, which does not embrace any offense 
made criminal by the laws of the state, while in form a criminal 
prosecution, is, in fact, a civil proceeding to recover a penalty, 
and a preponderance of the evidence is all that is required to 
sustain a conviction. 

3. Case Distinguished. Peterson v. State, 79 Neb. 132, 112 N. W. 
306, is distinguished. 

4. Appeal and Error. The findings of fact of a trial judge in a law 
action have the force of a verdict and will not be disturbed upon 
appeal unless clearly wrong. 

5. Evidence. Secondary evidence received without objection is com- 
petent proof of fact in issue, even though that which is primary 
is available. 


6. Errors, if any, in receiving incompetent evidence are 
presumed to have been waived, unless objected to when the evi- 
dence is offered. 

7. Hearsay evidence tending to prove a material fact, ad- 


mitted without objection, may sustain a finding of the existence 
of that fact based solely thereon. 


8. Appeal and Error: WITNESSES. The credibility of witnesses and 
the weight to be given their testimony is for the triers of fact 
to determine, and that determination will not be disturbed upon 
appeal unless clearly wrong. 

APPEAL from the district court for Lancaster County: 


RALPH P. WILSON, JUDGE. Affirmed. 

Beynon & Greenamyre, for appellant. 

Maz Kier, Jack Devoe, and A. A. Whitworth, for ap- 
pellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE. 
YEAGER, CHAPPELL, and WENKE, JJ. 
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SIMMONS, C. J. 

Complaint was filed in the municipal court of Lincoln 
charging that the defendant on or about February 8, 1945, 
“did unlawfully (1) Operate a disorderly house (2) employ 
4 minor and allow her to serve intoxicating liquor contrary 
to the Ordinance * * *.”’ Defendant pleaded not guilty. 
‘Trial was had. Defendant was found guilty on both charges 
and fined. He appealed to the district court. On the day 
of trial defendant’s counsel withdrew his appearance. De- 
fendant proceeded without counsel, waived trial by jury, 
‘and trial was had to the court. A finding of guilty on both 
charges was made. Defendant thereupon filed a motion for 
‘a new trial. This was overruled, and defendant, appearing 
cat the time in person and with his attorney, was fined. He 
appealed. 


He assigns error as to the first charge in that it did not 
charge the commission of any specific act constituting the 
maintenance of a disorderly house, nor state facts sufficient 
to constitute a violation of any ordinance, and did not in- 
form appellant of the particular act or acts with which he 
was charged. As to both charges he assigns error in that 
the evidence was not sufficient to sustain the finding of 
guilt. 

The defendant did not attack the sufficiency of the com- 
plaint at any time prior to or during the trial. At the 
trial the ordinances of the city of Lincoln were admitted in 
‘evidence by stipulation. The ordinance here involved is: 
“Disorderly house—Maintaining. The term ‘Disorderly 
house’, as used in this article, shall be deemed to be any 
room, house, building, structure, and any property kept 
cand used in maintaining the same where unlawful or illegal 
acts are committed. The owner, lessee or proprietor, of any 
house, building, or place who collects or permits to be col- 
‘lected therein persons who engage in the drinking of in- 
‘toxicating liquors, gambling of any nature whatsoever, or 
‘any other unlawful act, or who knowingly makes, causes, 
‘permits, or suffers to be made therein any loud or im- 
proper noise to the annoyance or disturbance of the neigh- 
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borhood, shall be guilty of a misdemeanor and punishable 
as hereinafter provided.” 

The trial court asked the defendant if he understood the 
stipulations. He replied that he did. The court further 
said: ‘According to these stipulations you and the City At- 
torney have agreed that these ordinances, read by the City 
Attorney, providing that anyone conducting a place in which 
violations of law are concerned, is guilty of conducting a 
disorderly house, and an ordinance providing against and 
prohibiting the sale of liquor to a minor and prohibiting 
the employment of a minor for the sale of liquor; these 
ordinances, according to the stipulations, are in full force 
and effect and were in full force and effect at all times in- 
volved in this case. And you so agree, do you, Mr. De- 
fendant?”’ And the defendant replied: “I do so agree.” 

Defendant’s argument here is that the complaint failed to 
set forth the acts which he is alleged to have committed or 
any unlawful acts committed on the property, and failed 
to charge any unlawful act. The defendant here treats this 
action as a civil action, criminal in form, for the recevery 
of a penalty. 

The ordinary rule in civil actions is that if there is a 
complete failure to state a cause of action, the defect is 
regarded as a fundamental one which may be raised for the 
first time in an appellate court, but a pleading will be con- 
strued liberally, and if the defect is amendable, it will be 
held sufficient on appeal in the absence of objection in the 
trial court. 4 C. J. S., Appeal and Error, § 274, p. 534. The 
same rule is applicable in criminal proceedings. 24 C. J. S., 
Criminal Law, § 1671, p. 272. 

We do not consider that the complaint here falls in the 
classification of a complete failure to state a cause of action 
for the recovery of a penalty. See The City of Greensburgh 
v. Corwin, 58 Ind. 518. It is obvious that the defendant 
was not misled and did know the nature of the charge. 
In the absence of objection in the trial court the complaint 
must be held sufficient on appeal. 

The defendant assigns as error that the evidence is not 
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sufficient to sustain the finding of guilt. He relies upon 
the rule stated in the syllabus of Peterson v. State, 79 Neb. 
182, 112 N. W. 306, which is as follows: “A prosecution 
for the violation of a city ordinance, which does not em- 
brace any offense made criminal by the laws of the state, 
while in form a criminal prosecution, is, in fact, a civil 
proceeding to recover a penalty, and clear and satisfactory 
proof that the offense has been committed is sufficient to 
sustain a conviction. Proof beyond a reasonable doubt is 
not required.” He argues that there is not clear aud satis- 
factory proof of guilt. In the Peterson case the district 
court instructed the jury that the burden of proof was 
upon the state to establish each and all of the material 
facts charged in the complaint by clear and satisfactory 
evidence; that the prosecution, while criminal in form, was 
in fact civil; that it was not necessary for the state to esta- 
blish the facts charged beyond a reasonable doubt; that 
the material facts should, however, be clearly and satis- 
factorily established by a preponderance of the evidence 
before finding the defendants guilty. Defendants. there 
assigned the instruction as error and insisted that the pro- 
ceeding was criminal in nature and that evidence beyond a 
reasonable doubt was necessary. The syllabus above quoted 
announced the holding on that assignment. The question 
there was whether or not proof beyond a reasonable doubt 
was necessary. We held that it was not. Whether or not 
the state was required to meet a greater burden than it 
should have was not an issue. However, in Whitney v. 
Wyatt, 111 Neb. 328, 196 N. W. 322, we held that an in- 
struction in a civil action requiring “clear and affirmative 
proof” of adverse possession was more than a preponder- 
ance of the evidence and was erroneous. It further was 
held there: “In a civil action a preponderance of the evi- 
dence is generally all that is required to sustain the claim 
of a party.” The Peterson case has been cited several 
times on the proposition that these are civil actions, but not 
on the question of the evidence necessary to sustain a find- 
ing of guilt. These being civil actions, we see no reason 
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for requiring the state to prove its case by more than a 
preponderance of the evidence. We so state the rule. 

But that is not the measure that is applicable here. This 
case, a law action, comes here from a judgment of the trial 
court making findings of fact. The findings of fact of a 
trial judge in a law action have the force of a verdict and 
will not be disturbed upon appeal unless clearly wrong. 
In re Estate of Johnson, 144 Neb. 372, 138 N. W. 2d 412. 
See 2 Neb. Digest, Appeal and Error, Key No. 1008, p. 
509. 

Defendant was the owner and operator of a hotel with 
a liquor license to sell beer at retail. The evidence of the 
state as to the charge that defendant employed a minor 
and allowed her to serve intoxicating liquor is as follows: 
The state produced as a witness the evidence of a mar- 
ried woman, then 17 years of age. She testified that she 
told defendant she was 20. He employed her to work in 
his tavern. She testified: “I served beer’ to customers. A 
police officer testified that he saw her serving beer. De- 
fendant states in his brief: “We assume there is no argu- 
ment but what beer is intoxicating.” 

The ordinance of the city of Lincoln admitted in evi- 
dence provides: “No person under 21 years of age shall 
be employed by any licensee to sell alcoholic liquor, nor 
shall any person under 21 years of age be permitted to 
serve beer whether actually employed by such licensee or 
not.” 

As to the charge that defendant operated a disorderly 
house, the evidence of the state is generally as follows: 
The woman above-mentioned testified as to having lived in 
the hotel for a few weeks, and of her relations with the 
defendant and other men there with his knowledge. De- 
fendant did not take the stand and deny her testimony. 
Police officers testified as to arrests of men and women 
made in the hotel, and of things which they observed 
there, and of violations of ordinances in defendant’s hotel. 

As to the evidence of the police officers, the defendant 
complains that some of it was not the best evidence and 
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other parts hearsay and conclusions based thereon. It 
was received without objection. In Cotton v. Stolley, 124 
Neb. 855, 248 N. W. 384, we stated the rule that “Second- 
ary evidence received without objection is competent proof 
of fact in issue, even though that which is primary is avail- 
able.” Inthe body of the opinion we quoted with approval 
from 2 Jones, Commentaries on Evidence, (2d ed.) §774, 
p. 1435. “If the opponent is lax and permits secondary 
evidence to be given when he might have insisted upon 
the primary evidence or none at all, an appellate court 
will not come to his assistance.” We have also held: “Er- 
rors, if any, in receiving incompetent evidence are pre- 
sumed to have been waived, unless objected to when the 
evidence is offered.” Combs v. Owens Motor Co., 121 ‘Neb. 
5, 235 N. W. 682. Also, “Hearsay evidence tending to 
prove a material fact, admitted without objection, may 
sustain a finding of the existence of that fact based solely 
thereon.” Dafoe v. Grantski, 143 Neb. 344, 9 N. W. 2d 
488, 

Defendant argues that the testimony of the woman wit- 
ness is unworthy of belief and should be entirely disre- 
garded. As pointed out, her testimony was corroborated. 
The credibility of witnesses and the weight to be given 
their testimony is for the triers of fact to determine, and 
that determination will not be disturbed upon appeal un- 
less clearly wrong. In re Estate of Johnson, supra. 

We are of the opinion that the findings of fact made by 
the trial court are not clearly wrong. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLANT, SYLVESTER L. MEYERS 
ET AL., APPELLEES, V. PLATTE VALLEY PUBLIC POWER 
AND IRRIGATION DISTRICT, APPELLEE. 

23 N. W. 2d 300 
FILep May 31, 1946. No. 32059. 

1, Public Lands: CONSTITUTIONAL LAW. The school lands of this 
state are held in trust by the state under a contractual and con- 
stitutional obligation to refrain from disposition or alienation of 
the use of this property, except as allowed by the Enabling Act . 
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and the Constitution. 

By the provisions of section 1, article VII, of 
the Constitution the Board of Commissioners there named, under 
the direction of the Legislature, has the power to lease said 
lands. 


: Legislative direction, as to the terms under 
which school lands shall be leased, is subject to and limited by 
the eplenice to preserve the trust property inviolate. 

The power of the Board of Commissioners 
named in section 1, article VII, of the Constitution in leasing 
said lands is subject to and limited by the terms imposed by the 
Legislature. 

Public Lands. Anyone dealing with the school lands does so with 
knowledge of and subject to the trust obligations of the state 
and the legislative grant of power to the board as to the terms 
and conditions of the lease. 

Contracts. The law enters into and becomes a part of the con- 
tract. 

Public Lands. A lease made subject to the above conditions con- 
stitutes a contract between the state and the lessee, and is per- 
sonal property. 

Eminent Domain. The property rights of the lessee therein are 
protected from invasion by the provisions of section 21, article I, 
of the Constitution. 

Public Lands. The administrative determination of the value of 
school lands by appraisement as authorized by sections 72-204 
and 72-205, R. S. 1943, is for the purpose of securing a value as 
a basis for fixing the annual rent. 

The legislative intent was that the appraised value 
should be at all times the fair market value of the leased prem- 
ises. 

Eminent Domain. The administrative determination of value for 
rent purposes does not fix the value which the state must receive 
for the land when it is taken under eminent domain proceedings. 
The state must receive the fair market value of tho 
leased premises at the time of the taking, less certain reserva- 
tions noted in the opinion. 

Public Lands. The state is without power to alienate school lands 
without receiving their full value; it cannot reduce that value 
nor alienate it in part by lease, and school lands cannot be taken 
from the state by judicial process, unless that value is paid to 
the state. 

The board under the leasing provisions of the statute is 
without authority to sell directly or in effect a part of the fee. 
The land which the state leases constitutes the trust 
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property. 
16. 


Certain improvements placed on the land by the lessee 
remain the property of the lessee and do not become a part of 
the trust property of the state. 

17. Eminent Domain: LANDLORD AND TENANT. A tenant for a term 
has a property right which is protected by section 21, article I, 
of the Constitution. 

If a leasehold interest is taken, or injured, the 
lessee is entitled to a sum which will restore the money loss con- 
sequent to the taking or injury. This consists generally of the 
fair market value of the leasehold or unexpired term of the 
lease, and is said to be the difference between the rental value of 
the remainder of the term and the rent reserved in the lease. 
Under the provisions of the lease here involved 
there can be no difference between the rental value of the re- 
mainder of the term and the rent reserved in the lease, unless it 
be shown that the value of the use based upon the fair market 
value of the land is more than the six percent required by the 
statute as the rental value of the land. 

Where the rent reserved equals or exceeds the 
rental value, the lessee has suffered no loss and cannot recover. 

21. Public Lands: EMINENT DoMAIN. Under the provisions of sec- 
tion 72-240, R. S. 1943, a lessee has merely a right to a lease pro- 
vided no other person offers a higher bid and return to the state. 
That right is not to be considered in determining the value of the 
leasehold when taken under eminent domain proceedings. 

Under the provisions of section 72-223, R. S. 
1943, a condemnor cannot acquire any mineral rights in the 
lands taken, and the value of mineral rights, if any, is to be ex- 
cluded in determining the fair market value of the land. 
Where the possibility of nonuser for the pur- 
poses for which the land is taken, and a reverter to the state 
under the provisions of section 72-223, R. S. 1948, is so remote 
that it has no substantial determinative value, it is not to be 
taken into consideration in determining the fair market value of 
the land taken. 


18. 


19. 


20. 


22. 


23. 


24, Where the reverter has a substantial deter- 
minative value, that value should be excluded in determining the 
fair market value of the land taken. 

25. Eminent Domain. The Constitution requires that an owner of 
property taken under eminent domain proceedings shall be paid 
for what is taken from him. The measure of compensation for 
the property taken is the owner’s loss, not the taker’s gain. 

26. Public Lands: EMINENT DOMAIN. Under the provisions of sec- 
tion 72-225, R. S. 1943, the value of the interest of the state and 
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the lessee shall be separately assessed. 

The sum of the value of the separate interests 
may, if the evidence justifies, be more than the value of the land 
as an unencumbered whole. 


APPEAL from the district court for Keith County: I. J. 
NISLEY, JUDGE. Reversed and remanded. 

Walter R, Johnson, Attorney General, Robert A. Nelson, 
and H. Emerson Kokjer, for appellant. 

Beeler, Crosby & Baskins, for appellee and cross-appel- 
lant. 

Halligan & McGinley, for appellees. ° 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

SIMMONS, C. J. 

In this action, school lands, which were under lease, 
were taken by eminent domain. Trial was had to a jury and 
awards of damage made to the state and the lessee. The 
state appeals. The condemnor cross-appeals. We reverse 
the judgment of the trial court and remand the cause. 


The parties to this action are the state; Sylvester L. 
Meyers, hereinafter referred to as the lessee, and his wife; 
and the Platte Valley Public Power and Irrigation Dis- 
trict. a corpcration, hereinafter referred to as the condem- 
nor. 

The land involved in this action is a part of the school 
land of the state under grant from the United States. It 
consists of 204.90 acres of bottom hay land, and 67.32 acres 
of river accretion land. 

As of January 1, 1934, this land was leased to the les- 
see by written instrument as follows: 

“Know All Men by These Presents: That I, Harry P. 
Conklin Commissioner of Public Lands and Ruildings, in 
pursuance and by virtue of the power and authority vested 
in me by the laws of the State of Nebraska, and in con- 
sideration of the rents to be paid and conditions to be com- 
plied with by Sylvester Leroy Myers hereinafter contained, 
do lease and let unto the said Sylvester Leroy Myers all 
that certain tract or parcel of land, situated in the County 


27. 
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of Keith and State of Nebraska, and described as follows, 
to-wit: Gov’t. Lots 2 & 3—NEY4SW14—SiLSW),, of Sec- 
tion No. 8, Township No. 13 Range No. 36 and appraised at 
Six hundred fourteen & 70/100 Dollars, upon the terms 
and conditions only, however, that the said lessee shall and 
will promptly pay semi-annually in advance, on the first 
day of January and July in each year, to the County Treas- 
urer of said County of Keith for the use of said lands, the 
full annual rate of six per cent upon the aforesaid appraised 
value of said lands, and that he shall, in like manner pay 
semi-annually, in advance, the annual rate of six per cent 
upon the appraised value of said lands, which may or shall 
hereafter be made; that he will not cut any timber, com- 
mit any waste or spoil in or upon said lands; that the 
Board of Educational Lands and Funds may, when they 
deem it to the best interests of the state, cause said lands 
to be reappraised according to the law in force at the 
time such reappraisement is made, and that the valua- 
tion made by the said Board -shall be the basis of the rental 
after such reappraisement, and that at the expiration of 
twenty-five years from and after the first day of January 
next ensuing after the date of this lease, or sooner, with 
the consent of the Board of Eaucational Lands ana Funds, 
Commissioner he will peaceably and quietly leave, sur- 
render, and yield up all and singular the said lands and 
premises. And that in case of any default on the part of 
the said lessee to pay the rental or any part thereof, as 
above stated, for the period of six months from the time 
it becomes due and payable, this lease may be forfeited and 
fully set aside, as provided by law, and the land revert to 
the State the same as though it had never been leased, and 
be subject to lease or sale to other parties. No assignment 
of this lease shall be valid unless the same be entered of 
record in the office of Commissioner of Public Lands and 
Buildings, and all the rental due the State shall have been 
paid. 

“By order of the Board of Educational Lands and Funds. 

“In Witness Whereof, I hereunto set my hand and affix 
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my Official seal, at the City of Lincoln, this lst day of Jan- 
uary A. D. 1934. 
“All coal, oil, salt, mineral and other natural re- 
sources are reserved by the state as provided by 
law. 
“Harry P. Conklin 
“Commissioner of Public Lands 
and Buildings. 
“(Recorded in Book 20, Page 223-1) 
“By J. H. Wehn Deputy” 

The lessee entered into possession and has paid the stip- 
ulated rentals. 

At the trial all parties asked the witnesses to fix the 
value of the land as of April 15, 1945. We shall refer 
herein to values with reference to that date, unless other- 
wise indicated. The rental being paid at that date was 
$186.30 per annum. All the land was taken under the con- 
demnation proceeding. Consequential damage to other land 
is not involved. Proceedings in condemnation were first 
had in the county court of Keith County. The state and 
the condemnor appealed to the district court for Keith 
County where issues were made and trial had. The 
principal issue tried was the value of the land taken and 
the value of the interest the state and the lessee had in the 
premises. 

The state contended that it was entitled to recover the 
full value of the fee, less the value of certain improve- 
ments to be mentioned later herein. The lessee contended 
that he was entitled to recover the value of his lease based 
upon the difference between the present value of the land 
and the appraised value fixed by the state; and that he 
had the right to a renewal of the lease for a twenty-five 
year period at the expiration of the present lease, and in 
effect had a lease in perpetuity, conditioned on paying the 
required rental to the state. The condemnor’s contention 
was that it was required to pay the value of the fee, but 
no more. 

The evidence amply shows that the appraised value as 
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fixed by the state, as a basis for determining the rent to be 
paid, was much less than the present actual market value 
of the premises. 

Over objection of the state, the trial court admitted evi- 
dence of value based on the premise that the rental exacted 
by the state determined the value of the state’s interest; 
that whatever value there was above the state’s interest, 
so determined, was the property of the lessee for the un- 
expired portion of the term and for a 25-year renewal term; 
and permitted witnesses to give their estimates of the 
value of the state’s interest and the interest of the lessee, 
in percentages of the whole based on the above premise. 

The trial court instructed the jury that the state was 
entitled to recover the fair market value of the land taken, 
less the fair market value of the leasehold; that the lessee 
was entitled to recover the fair market value of the lease- 
hold; and that in determining those values the jury should 
take into consideration the evidence adduced at the trial. 
The jury further was instructed that the lessee had the 
right at the expiration of his lease to apply for and re- 
ceive a new lease without a competitive bid. 

The jury by its verdict fixed the amount of the state’s 
recovery at $6,547.50, and that of the lessee at $8,002.50. 
By calculation then it fixed the total value to be paid by 
the condemnor at $14,550, and fixed the interest of the state 
at 45% and that of the lessee at 55% of the whole. The 
total value as fixed by the jury is within the range of values 
fixed by the witnesses. This may be contrasted with the 
appraised value of $3,105 which the state fixed as the basis 
upon which to determine the rental charge. 

On appeal the state assigns many errors, including the 
reception of evidence, instructions given and refused, and 
the amount of the verdict allocating damages to the lessee 
and to the state. ; 

The state presents here two questions. What is the meas- 
ure of damages to the state and the measure of damages 
to the lessee? The state, and the condemnor by cross-ap- 
peal, present the additional question as to whether or not 
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the lessee’s claimed preference right to a renewal of his 
lease is a proper element to be considered in determining 
the lessee’s damage. 


The school lands of this state are held in trust by the 
state under a contractual and constitutional obligation to re- 
frain from disposition or alienation of the use of this prop- 
erty, except as allowed by the Enabling Act and the Con- 
stitution. By the provisions of section 1, article VII, of 
the Constitution, the Board of Commissioners there named, 
under the direction of the Legislature, has the power to 
lease said lands. They will be herein referred to as the 
board. Legislative direction, as to the terms under which 
the school lands shall be leased, is subject to and limited by 
the obligation to preserve the trust property inviolate. 
Likewise, the action of the board in leasing the school Jands 
is subject to and limited by the terms imposed by the Leg- 
islature. Their power to lease exists only insofar as it is 
directed or permitted by the Legislature. State v. Central 
Nebraska Public Power and Irrigation District, 143 Neb. 
1538, 8 N. W. 2d 841. Anyone dealing with the school 
lands must be held to do so with knowledge of and sub- 
ject to the trust obligations of the state and the legisla- 
tive grant of power to the board as to the terms and con- 
ditions of the lease. The law enters into and becomes a 
part of the contract. Stanser v. Cather, 85 Neb. 305, 313, 
123 N. W. 316, 124 N. W. 102. 

A lease made subject to the above conditions constitutes 
a contract between the state and the lessee, and is per- 
sonal property. Mulloy v. Kyle, 26 Neb. 313, 41 N. W. 
1117; State ex rel. Brown v. McPeak, 31 Neb. 139, 47 N. 
W. 691; Luse v. Rankin, 57 Neb. 632, 78 N. W. 258; 
Nelson v. Radcliffe, 110 Neb. 54, 192 N. W. 958; State ex 
rel. O’Brien v. Board of Commissioners, 116 Neb. 261, 216 
N. W. 818; § 72-234, R. S..1943. The property rights of the 
lessee therein are protected from invasion by the consti- 
tutional provision that “The property of no person shall be 
taken or damaged for public use without just compensa- 
tion therefore.” Const., art. I, § 21. Beste v. Cedar 


VOL. 147] JANUARY TERM, 1946 297 
State v. Platte Valley Public Power and Irrigation District 


County, 87 Neb. 689, 128 N. W. 29. 

By the provisions of sections 72-204 and 72-205, R. S. 
1948, the board is authorized to appraise and reappraise 
‘school lands when it deems it to the best interest of .the 
state, and to raise or lower the valuation of such lands as 
it may deem advisable in the public interest, the lessees of 
such lands, or other parties affected thereby. All unsold 
lands are subject to lease at an annual rental of six per- 
cent of the appraised value. §72-232, R. S. 1948. Each 
lease shall contain a covenant that whenever the board 
deems it for the best interests of the state, it may reap- 
praise said lands, and that the lessee will pay an annual 
rental of six percent upon the appaised value thereof. §$ 
72-234, R. S. 1943. The lease in the instant case provided 
that the board might, when it deemed it to be to the best 
interest of the state, cause the land to be reappraised ‘‘ac- 
cording to the law in force at the time such reappraise- 
ment is made”; that the valuation made by the board 
should be the “basis of the rental’ after such reappraise- 
ment; and that the lessee would pay rent upon the value of 
the lands which “may or shall hereafter be made.”’ By the 
provisions of section 72-205, R. S. 1948, the board in de- 
termining the value of school lands is required to consider 
the sale price of other lands in the county and the rental 
value of other lands similarly situated. These provisions 
were placed in the law in 1935. See Laws 1935, ch. 163, § 
3. p. 595. As early as 1899, the Legislature fixed the ‘‘true 
value” as the base of the appraisal. Laws 1899, ch. 69, § 4, 
p. 302. 

It is clear from an analysis of these statutory provisions 
that the administrative determination of the value of the 
school lands by appraisement is for the purpose of secur- 
ing a value as a basis for fixing the annual rent. It is ob- 
vious that the legislative intent was that the appraised value 
should be at all times the fair market value of the leased 
premises, and that the state should receive a six percent 
return upon that value. It likewise is obvious that the ap- 
praised value of the land involved in this action is far be- 
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low its fair market value as reflected by all the evidence. 
However, the administrative determination of value for 
rent purposes does not fix the value which the state must re- 
ceive for the land when it is taken in eminent domain pro- 
ceedings. The state must receive the fair market value of 
the leased premises at the time of the taking, less certain 
reservations to be hereinafter noted. That value belongs 
to the state, not to the lessee. The state is without power 
to alienate these lands without receiving their full value; 
it cannot reduce that value nor alienate it in part by lease, 
and these lands cannot be taken from the state by judicial 
process unless that value is paid to the state. Obviously the 
board, under the leasing provision of the statute, is with- — 
out authority to sell, directly or in effect, a part of the fee. 
The provisions for reappraisement and the payment of var- 
iable rents based on the reappraised value shows clearly 
a legislative intent, which the lessee recognized by his lease 
contract, that the increased value of the premises should 
at all times belong to the state. For the state to receive 
less than that fair market value would be to invade the 
trust property and violate the obligation of the trust that 
binds it. The trial court erred in receiving evidence and 
in permitting the jury to fix the value of the state’s recov- 
ery herein, based on the premise that the appraised value 
and the rents reserved to the state fixed the value of the 
state’s interest in the land. 

The land which the state leases constituted the trust prop- 
erty. The Legislature clearly intended that the lessee of 
school lands should be encouraged to use and improve the 
lands by good husbandry. The Legislature provided that 
if, at the time of the expiration of a lease, the highest bid 
received was by a person other than the lessee, then the 
value of the improvements on the land should be appraised, 
paid for by the new lessee, and in turn paid to the former 
lessee, less the amount due the state from the former les- 
see. These improvements so reserved to the lessee include 
““* * * a]] buildings, fencing, wells, windmills, pumps, tanks, 
irrigation improvements and also cost for labor expended 
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in breaking sod on said tract of land and reducing same to 
cultivation and for alfalfa or other crops growing upon 
said lands.”’ §72-218, Comp. St. 1929. With minor changes 
in language, these provisions are now in section 72-240, R. 
S. 1948. The Legislature likewise provided that in the 
event of a forfeiture of the lease and a reverter of the 
lands to the state “movable improvements” on the land 
should be sold and the proceeds received should inure to the 
holder of the delinquent contract after certain payments 
therefrom had been made to the state and to irrigation 
districts. §72-238, R. S. 1943. The right of a lessee to re- 
move “all improvements he may have erected on the land” 
is recognized also in section 72-254, R. S. 1943, regarding 
the land to which reference is there made. By these pro- 
visions the Legislature recognized that certain improve- 
ments placed upon the land by the lessee remained the 
property of the lessee and do not become a part of the trust 
property of the state. There is not involved in the instant 
case any claim of the lessee for cost of labor expended in 
breaking sod and in reducing the land to cultivation, nor for 
alfalfa or other growing crops thereon, so any question re- 
garding the right of the lessee to recover for such “improve- 
ments” in the action is not determined. There is evidence 
indicating that the lessee has placed some fencing on the 
property. The lessee is entitled to recover the value of that 
property and in determining the value of the state’s in- 
terest, that property should be excluded. 

The lessee contends that whatever possession and use 
value there is in the premises, above the value fixed by the 
appraisement of the state, and above the rent required by 
the state, is his for the period of the unexpired term of the 
lease, and for the period of the extension of the lease, and 
that he is entitled to recover that value. 

We have held that a tenant for a term has a property 
right which is protected by section 21, article I, of the Con- 
stitution, Gledhill v. State, 123 Neb. 726, 243 N. W. 909; and 
that he may recover damages arising from the taking of 
such property for public use. Fair-Way Oil Co. v. State, 
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132 Neb. 707, 272 N. W. 917. It was recognized in Briggs 
v. Neville, 103 Neb. 1, 170 N. W. 188, that the lessee of 
a school land lease was entitled to compensation for in- 
jury caused to his leasehold estate. The question is not the 
right of the lessee to recover damages, but rather the meas- 
ure of his damages. 

The general rule is that “If a leasehold interest is taken, 
or injured, the lessee is entitled toa sum which will restore. 
the money loss consequent to the taking or injury. This 
consists generally of the fair market value of the leasehold 
or unexpired term of the lease, and is said to be the differ- 
ence between the rental value of the remainder of the 
term and the rent reserved in the lease.” 29C.J.S., Emi- 
nent Domain, § 143 b, p. 988. 

The difficulty in the lessee’s position lies in the fact that 
this is not an ordinary lease for years with a fixed rent. 
Here the lessee is required to pay a variable rent to be de- 
termined by the appraised value of the premises, which 
appraisal may be changed from time to time. As has been 
pointed out, that appraised value was intended to be the 
fair market value of the leased premises. The fact that. 
the state has failed to appraise the land for its full value 
and accordingly has failed to exact the payment of six 
percent interest based on that full value, does not give the 
lessee a property right that he would not have had had 
there been a substantial compliance with the statutes in 
the determination of the value of the leased premises. 

Under these conditions there can be no difference be- 
tween the rental value of the remainder of the term and the 
rent reserved in the lease, unless it be shown that the value 
of the use based upon the fair market value of the land is 
more than the six percent required by the statute as the rent- 
al value of the use. However, there is some evidence here 
that the value of the use based upon the fair market value 
of the land is more than the six percent required by the stat- 
ute as the rental value of the use. If that fact were es- 
tablished, then we are of the opinion that this value of the 
use belongs to the lessee under his lease, and that he is en-: 
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titled ‘to recover its fair market value, if any, for the re- 
mainder of the term. Where the rent reserved equals or ex- 
ceeds the rental value, the lessee lias suffered no loss and 
cannot recover. 29 C. J. S., Eminent Domain, § 143, note 
71(3), p. 989. 

The question comes as to the length of the term. The 
lease in this instance is dated January 1, 1934. The lease 
by its terms runs for 25 years and contains a covenant that 
the lessee will surrender the premises at the end of the 
term. This is in accord with the provisions of the statute. 
§72-234, R. S. 1943. But the lessee relies upon the pro- 
vision of section 72-240, R. S. 1948, that ‘‘All lessees shall 
have the right, at the expiration of their contracts, to ap- 
ply for and receive a new lease without a competitive bid.” 
‘The trial court in its instructions to the jury set out this 
provision. From it the jury was permitted to infer that: 
the lessee had the right to an additional term, and that 
the jury should take that into consideration in fixing the 
amount of the lessee’s recovery. The lessee pleaded that 
he not only had the right to the additional term but in fact 
a lease in perpetuity. The trial court instructed the jury 
that the lessee claimed a right of renewal of its lease. The 
provisions of section 72-240, R. S. 1943, are substantially 
the same as those of section 72-218, Comp. St. 1929, which 
act was in force when the lease here involved was executed. 
This section must be construed in the light of its history 
and in connection with the other provisions in the section 
and provisions elsewhere in the act. 

In 1899, the Legislature provided that holders of lease 
contracts executed prior to July 9, 1897, were given the 
right, at the expiration thereof, to make application for 
and receive new lease contracts at the same rate of rental; 
and that they would not be required to compete’ for con- 
tracts. Laws 1899, ch. 69, § 16, p. 308; § 5862, Rev. St. 1913. 
At the same time the Legislature provided for a public 
offering, preceded by published notice, of all educational 
lands that were vacant and subject to lease. Laws 1899, 
ch. 69, § 15, p. 306; $5861, Rev. St. 1913. This provision 
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has been continued in the act. See §72-217, Comp. St. 
1929, and §72-233, R. 8. 1948. 

In 1919, section 5862, Rev. St. 1913, was amended by add- 
ing thereto a provision concerning the renewal of leases 
made subsequent to 1897 and providing that such lessees 
should have ‘‘the right, at the expiration of their contracts, 
to apply for new contracts’; and that if the bid of the 
lessee was equal to that bid by any other person, the les- 
see’s bid should be accepted, but that if a higher bid were 
made by some other person, then the higher bid controlled. 
Laws 1919, ch. 149, § 1, p. 333. In 1928, this act was 
amended to provide, so far as important here, that “All 
subsequent lessees, shall have the right, at the expiration of 
their contracts, to apply for new lease and receive a new 
lease without a competitive bid,’’ and contained the pro- 
visions with reference to a higher bid by a person other 
than the lessee. Laws 1928, ch. 54, § 1, p. 175. Through- 
out these amendments reference was made to the preced- 
ing section, which as amended is now section 72-233, R. 
S. 1948, being the provision with reference to public offer- 
ing and competitive bidding. In section 72-240, R. S. 1943, 
the provision with reference to leases executed prior to 
1897 was omitted. 

We think it clear from analysis of the act and its history 
that the “without a competitive bid’ waives the require- 
ment of a public offering based on published notice. Clearly 
the section does not give the lessee an absolute right to a 
new lease. He is entitled to that lease provided some 
other person does not bid more for a lease than does the 
lessee, and in the event of a higher bid by a third person, 
the lessee is not entitled to a lease for a new term. The 
reference in the earlier sections of the statute to the provi- 
sions, as now amended, in section 72-233, R. S. 1948, sus- 
tain this conclusion, as also do the provisions of section 
72-234, R. §. 1943 (contained in this lease), that the lessee 
shall surrender the premises at the end of the 25-year 
term. The lessee then has merely a right to a lease, pro- 
vided no other person offers a higher bid and return to the 
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state. 

The question then is, is this right one that should be 
considered in determining the damages suffered by the les- 
see? In our opinion it is not. The securing of a new 
lease does not depend alone upon the action of the lessee 
and the state. It depends upon whether or not some third 
person, at the expiration of the lease, makes a higher bid 
than that of the lessee. That is purely speculative. The 
right is not such a one that it should be considered in de- 
termining the value of the leasehold. See 18 Am. Jur., Emi- 
nent Domain, § 232, p. 867; 29 C. J. S., Eminent Domain, 
§ 143, p. 990. Accordingly, the trial court erred in admit- 
ting evidence and in instructing the jury with reference to 
a claimed right of the lessee to renew the lease. 

The condemnor brings this action under the provisions of © 
chapter 160, Laws 1943, p. 5738, now sections 72-212 to 
72-226, incl., R. S. 1943. The Attorney General advises us 
in his brief that the constitutionality of the act has been 
questioned and argues that it is constitutional. We are un- 
able to find where that question has been raised. All par- 
ties proceed here, as they did in the trial court, on the prem- 
ise that the act is valid. The constitutional question not 
being presented, it accordingly is not decided. 

Section 72-213, R. S. 1948, provides that ‘Educational 
lands belonging to the state may-be acquired through the 
exercise of eminent domain proceedings for the special pur- 
poses mentioned in sections 72-214 to 72-226.” Section 72- 
223, R. S. 1948, provides: ‘‘The condemnation proceedings 
provided in sections 72-213 to 72-222 shall not operate to 
deprive the State of Nebraska of any mineral rights in the 
lands taken for the special purposes authorized by said sec- 
tions, and, except as to land acquired by the United States 
of America, when any such land shall cease to be used for 
the special purpose for which it was acquired, it shall re- 
vert to the.State of Nebraska as educational land.” Section 
72-225, R. S. 1948, provides: “If the land to be taken is 
held under lease contract, a finding shall be made as to the 
interest of the owner in such lease contract, and such value. 
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shall be separately assessed. If the land is held under con- 
tract of sale, the interest of the owner of such sale contract 
shall be separately assessed.” 

It follows from the provisions of section 72-223, R. S. 
1943, that the condemnor cannot acquire as a result of this 
proceeding any mineral rights in the lands taken. Accord- 
ingly, in determining the fair market value of the land, the 
value of the mineral rights in the land, if shown to have 
any value, is to be excluded. 

Likewise, a reverter is reserved to the state in the event 
the land shall cease to be used for the snecial purpose for 
which it was acquired. It is evident that the condemnor 
here contemplates an exclusive use of the land and that this 
use will be perpetual, although there exists a possibility of 
a reverter to the state. Where the possibility of aban- 
donment by nonuser is so remote that there would be no sub- 
stantial determinative value in the reverter, it is not to 
be taken into consideration in determining the measure of 
the damages sustained. 18 Am. Jur., Eminent Domain, § 
251, p. 889; 29 C. J. S., Eminent Domain, § 149, p. 1005; 
Orgel, Valuation under Eminent Domain, § 104, p. 354. 
However, if it should be established that the reverter has 
a substantial determinative value, then that value should 
be excluded in determining the amount of the state’s re- 
covery. Orgel, Valuation under Eminent Domain, § 104, 
p. 355. 

Summarizing. The state’s interest for which the con- 
demnor must make compensation in this action is the fair 
market value of the leased premises taken, less the value of 
the mineral rights, if any, and less the value of the re- 
verter, if any. The lessee’s interest herein for which the 
condemnor must make compensation is the value of the 
improvements, if any, which he has placed upon the lands, 
plus the value of the use, if any, which is over and above 
six percent per annum of the fair market value of the 
leased premises. 

The condemnor contends that the total damage that it is 
required to pay cannot exceed the actual market value of 
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the lands taken, plus consequential damages to lands not 
taken, and damages to growing crops of the lessee. The 
last two items are not involved in the instant case. It, ac- 
cordingly, argues that the fair market value of the land 
taken should first be determined, the market value of the 
leasehold determined and deducted from the total value, 
and that the remainder constitutes the damages that should 
be awarded the state. 

“The rule is generally recognized (though not invari- 
ably followed) that, where there are several interests or 
estates in a parcel of real estate taken by eminent domain, 
a proper method of fixing the value of, or damage to, each 
interest or estate, is to determine the value of, or damage 
to, the property as a whole, and then to apportion the same 
among the several owners according to their respective 
interests or estates, rather than to take each interest or es- 
tate as a unit and fix the value thereof, or damage thereto, 
separately. Even where separate petitions are filed and 
the damages are separately assessed, the compensation 
awarded will not exceed the value of the entire parcel 
taken. But it sometimes happens that the land as a whole 
is not damaged at all, though the owner of one interest suf- 
fers substantial injury, or the damage to the various in- 
terests when added together exceeds the value of the prop- 
erty as a whole. In such cases each is entitled to be com- 
pensated in damages for the amount of his interest taken, 
and if it be true that the values of the two interests are 
more than the land would be worth if owned by one per- 
son, the necessities of the case require an apparent excep- 
tion to the general rule announced above as to what the 
condemning party must pay. For example, when a piece 
of property which is subject to an ordinary lease for a 
short term is taken, it may happen that although the owner 
of the fee is allowed full value for the property, the ten- 
ant must also be paid a large and substantial amount in ad- 
dition, by reason of the value of his lease.” 18 Am. Jur., 
Eminent Domain, § 239, p. 872. 

The question then presented is this: Shall the total com- 
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pensation payable by the condemnor be measured by the 
value of a fee simple in the property, or shall it be based on 
the sum of the value of the separate interests? This prob- 
lem and the difficulties of applying any one rule to the 
variable situations arising in these cases are pointed out in 
Orgel on Valuation under Eminent Domain, chapter IX, 
beginning on page 3538. See, also, 1 Nichols, Eminent Do- 
main, 2d ed., § 231, p. 707; Annotation, 69 A. L. R. 1263. 
The cases are cited in the texts. It appears from an ex- 
amination of the cases that courts have held that the total 
amount to be paid by the condemnor may be less than the 
value of the separate interests, and generally that the sum 
of the separate values of the divided interests may not ex- 
ceed the value of the whole, and that in exceptional circum- 
stances the damages to the various interests, when added 
together, may exceed the value of the property as an un- 
encumbered whole. 

Generally the courts have approached the problem from 
the standpoint of determining the value of that which the 
owner has lost rather than that which the condemnor has 
gained. In Boston Chamber of Commerce v. Boston, 217 
U.S. 189, 54 L. Ed. 725, 30 S. Ct. 459, the Supreme Court 
of the United States said: ‘But the Constitution does not 
require a disregard of the mode of ownership,—of the state 
of the title. It does not require a parcel of land to be valued 
as an unencumbered whole when it is not held as an unen- 
cumbered whole. It merely requires that an owner of prop- 
erty taken should be paid for what is taken from him. It 
deals with persons, not with tracts of land. And the question 
is what has the owner lost, not what has the taker gained. 
We regard it as entirely plain that the petitioners were not 
entitled as matter of law to have the damages estimated as 
if the land was the sole property of one owner, * * * .” 
That court has more recently said: “It is * * * the owner’s 
loss, not the taker’s gain, which is the measure of compen- 
sation for the property taken * * * .’ United States ex rel. 
T. V. A. v. Powelson, 319 U. S. 266, 87 L. Ed. 1390, 63 S. Ct. 
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1047. In the Boston case the market value of the undivided 
fee was much greater than the value of the separate in- 
terests. 

Baltimore City v. Latrobe, 101 Md. 621, 61 A. 203, dealt 
with an appeal in a condemnation case where it was ap- 
parent that the value of the two interests taken could be 
more than the value of the fee if it were owned by one per- 
son. The Constitution of Maryland provided that private 
property could not be taken for public use without just 
compensation. The court there stated that as a general 
rule the condemnor ought not to be required to pay for the 
two interests more than what the property was worth if 
owned by one person, and stated: “ * * * each is entitled 
under the Constitution to be compensated in damages for 
the amount of his interest taken, and if it be true that the 
values of the two interests are more than what the lots 
would be worth, if owned by one person, the necessities of 
the case require an apparent exception to the general rule 
announced above, as to what the condemning party must 
pay.” This case is referred to generally in the texts and 
in a number of decisions. For instance, the Supreme Court 
of Missouri in State ex rel. McCaskill v. Hall, 325 Mo. 165, 
28 S. W. 2d 80, 69 A. L. R. 1256, cited it and said this: 
“There may be instances in which, owing to exceptional 
circumstances, the damages to the various interests when 
added together exceed the value of the property as a whole; 
in such case the particular interests should of course be 
separately appraised, because the owner of each is entitled 
to be compensated in damages for the amount of his inter- 
est taken.” . 

As has been stated, our Constitution provides that the 
property of no person shall be taken or damaged for pub- 
lic use without just compensation. The reasoning of the 
courts in the cases above quoted is applicable in this state 
under our Constitution. The measure of compensation to 
each owner must be that which he has lost. It seems to us 
that those courts which have held that the sum of the sep- 
arate values of the divided interests may be less than the 
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value of the unencumbered whole have followed this prin- 
ciple. It also seems to us that those courts which have held 
that the sum of the separate values of the divided interests 
may not exceed the value of the unencumbered whole have 
at that point abandoned the rule that the measure is what 
has the owner lost, and applied the rule that the measure 
is what has the taker gained. 

The rule requiring just compensation to each owner for 
that which is taken must be applied in all instances under 
our Constitution. “ * * * any rule that may be laid down 
must itself be measured by the rule given in the Constitu- 
tion, and any rule that so limits the damages in such case 
as that the result will be in fact less than just compensation 
for the injury suffered, falls short of the constitutional 
measure.” City of St. Louis v. Brown, 155 Mo. 545, 56 
S. W. 298. It seems to us also that those courts which have 
undertaken to limit the total award to the value of the un- 
encumbered whole have overlooked the factual situation 
that exists in many of these cases where there is a personal 
property right taken or damaged, in addition to the real 
property taken or damaged. Obviously, the value of the 
real property should not be the limit of the recovery in such 
cases. 

“According to some authorities, where two or more per- 
sons have distinct interests or estates in any particular 
parcel of land, the value of each interest should be separ- 
ately assessed, and this may be done either by first ascer- 
taining the damage to the fee as if it were owned by one 
person, and unincumbered, and then apportioning that 
amount among all the estates and interests, or in the first 
instance by appraising the value of each separate interest 
and thus ascertaining the entire value.’ 29 C. J. S., Em- 
inent Domain, § 279, p. 1280. 

It is recognized in the texts and many of the cases that 
as a practical proposition the juries will follow the latter 
method. But be that as it may, that is the procedure re- 
quired by the statute under which the condemnor is pro- 
ceeding here. Section 72-225, R. S. 1948, provides: “If the 
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land to be taken is held under lease contract, a finding shall 
be made as to the interest of the owner in such lease con- 
tract, and such value shall be separately assessed.” This 
requires that there shall also be a finding as to the interest 
of the state and that it be also separately assessed. The 
total of the two then constitutes the amount of the award 

which the condemnor is required to pay. 


For the reasons given herein, the judgment of the trial 
court is reversed and the cause remanded for further pro- 


ceedings in accordance with this opinion. 
REVERSED. 


JOHN HALL ELLIOTT, APPELLANT, V. GOOCH FEED MILL 


COMPANY, A CORPORATION, APPELLEE. 
23 N. W. 2d 262 
Filed May 31, 1946. No. 32064. ~ 


1. Workmen’s Compensation. Although a workman has a limited 
physical capacity to work and earn money, nevertheless a find- 
ing that he is totally incapacitated for work is justified where 
it is based upon the further finding that the workman has en- 
deavored to obtain, and has been unable to find, any work which 
the incapacity due to the injury will not prevent him from 
performing. 

For workmen’s compensation purposes, “total disabil- 
ity” does not mean a state of absolute helplessness, but means 
disablement of an employee to earn wages in the same kind of 
work, or work of a similar nature, that he was trained for, or 
accustomed to perform, or any other kind of work which a per- 
son of his mentality and attainments could do. 

A workman who, solely because of his injury, is unable 
to perform or to obtain any substantial amount of labor, either 
in his particular line of work, or in any other for which: he 
would be fitted except for the injury, is totally disabled within 
the meaning of the workmen’s compensation law. 

4, Costs: WORKMEN’S COMPENSATION. No filing fee is required in 
workmen’s compensation cases. § 48-187. R. S, 1943. 

5. Costs. The cost of a bill of exceptions should be taxed in the 
district court, but this court may direct the district court how 
it should be taxed in that court in the final determination of the 
litigation. : 

6. Workmen’s Compensation: ATTORNEY AND CLIENT. When plain- 
tiff is denied an award by one member of the workmen’s com- 
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pensation court, and also denied an award by the district court, 
this court in reversing the district court cannot allow the plain- 
tiff any attorney’s fees, under section 48-125, R. S. 1943. 

APPEAL from the district court for Lancaster County: 
JEFFERSON H. BROADY, JUDGE. Reversed and remanded 
with directions. 

Davis & Vogeltanz and O. B. Clark, for appellant. 

Baylor, Bloss & Evnen and Davis, Stubbs & Healey, for 
appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

PAINE, J. 

This is a workmen’s compensation case. After an acci- 
dent at the defendant’s feed mill, plaintiff was paid com- 
pensation for a period of 16 3/7 weeks at $15 a week. 
Thereafter he filed a petition in the compensation court, 
alleging that he had not recovered from said injury and 
praying that he be given such relief as he was entitled to 
under the provisions of the compensation law. Hearing 
was had thereon before one member of the compensation 
court, and the petition was dismissed. Plaintiff filed a 
waiver of rehearing before the full court, and appealed to 
the district court, where a trial was had, and plaintiff's 
petition was dismissed. Plaintiff appealed to this court. 

The plaintiff charges in his brief that “The findings of 
fact upon which the decree rests are not only unsupported 
by the evidence but are directly contrary to and inconsistent 
with the overwhelming weight of the evidence.” § 48-185, 
R. 8. 1948. 

The facts of this case, as supported generally by the evi- 
dence, are as follows: The plaintiff was 66 years old at the 
time of the accident, and was in excellent health, and had 
not consulted a doctor for years. He began working for 
the defendant, Gooch Feed Mill Company, in Lincoln as a 
laborer on April 7, 1943, and continued until the accident 
occurred on November 12, 1943. While the plaintiff was at 
work loading sacks on an automatic elevator, some undis- 
closed person on one of the other eight floors pulled the 


VOL. 147] JANUARY TERM, 1946 311 
Elliott v. Gooch Feed Mill Company 


cable, in response to which the elevator started, the gate 
falling upon his neck and shoulders, perhaps knocking him 
momentarily unconscious. His legs were caught between 
the floor of the elevator and the second floor of the building. 
In his left leg one of the bones was fractured about six 
inches above the ankle, and his right leg was crushed he- 
tween the knee and the hip, but the femur was not frac- 
tured. He was taken home by foreman Graham, who tele- 
phoned to Dr. Carveth who handled the company business, 
and had him taken to St. Elizabeth Hospital, and X-rays 
were taken, and the fracture properly reduced, and the 
left leg placed in a cast. Plaintiff’s wife had been at Arca- | 
dia, taking care of her sick daughter, and did not return 
to Lincoln until after he was brought back from the hos- 
pital. ; 

An elderly retired graduate nurse, Miss Madge Cadman, 
who had for ten years been head of the General Hospital 
at McCook, lived in the same apartment house and assisted 
in caring for the plaintiff. She testified that the right leg 
had turned purple and blue when they first brought him 
from the mill, and that he could not move the toes on the 
right foot, and that he complained of. pain in his back and 
shoulders but, more of pain in his right leg. 

This nurse testified that she examined this right leg from 
time to time after he returned from the hospital, and that 
a sac developed and hung down, and had about a quart of 
fluid in it before it was drained the first time, and that it 
was drained about three times after he started to work, 
and there was a lot of pain in that leg. 

Dr. Carveth testified that a large hematoma developed 
on the posterior lateral side of his right thigh, and on De- 
cember 31, 1944, Dr. Carveth tapped this hematoma and 
drained out about a quart of light-colored fluid, which he 
testified was almost orange in color, with a red tinge, and 
that this serous fluid was not as thick as pus. He said this 
cavity had a tendency to refill, and they had to drain it off. 
The plaintiff testified that it was drained off many times, 
and that a gallon of fluid was removed altogether. 
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The plaintiff was told by the company doctor that he 
could go back to work at the mill on March 6, 1944, but he 
was only able to work about two weeks at that time, when 
he had to return home, and again went back to work a 
week later, and worked a few days more. He tried a third 
time to work, but fainted away while at work and was 
* taken home, and never went back to the Gooch Feed Mill 
to work. 

The plaintiff's wife testified that after her husband went 
back to work on March 6 they drained off more fluid from 
time to time. He would work a few days and then lay off 
a few days. The first two spells he had violent headaches. 
The third spell he fainted at the mill, had a violent chill and 
a high temperature. She called Dr. Carveth, and he said, 
“That sounds like flu.’ She said to him, “ ‘Doctor, that is 
not flu, it is the result of accident, I wish you would come 
and see him. We need a doctor badly.’ He says, ‘No, I 
can’t come, I am sure it is not connected with the acci- 
dent.’” The witness testified that she could see no im- 
provement in his condition, that his legs have bothered him 
ever since, also his back and shoulders; he is restless at 
night, “moans and twitches and turns” ; he never had head- 
ache spells or inability to sleep nights before the accident. 

After he quit work, Miss Madge Cadman, the nurse, tele- 
phoned Dr. Carveth a couple of times to come out and look 
at him, and she testified: “Mrs. Elliott called him and I 
thought I would try so I called him and then I called him 
a second time and asked if he couldn’t come in the evening 
just a few minutes and maybe he might help him. And he 
said, ‘I don’t think this pertains to his accident at all and I 
just couldn’t come and I wish Mrs. Elliott would call the 
family physician’.. And I said, ‘He lives at Loup City, it 
would be impossible to get him’. And Dr. Carveth says, 
“Well, I couldn’t come.’ ” 

He finally quit work early in May, and later in the same 
month went to Arcadia, where his daughter lived. He suf- 
fered from shortness of breath, chills, attacks of dizziness, 
headaches, nausea, bodily aches, and general weakness. 
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In May and June plaintiff was taken to Dr. Carl G. Amick 
at Loup City three or four times for examination. He took 
no X-rays. He said plaintiff had perfect alignment of his 
broken bone. His blood pressure was around 185 systolic 
and 90 diastolic. He found some condition of hardening of 
the arteries. 

Dr, Amick further testified: “It is a well known fact 
that following trauma, especially severe trauma, such as. 
occurs in the type of accident that this man had, that there 
is considerable shock to the nervous system. The older an 
individual is, the more suscepteble his nervous system is 
to such shock. I do not question but that a fall down an 
elevator shaft resulting in a broken leg and other severe 
injuries would cause enough shock to this man’s nervous 
system to produce all symptoms of which he complained.” 

Dr. V. S. Barkey testified for plaintiff in the district 
court that the X-rays showed some enlargement of the 
heart, but no organic difficulty ; that the heart is of the ath- 
letic type, common in men of his age who have worked hard 
all their lives; that the heart condition would not incapaci- 
tate him from labor ; that he does not have hypertension for 
a man of his age. He testified that the serious accident, 
with a fractured bone, body bruises and fright, would cause 
him to have a general break in his health. He testified that, 
where you have a ruptured blood vessel where the serous 
fluid drains out, it causes pain, and then probably a new 
circulation is established through collateral blood vessels. 

Plaintiff returned to Lincoln for the trial in the com- 
pensation court, which was held September 15, 1944, and 
thereafter started working for Gold & Co., where he cut 
up meat for hamburger and sausage and filled egg cases 
from eggs in bulk. In the bill of exceptions appears ex- 
hibit A, being the application blank which plaintiff filled 
out on October 7, 1944, to secure employment at Gold & Co. 
In this application he gave as the reason for leaving the 
Gooch Feed Mill job that he was slightly hurt in the ele- 
vator. This Gold & Co. record on the plaintiff shows that 
he left work on March 27, 1945, to reduce the force, that 
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his record was good, and that he was slow but dependable. 

Later in March 1945, plaintiff found work at the Patriot 

Body Company, nailing up ammunition boxes, for which he 
was paid 70 cents an hour. Plaintiff quit this work April 
10 because he was unable to do it; his leg ached, and his 
back and shoulders hurt him. 
. From this very brief synopsis of the evidence as found 
in the bill of exceptions, it appears that plaintiff suffered 
a@ very severe accident, injury and shock in being caught 
in the elevator at the Gooch plant, and that, being an el- 
derly man and needing the work badly, he followed the 
doctor’s instructions and went to work on March 6, 1944, 
before he had recovered from the effects of his accident. 
The hematoma in his right leg continued to pain him, and 
had to be drained either three or four times after his re- 
turn to work. 

There is competent evidence that the pain in his legs, 
shoulders, and back have continued ever since the accident. _ 
The fact that he tried to work several times, but could not 
hold up and had to stop working, and that the last time he 
worked at the mill he got sick, lost consciousness, was dizzy, 
vomited, and had terrible chills shows that he had not re- 
covered from his accident. When Dr. Carveth refused to 
treat him longer, plaintiff and his wife went to stay with 
their daughter at Arcadia. He was unable to do any work 
except a little light work in the garden. The job that he 
got at Gold & Co. was a very light job of trimming meat 
for hamburger and sausage. They gave him permission to 
sit on a table, first on one hip and then on the other. When 
the meat gave out, he put eggs in small cartons of twelve 
eggs, and could sit down all the time he was doing it. Each 
of these jobs required only a little effort with-his hands, as 
other men did all the lifting of the meat. He was also per- 
mitted to rest an hour at a time, while his pay went on. 

While the superintendent at the Patriot Body Company 
did not appear to know it, during the few days the plaintiff 
worked out there, he testified, he sat down on the table part 
of the time, and part of the time he stood, or leaned on the 


VOL. 147] JANUARY TERM, 1946 315 
Elliott v. Gooch Feed Mill Company. 


table, but he was unable to do the work and quit, for his 
legs ached, his back hurt, and his shoulders hurt. This 
court cannot overlook the fact, which is proved by the evi- 
dence, that plaintiff did his best to go to work when the 
company doctor directed, although he was still weak and 
suffering from the effects of his accident. Under such con- 
ditions, a workman should not be penalized who does his 
very best to go back to his job too quickly following an in- 
jury, and should not be denied compensation because he 
made an honest effort to go to work. Such a holding would 
tend to destroy the initiative of a workman after an acci- - 
dent. All injured employees should go back to work as soon 
as they can, but if the symptoms of the original injury re- 
occur, as they did in this case, he should not be denied com- 
pensation for trying to work. 

It is provided in section 48-181, R. S. Supp., 1945, that 
where a rehearing has been waived before the Nebraska 
Workmen’s Compensation Court and an appeal taken to the 
district court, the trial in the district court shall be a trial 
de novo, and all findings, orders, awards, and judgments 
of said court shall be conclusive upon all parties in issue, 
unless reversed or modified. 

As we consider this case de novo, we find that the prayer 
of plaintiff in his original petition before the workmen’s 
compensation court, and also before the district court, 
asked that plaintiff be adjudged to have all of the relief 
that he may be entitled to under the provisions of the work- 
men’s compensation law of Nebraska and acts amendatory 
thereto, and for such other and further relief as may be 
just and equitable. 

Now, it appears to this court that the evidence shows 
that plaintiff has made several honest efforts to find and 
hold down jobs which before the accident he would have 
been able to fill, but he was unable to do the work by reason 
of pain and weakness in his legs, back, and shoulders as a 
result of his injuries at the time of his accident. 

“Total disability” does not mean helplessness or complete 
disability, but it includes more than that which is partial. 
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Tieben v. United States, 7 Cir., 96 F. 2d 907. 

For workmen’s compensation purposes, “total disability” 
does not mean a state of absolute helplessness, but means 
disablement of an employee to earn wages in the same kind 
of work, or work of a similar nature, that he was trained 
for, or accustomed to perform, or any other kind of work 
which a person of his mentality and attainments could do. 
Thomas v. Industrial Commission of Utah, 95 Utah 32, 79 
P. 2d 1; Knispel v. Gulf States Utilities Co., 174 La. 401, 
141 So. 9; Moore v. Peet Bros. Mfg. Co., 99 Kan. 448, 162 P. 
295. 

“Thus, although a workman has a limited physical capac- 
ity to work and earn money, nevertheless a finding that 
he is totally ‘incapacitated for work’ is justified where it is 
based upon the further finding that the workman ‘has en- 
deavored to obtain, and has been unable to find, any work 
which the incapacity due to the injury will not prevent him 
from performing.’ Duprey’s Case (1914) 219 Mass. 189, 
106 N. E. 686.” Annotation, L. R. A. 1916A, 380. 

“A workman, who, solely because of his injury, is unable 
to perform or to obtain any substantial amount of labor, 
either in his particular line of work, or in any other for 
which he would be fitted except for the injury, is totally 
disabled within the meaning of the workmen’s compensa- 
tion law.” Wingate v. Evans Model Laundry, 123 Neb. 844, 
244 N. W. 635. 

In a very recent case this court said: “Total disability 
contemplates the loss of earning power and in measuring 
such loss consideration will be given to the ability to earn — 
wages, eligibility to procure employment generally, ability 
to hold a job obtained, and the capacity to perform the 
tasks of the work in which a person is engaged.” Evans 
v. City of Lincoln, ante p. 163, 22 N. W. 2d 565. Now, 
while this was in a pension case, we still believe that the 
statement of law is applicable to a compensation case. 

The plaintiff in the case at bar is an unskilled, or com- 
mon, laborer. It has been shown that he can only work, if 
at all, at the lightest kind of common labor, such as sitting 
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down, with no heavy lifting. He is, therefore, what is 
called an “odd lot” man, the nondescript in the labor mar- 
ket, with which industry has little patience, and rarely 
hires. Work, if he finds any that he can do, is casual and 
intermittent. He is utterly unable to do the work he did 
before this accident. Under these facts, we think we are 
justified in finding that in his present handicapped condi- 
tion he is entitled to an award for total disability under 
the Nebraska Compensation Act. 

Insofar as the costs in the instant case are concerned, 
section 48-187, R. S. 1948, provides that no filing fee is re- 
quired in compensation cases. 

In regard to the cost of the bill of exceptions of 229 
pages, which the plaintiff had to secure, this court, in pass- 
ing upon a motion to retax costs in 1904, said: “We think 
that costs of settling the bill of exceptions‘are costs made in 
the district court, and should be taxed as such against the 
unsuccessful party in the final determination of the litiga- 
tion.” Pettis v. Green River Asphalt Co., 71 Neb. 519, 101 
N. W. 333. After discussing this same case, this court, in 
another opinion entered on retaxing costs, directed the dis- 
trict court to cut down the amount which had been allowed 
in that court for a bill of exceptions and to allow only the 
amount of fees as provided by the statute. Barton v. Bar- 
ton, 126 Neb. 846, 254 N. W. 566. 

In Lee v. Lincoln Cleaning & Dye Works, 145 Neb. 124, 
15 N. W. 2d 330, it was held that, when an employee appeals 
from a decision of the district court which denied an award, 
and this court reverses the district court and holds that the 
employee is entitled to compensation, the cause will be re- 
manded with instructions to enter an award for plaintiff in 
accordance with the opinion. However, this court is not 
authorized to allow an attorney’s fee in such a case, under 
section 48-125, R. S. 1948. See Redfern v. Safeway Stores, 
Inc., 145 Neb. 288, 16 N. W. 2d 196; Schirmer v. Cedar 
County Farmers Telephone Co., 1389 Neb. 182, 296 N. W. 
875; Wilson v. Brown-McDonald Co., 184 Neb. 211, 278 N. 
W. 254,116 A. L. R. 702. 
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Therefore, the plaintiff cannot be allowed any attorney’s 
fees, under section 48-125, R. S. 1948, but all other costs 
taxed in this court, including the cost of the transcript and 
printing briefs, will follow this judgment. 

This court finds that the trial court was in error in deny- 
ing plaintiff any compensation, and we find that the plain- 
tiff is entitled to an award for total disability, as provided 
in paragraph (1) of section 48-121, R. S. 1948, proper 
credit to be given for compensation payments heretofore 
voluntarily made. 

The cause is reversed and remanded, with instructions 
to the district court to enter judgment in accordance here- 
with, including in the costs allowed plaintiff the sum of 
$81.55 paid by plaintiff on December 3, 1945, for the bill of 
exceptions. 

REVERSED AND REMANDED. 


FRED BRITTON, ADMINISTRATOR OF THE ESTATE OF HERBERT 
BRITTON, DECEASED, APPELLANT, V. IvOR SAMUELSON, 
APPELLEE. 


23 N. W. 2d 267 
Filed May 31, 1946. No. 32093. 


1. Death: DAMacgs. In actions for damages for death, the burden 
of proof is always upon the plaintiff to show that death was 
caused by some negligent act directly attributable to the de-: 
fendant. 

2. Negligence. Negligence will never be presumed from the fact 
of injury or death. Negligence, to support a verdict, must be 
established either by direct proof or by physical facts of suffi- 
cient potency from which a reasonable inference of the same 
may arise. Neither can negligence be based upon surmise, 
speculation, or conjecture. 

APPEAL from the district court for Adams County: STAN- 
LEY M. BARTOS, JUDGE. Affirmed. 

Bruckman & Dunmire, for appellant. 

Kirkpatrick & Dougherty, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
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YEAGER, CHAPPELL, and WENKE, JJ. 

PAINE, J. 

This is an action for damages, brought by a father as ad- 
ministrator of the estate of his son, under sections 30-809 
and 380-810, R. S. 1943, known as Lord Campbell’s Act, al- 
leging that his son met his death as the result of the wrong- 
ful and negligent act of defendant’s employee. At the close 
of plaintiff’s evidence, the court sustained motion for a 
directed verdict for the defendant. Motion for new trial 
was overruled, and plaintiff appealed. 

The petition alleged that Fred Britton, plaintiff, was ad- 
ministrator of the estate of his son, Herbert Britton, de- 
ceased, who left as his heirs his father and mother, and 
that the action was brought for their exclusive benefit; that 
the defendant had in his employ Oscar Bengston, who was 
to drive the truck to a place four and a half miles southeast 
of the town of Trumbull and get a load of hay, and defend- 
ant employed deceased to go along and help him; that after 
the truck had been loaded with hay, and they had started 
back, some of the hay slipped off, and was then reloaded, 
but not tied down, and that the deceased was ordered and 
directed by said Oscar Bengston to ride on top of the load 
to weight it down and prevent it from slipping and shaking 
off; that notwithstanding the dangerous position in which 
the deceased had been placed, the said Bengston carelessly, 
negligently, and wantonly drove said truck at such a rate 
of speed as to cause the load to rock and sway, and Herbert 
Britton, deceased, was thrown from the top of the load to 
the ground, a distance of ten feet, and sustained a broken 
neck, from which he died almost instantly; that the death 
was caused by the carelessness, negligence, and wrongful 
acts of said Oscar Bengston in the management and opera- 
tion of the truck, without any contributing fault or negli- 
gence on the part of deceased, for which death the plaintiff 
asks damages for the benefit of the father and mother as 
next of kin. 

The defendant filed answer, admitting the formal parts 
of the petition, and admitting that deceased, Herbert Brit- 


320 NEBRASKA REPORTS [VOL. 147 


Britton v. Samuelson 


ton, and Oscar Bengston were his employees at the time 
and place the death occurred, and denying every other al- 
legation. The answer further alleged that the accidental 
death was due to and caused by the heedless, careless, reck- 
less, and grossly negligent acts of the deceased, which were 
the sole and proximate cause of the accidental injuries and 
death. 

It is further alleged that the deceased voluntarily, and at. 
his own request, assumed a position upon the load of hay,. 
knowing that hay had previously slipped off from said load, 
and that he assumed all the risks and dangers connected 
with the operation of the truck. It is further alleged in the 
answer that deceased and Oscar Bengston were engaged in. 
a joint enterprise for the benefit of the defendant, for a. 
definite wage, to obtain a load of hay, and the negligence, 
if any, of the defendant, which is denied, is imputed to the 
plaintiff and the plaintiff’s intestate. In reply, the plaintiff 
filed a genera] denial. 

The plaintiff called as his first two witnesses the defend- 
ant and his hired man, Oscar Bengston. Their evidence 
disclosed that defendant was engaged in the lumber, im- 
plement, hardware, and grain business; that defendant 
conducted a farm, and needed a load of hay to feed sheep: 
that were ready to be shipped the following Monday; and. 
that defendant employed Herbert Britton that afternoon. 
to go with his hired man to get this load of hay. Britton 
and Bengston left the village of Trumbull about three. 
o’clock in the afternoon, on a very cold day, in a Ford truck.. 
The truck was what is known as a four-ton 1935 truck, the: 
box of which was about three feet high, seven feet wide, 
and fourteen feet long. Both the hired man and the de- 
ceased rode in the cab of the truck out to the field 414 miles 
away, where they loaded on about 800 to 1,000 pounds of 
wild prairie hay. They brought no rope to tie around the 
load. They started back over the same road, with the de- 
ceased riding in the cab, and had driven about three-fourths 
of a mile when they discovered that the top of the hay had 
slipped off. They drove back to get it, and the deceased 
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got up on the load to spread it and tramp it down, and when 
it was all reloaded deceased said he would stay on top of 
the load. The hired man told him it was too cold, and Brit- 
ton replied that he would sit down in the hay and cover up 
and would be all right. Bengston told Britton that he would 
leave the window on his side of the cab open and if he got: 
cold he could holler. He then started the truck and drove 
at not over 25 miles an hour. There was no particular 
bumping or jerking or swerving, but there was some “wash- 
board” condition of the road in places. After driving back 
to within about two miles southeast of Trumbull, Bengston 
stopped and called back to Britton, and received no answer. 
Looking out he found that the top of the load had again 
slipped off back about 40 rods. He turned around and went 
back, and found Britton lying on the edge of the road north 
of the pile of hay. He was bleeding from the nose and 
mouth. Bengston called him by name and he did not an- 
swer ; he picked him up, put him in the cab, and drove back 
to the lumberyard office, where Britton was carried into 
the office and was laid down. A doctor was immediately 
called from Hastings, and upon arrival found that the neck 
was broken at the base of the skull, and that apparently 
death was almost instantaneous. 

’ The plaintiff assigns as error that the court erred in 
sustaining the motion of defendant at the conclusion of 
plaintiff’s evidence to take the case from the jury and direct 
a verdict for defendant, as such ruling of the court was 
contrary to law and contrary to the evidence. 

In this case it appears from the evidence that the Ford 
truck and the hay being hauled belonged to the estate of 
Frank W. Samuelson, father of defendant, who was admin- 
istrator of his father’s estate, and as administrator he had 
taken over the farming operations and business lines of his 
father,—although the 351 head of sheep had been pur- 
chased by the defendant personally. Therefore, as this was 
a suit for money, it could not be brought against the ad- - 
ministrator of the Frank W. Samuelson estate, under sec- 
tion 30-801, R. S. 1948, but it was brought against Ivor 
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Samuelson personally, as he was personally conducting the 
sheep-feeding operations. See Drainage District v. O’Neill, 
109 Neb. 552, 191 N. W. 685; Hoover v. Haller, 146 Neb. 
697, 21 N. W. 2d 450. Doubtless evidence was taken on 
this feature of the case in the direct and cross-examination, 
‘because of a possible liability of the insurance carrier on 
the truck. 

In negligence cases such as this, the burden of proof is 
always upon the plaintiff to show that death was caused 
by some negligent act directly attributable to the defend- 
ant. Thompson v. Young Men’s Christian Ass’n, 122 Neb. 
848, 241 N. W. 565; Mischnick v. Iowa-Nebraska Light & 
Power Co., 125 Neb. 598, 251 N. W. 258. 

The petition alleges that the truck was negligently and 
wantonly driven at such a rate of speed as to cause it to 
rock and sway and to throw deceased from the top of the 
load to the ground. The testimony fails to support the 
charge of excessive speed of the truck; the same driver 
appeared to have driven the same truck over the same road 
at about the same speed he had used in going out to the field 
- to get the hay. Driving in that same way, the top of the 
load slipped off, as it had slipped off just a few moments 
before. The deceased had knowledge of all these facts, and 
such evidence does not show actionable negligence. 

In the case of Bowers v. Kugler, 140 Neb. 684, 1 N. W. 2d 
299, it was said that negligence is not presumed, and that 
the mere happening of an accident does not prove negli- 
gence. 

Plaintiff argues that, as no one saw the deceased from 
the time he went on the load until after the accident, there- 
fore we must presume he was exercising ordinary care for 
his own safety, and cites: “The presumption of due care 
arising out of the natural instinct of self-preservation is 
not evidence, but a mere rule of law, and obtains only ‘in 
the absence of direct or circumstantial evidence justifying 
reasonable inferences one way or another upon that sub- 
ject ; when such evidence is produced the presumption dis- 
appears and is not entitled to be considered.” Eggeling v. 
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Chicago, R. I. & P. Ry. Co., 119 Neb. 229, 231 N. W. 152. 

However, in the case at bar there is direct evidence that 
the deceased voluntarily took his position on top of a load 
of wild hay which he knew was not tied down, and which 
hay had just been reloaded because it had slipped off. 

As to the alleged negligence in not taking along ropes to 
securely tie down this small jag of wild hay, there does not 
seem to be any evidence to show that it is the universal cus- 
tom to so tie down every small load of hay. 

“ * * * negligence will never be presumed from the fact 
of injury or death. Negligence, to support a verdict, must 
be established either by direct proof or by physical facts of 
sufficient potency from which a reasonable inference of the 
same may arise. Neither can negligence be based upon sur- 
mise, speculation, or conjecture.”” Bernhardt v. Chicago, 
B. & Q. R. R. Co., 182 Neb. 346, 272 N. W. 209. 

The plaintiff alleges in his petition, as an act of negli- 
gence, that “the said Herbert Britton, was ordered and di- 
rected by the said Oscar Bengston and was placed and re- 
quired to ride on top of the load to weight it down to pre- 
vent it from again slipping and shaking off.” We fail to 
find any evidence in the record supporting this charge of 
negligence. The evidence is to the effect that the deceased 
took the position on top of the load of hay on his own voli- 
tion ; that he was asked to come down and ride in the cab, 
but declined to take a safe place to ride. 

We are satisfied from a reading of the record in this case 
that the trial judge did not err in directing the jury to re- 
turn a verdict for the defendant and thereupon dismissing 
the case. It is supported by the law and the evidence. 

AFFIRMED. 
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IN RE APPLICATION OF NEBRASKA POWER COMPANY, 
NEBRASKA POWER COMPANY, APPELLEE, V. OMAHA 
IcE & COLD STORAGE, INC., APPELLANT. 


23 N. W. 2d 312 
Filed May 31, 1946, No. 32116. 


1. Appeal and Error: ParTIES. Within the contemplation of section 
75-405, R. S. 1943, the parties designated therein as having the 
right to institute proceedings in the Supreme Court to reverse, 
vacate, or modify an order of the State Railway Commission 
must have either a substantial right, a property right, or a 
pecuniary right adversely or injuriously affected, or some right 
‘other than merely a general interest common to all members of 
the public adversely or injuriously affected. 

2. : . Where an application is filed before the State 
Railway Commission for authority to issue and sell serial notes 
to retire preferred stock of a corporation, and objections are 
made to the jurisdiction of the commission to entertain the 
subject matter contained in such application, and such objec- 
tions merely recite that the objector is a customer of the appli- 
cant using a large quantity of electric energy, and setting forth 
no allegations in the objections to disclose in what manner any 
right or interest of the objector is adversely or injuriously af- 
fected, the objector then does not have such a right or interest 
as would warrant it in instituting proceedings in the Supreme 
Court as provided for in section 75-405, R. S. 1948. 

APPEAL from the Nebraska Railway Commission. Mo- 
tion to dismiss appeal sustained. 

Chambers & Holland, for appellant. 

Fraser, Connolly, Crofoot & Wenstrand and W. dH. 
Wright, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

MESSMORE, J. 

This is an appeal by the Omaha Ice & Coal Storage, Inc., 
from an order of the Nebraska State Railway Commission 
after hearing had on application No. A-16266 of the Ne- 
braska Power Company of Omaha, Nebraska, wherein the 
commission granted it authority to issue and sell its serial 
notes in the principal amount cf $7,000,000, to be dated as 
date of issuance thereof which would not be later than 
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September 1, 1945, and to issue and pledge as collateral 
security for its said notes, its bonds in the principal amount 
of $7,000,000, the purpose being to retire its outstanding 
preferred stock. The commission overruled the objections 
of the Omaha Ice & Cold Storage, Inc., which challenged 
the jurisdiction of the commission over the subject matter 
contained in the application. From this order of the com- 
mission the Omaha Ice & Cold Storage, Inc., appealed. 

For convenience, the Omaha Ice & Cold Storage, Inc., will 
hereinafter be referred to as appellant, the Nebraska Power 
Company as appellee, and the State Railway Commission 
as the commission. 

The case is before this court upon the appellee’s motion 
to dismiss the appeal. The motion, in substance, is as fol- 
lows: (1) The appellant has no such interest in the subject 
matter involved as to legally warrant or justify an appeal 
by it; (2) the appellant is not aggrieved and will not be 
affected in any way by any order entered either affirming 
or reversing the order of the commission with reference 
to the subject matter of the objections filed by it; (3) the 
objections of the appellant raise solely the question of the 
jurisdiction of the commission over the subject matter of 
the application filed by the appellee, and a determination 
of such question, insofar as the appellant is concerned, 
amounts only to an abstract question of law in nowise af- 
fecting substantial rights of the appellant; and (4) the 
issues, as indicated by the transcript, involve only the ques- 
tion of jurisdiction of the commission, and a determination 
of the same will not affect property or other rights of either 
the appellant or the appellee. 

The objections filed by the appellant to the application 
of the appellee before the commission, insofar as need be 
considered here, object to the jurisdiction of the commis- 
sion over the subject matter, alleging that appellant is a 
large consumer of electric energy in the city of Omaha, 
and a customer of the appellee. 

The appellant, in its brief, states the question before 
this court to be, whether or not a customer of the appellee 
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has such an interest as will permit an appeal under section 
75-405, R. S. 1943. 

The appellant sets forth, to show the liberality in making 
complaint before the State Railway Commission, sections 
75-401, R. S. 1943, and 75-411, R. S. 1948, which sections, 
in the main, have to do with the fixing of rates and discrim- 
ination in rates by railroads and other common carriers, 
notice to be given, hearings thereon and pleadings to be 
filed, none of which are involved in this appeal. 

The appellant cites the case of Lincoln Commercial Club 
v. Missouri P. Ry. Co., 103 Neb. 504, 172 N. W. 687. This 
case was brought by the Lincoln Commercial Club as rep- 
resentative of a class of interested persons, and dealt ex- 
clusively with discrimination in rates. The court held: 
“Where unjust discrimination arises as between individ- 
uals or localities, by reason of the absorbing of switching 
charges in certain instances and not in others under like 
circumstances and conditions, the carrier may be required 
to remove the discrimination by a change in tariff schedule 
eliminating the charge.” 

It is apparent from an analysis of sections 75-401 and 
75-411, R. S. 1943, that insofar as the fixing and determina- 
tion of rates by railroads and other common carriers is con- 
cerned, the right to complain, as provided for in such stat- 
utory provisions, is broad enough to include a civic club 
organized for commercial purposes, as in the case of the 
Lincoln Commercial Club v. Missouri P. Ry. Co., supra. 
However, the question of the right to appeal in the cited 
case, was not raised in this court. It is therefore apparent, 
a clear distinction exists between the applicability of the 
foregoing statutory provisions to the case of the Lincoln 
Commercial Club v. Missouri P. Ry. Co., supra, and the 
subject matter before this court in this appeal wherein no 
questions of rates are involved. 

We now set forth, in substance, section 75-405, R. S. 
1943: “If any * * * person or persons’ affected thereby, 
shall be dissatisfied with the decision of the State Railway 
Commission affirming, revising, annulling or modifying any 
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rate or rates complained of in the original schedule, or any 
subsequent schedule, which may be the subject of investi- 
gation, or with the decision of the commission with refer- 
ence to any rate, classification, rule, charge, order, act, or 
regulation made or adopted by them upon which there has 
been a hearing before the commission, except as otherwise 
expressly provided for herein, such dissatisfied * * * per- 
son or persons affected may institute proceedings in the 
Supreme Court of Nebraska to reverse, vacate or modify 
the order complained of; * * * .” 

The appellant cites Poppleton v. Moores, 62 Neb. 851, 88 
N. W. 128; 67 Neb. 888, 93 N. W. 747, in support of its con- 
tention. The action was brought by a water user and tax- 
payer to enjoin the mayor and city council of Omaha from 
passing an ordinance postponing the city’s rights to pur- 
chase, at an appraised value, the plant of a waterworks 
company. The right of a citizen to maintain such a suit 
was among the things objected to. The appellant quotes 
from the first opinion in the above cited case the following: 
“The allegations as to the manner in which plaintiff will be 
affected by it seem amply to disclose such an interest as a 
court of equity should protect against an unauthorized ac- 
tion of municipal authorities. It involves at least a possible, 
if not a certain, maintenance of water rates and an embar- 
rassment of one remedy if rates are oppressive.”’ 

It will readily be discerned, by an analysis of the cited 
case, that the proposed action to be taken by the municipal- 
ity, which was unlawful, would affect the substantial rights 
of this taxpayer and all taxpayers who were water users of 
the city. 

It is interesting to note that in the second opinion in the 
cited case, this court held: “Wholly unauthorized action 
under color of office by municipal authorities, which in- 
juriously affects the interest of a taxpayer and water-user 
of the city, and for which he has no direct remedy at law, 
warrants an injunction to protect him.” Obviously the 
case is notin point with the subject matter under consider- 
ation in this appeal. 


828 NEBRASKA REPORTS [VoL. 147 


In re Application of Neb. Power Co. 


We note the following language in section 75-405, R. S. 
1943: “If any * * * person or persons affected thereby, 
shall be tuaeren ig with the decision id the State Railway 
Commission * , such dissatisfied * * * person or persons 
affected may institute proceedings in the Supreme Court 
of Nebraska to reverse, vacate or modify the order com- 
plained of; * * * .” 

The word “affected” is not a word of art, but a word of 
ordinary English. It is capable of a very large meaning. 
See 1 Stroud’s Judicial Dictionary, (2d ed.) p. 50. 

“Affect” means “to act upon; influence; change; enlarge 
or abridge; often used in the sense of acting injuriously 
upon persons and things.” Black’s Law Dictionary, (3d ed.) 
p- 72. See, also, 1 Bouvier’s Law Dictionary, Rawles, (3d 
ed.) p. 158. 

“The word ‘affect,’ as applied to such parties as a re- 
versal of a judgment would affect, means adversely affect.” 
2 Words and Phrases, (Permanent ed.) p. 634. 

“Adverse”? means having opposing interests; having in- 
terests for the preservation of which opposition is essential. 
See Webster’s New International Dictionary, (2d ed.) Un- 
abridged, p. 38. 

The word “adversely” means where all parties whose 
interest may be materially affected by reversal or modifica- 
tion of judgment, are “adversely interested.’’ See 2 Words 
and Phrases, (Permanent ed.) p. 549. 

It is therefore clear that within the contemplation of 
section 75-405, R. S. 1943, some right of appellant must be 
adversely or injuriously affected by the order of the com- 
mission, either a substantial right, a property right, a 
pecuniary right, or some right other than merely a general 
interest common to all members of the public, to warrant 
institution of proceedings in the Supreme Court as provided 
in such statute. 

We have heretofore mentioned briefly the allegation of 
the appellant’s motion objecting to the jurisdiction of the 
commission insofar as the same need be considered in de- 
termining this appeal. We repeat, in substance, the allega- 
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tion of such objection more specifically, Appellant alleges 
that it maintains an ice manufacturing plant and uses from 
$35,000 to $45,000 worth of electric power and energy at 
the present rates charged for such service by the appellee, 
and appellant files this protest on its own behalf and on be- 
half of all other users of electric power and energy similarly 
situated. The allegations of the objections do not allege 
in what manner the appellant would be injured, or in what 
manner appellant would be affected adversely or injuriously, 
by the granting of appellee’s application. In the absence 
of any such allegations in the appellant’s motion, we must 
conclude that the appellant has failed to allege that it has 
any interest in the subject matter here involved. Conse- 
quently, the appellee contends that appellant has no right 
of appeal in the matter, because it has no interest in the 
subject matter of the action; it is not injured in any way 
by the order of the commission; no judgment has been ren- 
dered against it, and it is not aggrieved by the order per- 
mitting the issuance and sale of such bonds. 

In view of the foregoing, we conclude that within the 
contemplation of section 75-405, R. S. 1948, the use of lan- 
guage therein as follows: “If any * * * person or persons 
affected thereby, shall be dissatisfied with the decision of 
the State Railway Commission * * * such dissatisfied * * * 
person or persons affected may institute proceedings in the 
Supreme Court of Nebraska to reverse, vacate or modify 
the order complained of; * * * ”, means any person or per- 
sons who either have a substantial right, a property right, 
or a pecuniary right that would be adversely or injuriously 
affected, or some right other than merely a general interest 

ecommon to all members of the public that would be ad- 
versely or injuriously affected as a result of the order of the 
commission. 

As heretofore pointed out, the appellant has failed to 
allege in its objections that any such rights as hereinbefore 
set out have been adversely or injuriously affected by the 
order of the commission. 

The law that one not prejudiced by a judgment cannot 
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obtain a review thereof, and the rule is the same with ref- 
erence to an order of the State Railway Commission, is so 
well established in this state that citation of authority in 
such respect is deemed unnecessary. 
For the reasons given in this opinion, the motion to dis- 
miss the appeal is sustained. 
MOTION TO DISMISS APPEAL SUSTAINED. 


MAX GELLER, APPELLEE, V. ELASTIC STOP NUT CORPORA- 
TION OF AMERICA, A CORPORATION, AND MARYLAND 
CASUALTY COMPANY, A CORPORATION, APPELLANTS, 


23 N. W, 2d 271 
Filed May 31, 1946. No. 32086. 


Workmen’s Compensation. Under the provisions of section 48-182, R. 
S. 1948, an appeal from an order of the compensation court 
sitting en banc to the district court is perfected and jurisdic- 
tion lodged when a verified petition, setting forth the conten- 
tions upon which the party relies for reversal or modification, 
together with a transcript of the pleadings before the compen- 
sation court and the orders of such court certified to by the clerk 
thereof, are filed in the district court at any time within fourteen 
days after the rendition of the order appealed from. 

APPEAL from the district court for Lancaster County: 

JOHN L. POLK, JUDGE. Reversed and remanded with di- 


rections. 

Chambers & Holland, for appellants. 

William Niklaus, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

WENKE, J. 

This is a compensation case. From a judgment in the 
district court for Lancaster County in favor of the plaintiff, 
Max Geller, the defendants, Elastic Stop Nut Corporation 


of America, a corporation, and Maryland Casualty Com- 


pany, a corporation, appeal. 
The first question presented for consideration is whether 


eo 
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a certified transcript of the pleadings and order of the com- 
pensation court is necessary to give the district court juris- 
diction on an appeal from a decision of the full court. 
The record shows that appellee filed his petition in the 
compensation court on February 18, 1944, and from an 
award entered by Judge Charles E. Jackman appeal was 
taken to the full court. On October 17, 1944, the full com- 
pensation court entered an order dismissing the plaintiff’s 
cause of action. 
Thereupon, on October 30, 1944, the appellee filed his 
petition on appeal in the district court for Lancaster County 
and attached thereto a copy of the compensation court’s 
order of dismissal of October 17, 1944, but not a transcript 
of the pleadings before the compensation court and the 
order of said court certified to by the clerk thereof. 
Appellants by special appearance filed November 3, 1944, 
which was overruled, raised this question and, have done 
so throughout the proceeding. _ 
That part of section 48-182, R. 8. 1948, which is applica- 
ble here, provides: “* * * within fourteen days there- 
after, file with the district court * * * , a verified petition 
* * * | together with a transcript of the pleadings before 
the compensation court and the orders of such court certi- 
fied to by the clerk thereof.” 
As stated in Henderson v. Wilson, 137 Neb. 693, 291 N. 
W. 96: “It is only when the clearly expressed language of 
statutory requirements for appeal have not been met that a 
court will dismiss an appeal for want of jurisdiction.” For 
a full discussion of statutory requirements to lodge juris- 
diction on appeal see Barney v. Platte Valley Power and 
Irrigation District, 144 Neb. 230, 13 N. W. 2d 120. 
_ In discussing this statutory provision in Hansen v. Pax- 

ton & Vierling Iron Works, 135 Neb. 867, 284 N. W. 352, 
we said: ‘Where such a trial de novo has been had before 
the compensation court en bane, an appeal can be taken to 
the district court only by filing therein, within fourteen 
days, ‘a verified petition setting forth the contention upon 
which such party relies for reversal or modification, to- 
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gether with a transcript of the pleadings before the com- 
pensation court and the orders of said court certified to by 
the clerk thereof * * *.’” 

And in Henderson v. Wilson, supra: “An appeal from 
an award of the compensation court sitting en banc is com- 
plete when a petition and transcript are filed in the district 
court within the fourteen days allowed by the statute. 
Comp. St. Supp. 1939, Sec.48-174 (now section 48-182, R. S. 
1943).” 

The method of perfecting an appeal to the district court 
from an order of the compensation court sitting en banc is 
provided by section 48-182, R. S. 1943. It is a statute with 
which compliance must be had in order to give the district 
court jurisdiction on appeal. As such, its provisions are 
mandatory. 

We have not overlooked the fact that appellee, in his 
petition on, appeal, states: “That by way of transcript he 
attaches hereto and makes a part hereof and marks ‘Ex- 
hibit A’ a multiple original of the final Order of Dismissal 
on Rehearing in the above entitled cause by the Nebraska 
Workmens’ Compensation Court; and he asks leave to sup- 
plement said transcript later by furthur certified copies 
of papers and proceedings in the Nebraska Workmen’s 
Compensation Court.” 

However, no showing is made that any officer of the com- 
pensation court caused a delay in his securing a certified 
transcript of the pleadings therein, including the order of 
said court appealed from. See Larson v. Wegner, 120 Neb. 
449, 233 N. W. 258. In fact on November 3, 1944, appellee 
caused to be filed in the district court, at the time he filed 
a motion to include the same in the appeal ‘record, = som- 
plete certified transcript of all the pleadings and orders in 
the compensation court in said case. This was filed out of 
time under the provisions of the statute. But the tran- 
script was certified on October 31, 1944, and within time to 
have permitted the appellee to have perfected his appeal in 
the manner as by statute required. 

For the reasons herein stated the district court should 
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have sustained the special appearance and dismissed ap- 
pellee’s appeal and the cause is reversed with directions to 


the district court to do so. 
REVERSED WITH DIRECTIONS. 


‘RoBERT LEE, APPELLANT, V. STATE OF NEBRASKA, APPELLEE. 
23 N, W. 2d 316 
Filed June 7, 1946. No. 32007. 


1. Trial. Section 29-2007, R. S. 1943, provides that in impaneling 
a jury all challenges for cause shall be tried to the court. 

2. Evidence. All testimony received over objection will be pre- 
sumed to have been considered by the jury as material in ar- 
riving at their verdict. 

8. Criminal Law: EviIpENCE. When pictures have no tendency to 
establish the guilt or innocence of the accused and are effective 
only to inflame the passions of the jury, they should not be re- 
ceived in evidence. 

4. Witnesses. It is not prejudicial error to reject offers to prove 
that a minor witness had been a truant from school, when the 
witness prior to the offer had admitted that he had been a 
truant. 


The test is not what one person may think of the truth 
and veracity of a witness, but what is the general reputation for 
truth and veracity of the person sought to be impeached in the 
neighborhood or community where he resides. 

6. Trial. Where from the evidence the jury may be justified in 
believing that a witness has willfully testified falsely to any 
material fact in the case, and further where the same witness 
has testified as to some other material tissue in the case than 
that upon which he is directly impeached, and where an in- 
struction is requested containing a proper and correct state- 
ment of the rule, an instruction based on the maxim, false in 
one thing, false in everything, is required. 

7. Opinion Clarified. Markiewicz v. State, 109 Neb. 514, 191 N. W. 
648, is clarified. , 

8. Criminal Law. The rule that if the evidence or any material 
part thereof is fairly susceptible of two constructions, one in 
favor of the state, and the other in favor of the defendant, the 
doubt must be resolved in behalf of the innocence of the accused, 
as every intendment or inference under the evidence, considered 
in its entirety, must be construed in his favor, is held not applic- 
able under the facts of this case. 
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Where the prosecution elects, or has been required to 
elect, between several distinct crimes or counts, the jury should 
be so instructed. 


ERRorR to the district court for Otoe County: STANLEY 
M. BARTOS, JUDGE. Reversed and remanded. 

Lloyd E. Peterson and Betty Jean Peterson, for plaintiff 
in error. 

Walter R. Johnson, Attorney General, Carl H. Peterson, 
and H. Emerson Kokjer, for defendant in error. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

SIMMONS, C. J. 

Defendant was charged with murder in the second de- 
gree causing the death of one James F. Sweany. He was 
found guilty of manslaughter. He brings the cause here 
by petition in error. We reverse and remand. 

Defendant presents seven assignments of error. These 
we shall discuss in the order in which they arose at the 
trial. 

Defendant charges that the trial court erred in giving 
oral instructions on the law during the examination of a 
prospective juror. The record discloses that during the 
examination of a juror by the state, he replied: “I won’t 
convict a man on circumstantial evidence.” The state chal- 
lenged the juror for cause. Defendant resisted the chal- 
lenge and stated the court would instruct as to the burden 
of proof on the state to prove its case beyond a reasonable 
doubt, and asked the juror if he would be bound by such an 
instruction. Hereplied: ‘He is innocent until he is proven 
guilty.”’ The court then said: ‘Evidence is direct and cir- 
cumstantial. Sometimes the only kind of evidence that is 
introduced in a case is circumstantial. In those cases the 
Court gives a special instruction about circumstantial evi- 
dence, which, of course, it is your duty to follow. In this 
ease, if all the evidence should turn out to be circumstan- 
tial, and I should give that instruction as to circumstantial 
evidence, would you follow that instruction?’ The juror 
replied: “I wouldn’t say whether I would or not.’”’ The 
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court excused the juror. 

Obviously, this is not an instruction to the jury and not 
within the provisions of section 25-1111, R. S. 1943. Sec- 
tion 29-2007, R. S. 1943, requires that all challenges for 
cause shall be tried by the court. The trial court was con- 
fronted with a prospective juror who was opposed to con- 
viction on circumstantial evidence. The trial court told 
him that evidence was direct and circumstantial. That he 
already knew. The trial court told him that sometimes the 
only evidence was circumstantial and if so the court would 
give an instruction on it, and asked the juror if he would 
follow it. We think the statement made and question asked 
were proper. It was not prejudicial error. Brooks v. State, 
107 Tex. Cr. 546, 298 S. W. 422; People v. Lazarus, 207 Cal. 
507, 279 P. 145. 

On the night of June 18, 1944, members of three fam- 
ilies and others, some ten or more in all, including deceased. 
and defendant, met at a concrete-floored shelter house in a 
park in Nebraska City. They had with them bottled beer, 
pop, and two musicians. Sometime during the party a 
fight started between two women of the party. Then a 
third woman and the deceased entered the fight, the order 
of entry being in dispute. The defendant then entered the 
fight to assist the third woman, who was being roughly 
handled by deceased. Before the fight ended, deceased was 
lying either dead or dying on the floor. The state’s evi- 
dence was to the effect that defendant hit deceased on the 
head with a partly filled quart beer bottle. This evidence 
was given by Dallas and Hubert Adkins, boys 17 and 14 
years old respectively. The state’s contention was that 
this blow caused the death. Defendant’s evidence was to 
the effect that deceased had a decompensated heart and 
died of heart failure. 

The state offered the testimony of Dallas Adkins, the 
son of one of the first two women engaged in the fight. The 
deceased had lived in the Adkins home for eight or nine 
years. With reference to the deceased, the witness was 
asked on cross-examination: ‘Did you ever see him have. 
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any difficulty with his heart trouble at your home?” .He 
answered: ‘‘No, because he had a good heart. That is 
what the doctors told him.” Defendant moved to strike 
the last part as not responsive. The motion was overruled. 
Clearly the answer after “No” was not responsive and it 
was error not to strike it. The statement of the witness 
was an opinion and hearsay. He was permitted to tell the 
jury that the deceased had a good heart and that the doc- 
tors had so told deceased. That went directly to contradict 
the theory of the defense. We said in Swogger v. State, 
116 Neb. 563, 218 N. W. 416: “AIl testimony received over 
objection will be presumed to have been considered by the 
jury as material in arriving at their verdict.” Clearly the 
testimony of this boy should not have been received either 
as to the condition of deceased’s heart, or as to what the 
doctors had told deceased. We consider the error to be 
prejudicial. 

The evidence is in dispute as to when the fight started. 
It lasted several minutes. One witness puts it as early as 
11:30 p. m. Most of the witnesses put it around 1:00 to 
1:30 a.m. In any event, by 2:00 a. m. some of the parties 
had gone to the police station and reported the event. At 
3:00 a. m., photographs were taken of the scene. These 
pictures were offered and admitted in evidence over objec- 
tion. The pictures all show the deceased lying on his back 
on the floor, his arms outstretched, his left foot drawn up 
under his right leg. They show a cloth pad under the head 
of the deceased. All three of them show broken glass on 
the floor. All three of them show a large black blotch on 
the floor below and near deceased’s right hand. They show 
a smaller blotch about a forearm’s length above the elbow 
of the right arm and the same approximate distance from 
deceased’s head. They show a club, approximately an 
arm’s length, lying at the outer edge of the large blotch. 
One of the pictures shows the undertaker’s cart lying 
against a railing. The pictures were offered several times 
before being admitted. The state’s witnesses had testified 
that the body was and was not in the position in which it 
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fell. Before admission, the evidence showed that the cloth 
under the head was a shirt of one of the witnesses placed 
there after the fall; the undertaker’s cart, of course, was 
placed there later. There is no contention that the club 
was in any wise connected with the death. When admitted, 
the two blotches were not explained, but afterward were 
explained by the state’s witnesses to be spilled beer as to 
the larger one, and blood as to the smaller one. There is 
no evidence that the blood came from the deceased. If from 
the deceased, it is obvious that the body had been moved. 
We are of the opinion that when the pictures were admitted 
in evidence, a sufficient foundation had not been laid. 
Three things stand out prominently in the pictures: The 
large black blotch, the club, and the prone body of the de- 
ceased. The first impression of the pictures comes from 
them. There is state’s evidence that a bottle of beer was 
broken and spilled on the floor before the fight, and also 
that the bottle of beer used by defendant broke when it hit 
the floor and spilled. We find no evidence as to which was 
the source of the beer blotch and glass. There is evidence 
that a part of a broken bottle was near the deceased when 
the officers reached him. It does not appear in the pictures 
—only splintered pieces of glass show. The club had no 
part in the cause of death, yet it stands out prominently in 
the pictures. The deceased is shown lying on the floor, yet 
nothing in the pictures shows he was dead. The wound on 
the back of his head does not appear in any of the pictures. 
In Bassinger v. State, 142 Neb. 98, 5 N. W. 2d 222, we 
said with reference to the introduction of pictures that 
““* * * when such evidence had no tendency to establish 
the guilt or innocence of the accused and is effective only 
to inflame the passions of the jury, it should not be received; 
when, however, evidence of this character tends to throw 
light upon or illustrate any controverted issue, then it is ad- 
missible.” Also, in MacAvoy v. State, 144 Neb. 827, 15 
N. W. 2d 45, we said: “Where a photograph illustrates or 
makes clear some controverted issue in the case, a proper 
foundation having otherwise been laid for its reception in 
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evidence, it may properly be received, even though it may 
present a gruesome spectacle.” As we see these pictures, 
they neither illustrate nor throw light upon any contro- 
- verted issue in the case. We have grave doubts if impres- 
sions made by the pictures could be removed by the evi- 
dence explaining them as not connected with the cause of 
death. If effective for any purpose, the result could be to 
prejudice the jury. We are of the opinion that the admis- 
sion of the pictures was error and prejudicial. 

Defendant assigns as error the refusal of the trial court 
to admit evidence which he contends goes to the truth and 
veracity of the witness, Hubert Adkins. This witness was 
the 14-year-old son of the woman at whose home deceased 
had been living. He offered copies of three letters written 
by school officials, two to the mother and her son setting 
out the failure of the witness to attend school and advising 
that complaints would be filed under the compulsory educa- 
tion law, and one to the county attorney reciting the facts 
and suggesting a complaint. Defendant further complains 
that a school nurse was not permitted to testify how many 
times she had been called upon to investigate the truancy 
of the witness. On cross-examination this witness had tes- 
tified that while attending school he had been picked up by 
the truant officer “Quite a few times” and was no longer 
attending school. We see no prejudicial error in the re- 
jection of this evidence. 

The school nurse further was asked if she had had “an 
opportunity to observe the truth and veracity” of the wit- 
ness. She was not permitted to answer. Defendant then 
offered to prove that the witness would testify “based solely 
upon her personal relations and investigations of said Hu- 
bert Adkins, that * * * his reputation for truth and veracity 
is bad.” The test is not what one person may think of the 
truth and veracity of the witness sought to be impeached, 
but what is the general reputation for truth and veracity 
of the person sought to be impeached in the neighborhood 
or community where he resides. Matthewson v. Burr, 6 
Neb. 312; Taylor v. Ryan, 15 Neb. 578, 19 N. W. 475; 
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Girch v. State, 104 Neb. 503, 177 N. W. 798; Pinn v. State, 
107 Neb. 417, 186 N. W. 544. The trial court did not err 
in excluding the offered testimony. 

The defendant requested the trial court to instruct the 
jury that if it found the testimony of a witness to be false, 
it was entitled to consider that all of such witness’ testi- 
mony was false. The trial court refused to give the in- 
struction and did not on its own motion give an instruction 
on that theory. Defendant assigns this as error. This as- 
signment goes to the testimony of the witness, Dallas Ad- 
kins. He had testified at the preliminary hearing. He ad- 
mitted on the witness stand that his testimony at the 
preliminary hearing was different from that at the trial as 
to time and events preceding the fight. He testified that 
some of his testimony at the preliminary hearing was false. 
A more serious situation arises as a result of the testimony 
at the trial. As a state’s witness, he testified on direct ex- 
amination that defendant hit deceased with the beer bottle 
“Right at the base of the skull,’ and that after deceased 
fell down “I put my hand underneath his head and my 
fingers went in the hole in his head.” He repeated this 

. testimony on cross-examination and further that he could 
not tell how big the hole was, and that he just got one finger 
into the hole. He did not know how far in, but that “My 
finger went in.” He further testified that “the skull was 
crushed,” and that he felt “Some soft stuff” in the broken 
part of the skull; and that he “didn’t notice any blood.” 

The state offered a medical witness who examined the 
body of the deceased on the floor, and later performed an 
autopsy. This doctor testified on direct examination that 
he found dried and clotted blood immediately under the 
head of deceased; that he had “a scalp laceration on the 
back of the head about an inch in diameter”; that the 
laceration “had not perforated clear through to the skull”; 
that in his opinion the wound was made by some sharp in- 
strument; that there was no blood surrounding the brain; 
that the brain was perfectly normal on the outside and 
there were no areas of hemorrhage or lacerations on the 
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inside of the brain. On cross-examination he testified that 
it was a “clean cut” about an inch in diameter, semi-circu- 
lar in shape and made by something sharp, and that the 
tough membrane over the skull was not penetrated. He 
answered yes to a question involving ‘‘a superficial cut’; 
and stated that there was no hole in the skull that a finger 
could be run into; and that there was no crushing of the 
skull and no perforation of the skull. The state rested its 
case upon the conclusion of this witness that the deceased 
died from concussion caused by a blow on the head. It 
likewise rests its case upon the testimony of Dallas Adkins 
and his younger brother, Hubert Adkins, that deceased was 
struck on the head by a beer bottle in the hand of the de- 
fendant. 

The probative value of the younger brother’s testimony 
was weakened by his testimony on direct examination that 
defendant “Hit him, I guess.” The nature and extent of 
the wound on the back of deceased’s head and whether or 
not the skull was crushed were material facts. Obviously, 
one of these witnesses described it falsely. Obviously like- 
wise, each witness testified to other facts material to the 
state’s case. Should an instruction have been given based 
on the maxim of false in one thing, false in everything? 

In Markiewicz v. State, 109 Neb. 514, 191 N. W. 648, we 
stated the rule as follows: ‘Where the condition of the 
testimony is such as to justify and require the giving of an 
instruction, based upon the maxim ‘Falsus in uno, falsus in 
omnibus,’ the court should give it. Such an instruction is, 
however, not required in all cases, but only where, from 
the evidence, the jury may be justified in believing that a 
witness has wilfully and corruptly testified to a falsehood, 
and, further, where the same witness has testified as to 
some other material issue in the case than that upon which 
he is directly impeached.” In Joseph v. State, 128 Neb. 
824, 260 N. W. 808, we held an instruction to the jury that 
“Tf you believe from the evidence that any witness who 
testified in this case has wilfully testified falsely to any - 
material fact in said case, then you are at liberty to entirely 
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disregard all of the testimony of any such witness’ ” to be 
a proper and correct statement of the law. We think Mar- 
kiewicz v. State should be clarified in this particular—that 
such an instruction is, however, not required in all cases 
but only where from the evidence the jury may be justified 
in believing that a witness has willfully testified falsely to 
any material fact in the case, and further where the same 
witness has testified as to some other material issue in the 
case than that upon which he is directly impeached. The 
instruction requested by the defendant was faulty in that 
it did not include the elements that the witness willfully 
testified falsely to any material fact in the case. The trial 
court instructed generally on credibility and conflict of tes- 
timony. The defendant does not question the instruction 
given. Had the defendant desired the more specific in- 
struction as to credibility, he should have made a request 
containing a correct statement of the rule. Had he so re- 
quested, the instruction should have been given. Under 
the circumstances here it was not error for the trial court 
to refuse the requested instruction, and it was not preju- 
dicial error for the trial court to fail to instruct on the 
maxim. Denney v. Stout, 59 Neb. 731, 82 N. W. 18; Martin 
v. State, 67 Neb. 36, 93 N. W. 161; Koch v. State, 130 Neb. 
119, 264 N. W. 172. 

The state’s medical witness testified that in his opinion 
deceased ‘“‘died of concussion. The concussion caused a 
temporary paralysis of the brain cells, and paralysis, of 
course, of the respiratory system.” He further testified 
that he did not believe the wound on the head would have 
been caused by a fall back on to a concrete floor. He further 
testified that a post-mortem examination of the organs in 
the chest did not reveal anything which would change his 
opinion as to the cause of death. On cross-examination he 
testified deceased weighed between 250 and 300 pounds, 
and that, assuming the deceased fell over and struck his 
head on the floor, that could cause a concussion of the brain, 
and that “a concussion could have been caused by a blow on 
the head or could have been caused by striking the concrete 
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floor.” He further testified that by a sharp instrument he 
meant one like “maybe a piece of glass or a knife’; and 
that “ * * * the abrasion on the scalp was of such a nature 
it didn’t appear to be one where he had fallen on the back 
of his head. If they fall and slide a little bit, a lot of times 
they will cut the scalp, but it is usually a little bit ragged 
and not a clean cut” and “I wouldn’t say any club had been 
used.” Later the witness was called back for further ex- 
amination and in answer to a hypothetical question an- 
swered that the deceased died of “concussion of the brain” 
caused by ‘“‘The blow to the head.” On cross-examination 
he testified that in his opinion the wound was not caused by 
a fall to the concrete floor. On recross-examination he was 
asked: “Assuming the further fact that there was a lot of 
broken glass over this floor, including glass broken from 
beer bottles, and if the man had fallen to the floor, the cut 
could have been caused by a sharp piece of glass, is that 
not right?’ and answered: “It could, yes, although if 
there had been some jagged pieces, you would think a man 
with that weight, falling, it would probably perforate fur- 
ther through the scalp and into the skull.” He followed 
this with answers that there were exceptions and that it 
was clearly speculative. 

Defendant offered the testimony of a doctor that he had 
treated deceased professionally over a period of years; that 
he had observed him during the last year of his lifetime; 
that he had treated deceased for an ailment of the heart; 
that deceased could not get his breath and had a decom- 
pensated heart; that his heart was subject to “acute dila- 
tion’”’ meaning decompensation to the point where it dilates 
and never contracts and stays in that position. On cross- 
examination he testified it was possible for a person with 
a decompensated heart to suffer a blow on the head which 
might cause concussion and death. He further testified on 
direct examination that clots in the arteries or veins or 
stoppage in the arteries or veins was not necessary to cause 
death; that deceased did not have a coronary, but a mild, 
carditis; that the heart did not put out sufficient blood; that 
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exertion increases the load on the heart. In answer to a 
hypothetical question he testified that death could have 
been caused by over-exertion. Defendant denied striking 
deceased with a bottle. 

Defendant appeals to the rule that “ * * * if the evidence 
or any material part thereof is fairly susceptible of two 
constructions, one in favor of the state, and the other in 
favor of the defendant, the doubt must be resolved in behalf 
of the innocence of the accused, as every intendment or in- 
ference under the evidence, considered in its entirety, must 
be construed in his favor.” Bourne v. State, 116 Neb. 141, 
216 N. W. 173. Defendant asserts it was the duty of the 
trial court so to instruct the jury and assigns as error the 
failure of the tria] court so to instruct on his own motion. 

The state was required to prove not only that defendant 
struck the deceased with the beer bottle, but also that the 
blow was the cause of death. Whether or not the defend- 
ant struck the deceased with a beer bottle is a question of 
fact for the jury to determine. Hither he did or he did not. 
There is no question there as to two constructions of the 
evidence, but rather which witnesses and which evidence the 
jury was to believe. The next question is, what caused the 
death? It appears that the state’s witness has ruled out 
the wound as a cause of death. If not out, then it was again 
a question of which evidence the jury was to believe. There 
is no dispute as to what the autopsy disclosed. From that 
point on the question is the weight and credibility to be 
given by the jury to the opinions of the expert witnesses as 
to what caused the fall and what caused the death. That 
constitutes a conflict in evidence also as distinguished from 
a construction to be put on evidence. The rule invoked by 

the defendant is not applicable here. The assignment of 
' error accordingly is without merit. 

The defendant went to trial upon an information charg- 
ing murder in the second degree. Before resting its case, 
the state moved to take from the jury the charge of second 
degree murder and to reduce the charge to manslaughter, 
and requested that the court so instruct the jury. The de- 


° 


344 NEBRASKA REPORTS [VoL. 147 
Archer v. Musick 


fendant resisted the motion. The court stated: “I will 
sustain the County Attorney’s motion.” The journal shows 
that the court sustained the motion. In his instructions to 
the jury the court stated that the information charged mur- 
der in the second degree, setting out the charge; that that — 
charge was withdrawn; that the withdrawal of that charge 
did not terminate the case; that the charge of murder in 
the second degree, under the evidence in the case, included 
the lesser crime of manslaughter as defined later in the in- 
structions, and submitted the manslaughter issue. The de- 
fendant assigns this as error, charging that it emphasized 
the charge of murder and was a “subtle means” of advising 
the jury that the state thought the defendant guilty of 
murder in the second degree, and afforded a “compromise 
means” for the jury to convict of manslaughter. We see 
no merit in this assignment. The jury had been told that 
the charge was murder in the second degree. The court 
explained to them that that charge was not being submitted, 
but that the issue was the lesser crime of manslaughter. 
The instruction was proper. “Where the prosecution elects, 
or has been required to elect, between several distinct 
crimes or counts, the jury should be so instructed.” 16C. 
J., Criminal Law, § 23638, p. 969; 23 C. J. S., Criminal Law, 
§ 1195, p. 744. See Gould'v. State, 71 Neb. 651, 99 N. W. 
541. 

For the reasons given herein the judgment of the trial 
court is reversed and the cause remanded. 

REVERSED. 


FREDERICK H. ARCHER, APPELLANT, V. G. MEREDITH 
MUSICK, DOING BUSINESS UNDER THE FIRM NAME 
AND STYLE OF G. MEREDITH MUSICK, ARCHITECT 
ENGINEER, APPELLEE. 


23 N. W. 2d 323 
FILep JUNE 7, 1946. No. 32067. 


1. Courts. An action in the state court for recovery under a United 
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States statute is controlled by the procedural rules of the state. 
Actions. Class action is permissible under the statutes of 
this state when the question is one of common or general in- 
terest of many persons, or when parties are very numerous, and 
it may be impracticable to bring them all before the court. 

An action may not be maintained as a class action by a 
plaintiff in behalf of himself and others unless he has power as 
a member of the class to satisfy a judgment in behalf of all 
members of the class. 

Assignments: Parties. A chose in action assigned for the purpose 
of collection may be sued in the name of the assignee if the 
assignee furnishes security for costs. 

One who becomes the owner of a chose in 
action by assignment may, as the real party in interest, sue 
thereon in his own name without naming the assignor. 

: . An assignee of a chose in action assigned for 
collection is a proper party plaintiff but he is not the real party 
in interest as to the cause of action. 

Actions: PLEADING. The joinder by an assignee of several un- 
related causes of action in a single petition is vulnerable to a 
demurrer on the ground of misjoinder of causes of action. 
Parties: PLEADING. A demurrer on the ground of defect of 
parties is available where there is a joinder of unnecessary 
parties as well as where there is a nonjoinder of necessary 
parties. 

Case Overruled. The holding in Salisbury v. Berry Motor Co., - 
122 Neb. 605, 241 N. W. 86, that “A defect of parties means an 
absence of necessary parties and the objection that there are 
too many parties cannot be reached by a demurrer on this 
ground” is overruled. 

Parties: ACTIONS. Misjoinder of parties has reference to parties 
plaintiff or defendant to a particular cause of action. 

Where there has been a misjoinder of causes 
of action but the parties to each cause are proper within the 
meaning of the statutes there is no defect of parties. 

Actions. When there has been a misjoinder of causes of action 
the court, on motion of plaintiff, is required to grant separate 
docketing of the several causes of action. 


APPEAL from the district court for Box Butte County: 
EARL L. MEYER, JUDGE. Reversed and remanded with di- 
rections. 

S. L. O’Brien and Charles A. Fisher, for appellant. 

Mitchell & Gantz, Donald E. Williams, and Bert E. 
Church, for appellee. 
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Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

YEAGER, J. 

This is an action by Frederick H. Archer, plaintiff and 
appellant, against G. Meredith Musick, doing business as 
G. Meredith Musick, Architect Engineer, defendant and ap- 
pellee. The action is in 40 causes of action. The first 
cause of action is for the recovery of overtime pay, penalty, 
and attorney’s fees claimed to be due plaintiff on account 
of service performed by him in excess of 40 hours per week 
under a contract of hiring which was controlled by the pro- 
visions of Title 29, sections 201 to 219, inclusive, U.S, C. A., 
being what is known as the Fair Labor Standards Act of 
1938, and for costs. The other 39 causes of action are by 
plaintiff as assignee of 39 other persons having like claims. 

A demurrer was filed to the petition on the ground that 
there was a misjoinder of causes of action and a defect of 
parties. The demurrer was sustained as to all except the 
first cause of action. Motion was filed by plaintiff requesting 
leave to docket the 39 causes of action as separate actions. 
The motion was overruled and the leave requested was de- 
nied, whereupon the 89 causes of action were by the court 
dismissed. 

From the orders sustaining the demurrer and overruling 
the motion to separately docket and the judgment of dismis- 
sal, the plaintiff has appealed. 

The stated grounds for reversal are (1) that the court 
erred in sustaining defendant’s demurrer on the ground of. 
misjoinder of causes of action, and of parties plaintiff, and 
(2) that the court erred in refusing to permit plaintiff on 
motion to amend and file several petitions for each of his 
causes of action and to separately docket the same. 

A summary of the allegations of the petition which are 
important in arriving at a decision upon the questions in- 
volved in this appeal is the following: The defendant was 
an architect engineer engaged in the production of goods 
for commerce at the Alliance Air Support Transport Glider 
Station in Box Butte County, Nebraska. On or about May 


VOL. 147] JANUARY TERM, 1946 347 
Archer v, Musick 


26, 1942, plaintiff was employed by defendant as a guard 
at the station at an annual rate of pay of $1,620 per annum 
for 2,000 working hours or a weekly rate of $30.75 for a 
40-hour week. The relationship was controlled by the pro- 
visions of the afore-mentioned Fair Labor Standards Act. 
The plaintiff worked 192 hours overtime during the period 
of his employment. For this overtime he was entitled, 
under the Fair Labor Standards Act, to receive for the 
overtime $223.44, or one and one-half times the rate of pay 
for regular time under the contract of employment, and also 
an equal sum as a penalty, or a total of $446.88, together 
with a reasonable attorney’s fee to be taxed as costs. The 
other 39 causes of action are drawn on the same theory and 
are each for overtime for other employees engaged in sim- 
ilar employment to that of plaintiff. The statements, as 
finally presented with amendments, each contain a recital 
of assignment to plaintiff for the purpose of suit. Plaintiff 
by virtue of the assignments instituted suit on the 39 
causes and joined them with his own, which is the first 
cause of action. 

It was this joinder of the 39 causes of action with the 
first that the district court held amounted to a defect of 
parties and a misjoinder of causes of action. 

Plaintiff insists that there was neither defect of parties 
nor misjoinder of causes of action. The first ground for 
this contention is that this form of action and this joinder 
of causes is specificially authorized by the Fair Labor Stand- 
ards Act. 

That action in this form and substance is authorized by 
the Act is beyond question. The authority is contained in 
Title 29, subsection (b), section 216, U.S. C. A., as follows: 

“Any employer who violates the provisions of section 206 
or section 207 of this title shall be liable to the employee or 
employees affected in the amount of their unpaid minimum 
wages, or their unpaid overtime compensation, as the case 
may be, and in an additional equal amount as liquidated 
damages. Action to recover such liability may be main- 
tained in any court of competent jurisdiction by any one or 
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more employees for and in behalf of himself or themselves 
and other employees similarly situated, or such employee 
or employees may designate an agent or representative to 
maintain such action for and in behalf of all employees 
similarly situated. The court in such action shall, in addi- 
tion to any judgment awarded to the plaintiff or plaintiffs, 
allow a reasonable attorney’s fee to be paid by the defend- 
ant, and costs of the action.” 

Appellee contends, however, that this is not controlling 
where the action for recovery is in a state court; that when 
‘the action is in the state court the procedure of the state 
court with regard to joinder of parties and causes of action 
is controlling ; and that the type of joinder here is not per- 
missible under Nebraska law pertaining to procedure. 

We have found no difficulty in arriving at the conclusion 
that an action in a state court for recovery under a United 
States statute is controlled by the procedural rules of the 
state. This conclusion is supported by an abundance of au- 
thority. In Rockwood v. Crown Laundry Co., 352 Mo. 561, 
178 S. W. 2d 440, the rule is stated as follows: “Since plain- 
tiff seeks relief in a state court, the jurisdiction of the state 
court must be invoked in conformity with local law and 
practices and even though the right sought to be enforced 
arises under federal law, the state rules of practice and 
procedure govern as to all matters pertaining to the rem- 
edy.” This statement follows a previous pronouncement 
of the rule and an exhaustive explanation of the reasons 
therefor in Minneapolis & S. L. R. R. Co. v. Bombolis, 241 
U.S. 211, 36 S. Ct. 595, 60 L. Ed. 961. 

The second contention of plaintiff is that the type of 
joinder here is permissible under the laws of Nebraska. 
It is urged that this is a class action and as such is main- 
tainable in the manner instituted and also that it is main- 
tainable under statutes specially authorizing joinder of 
causes of action. 

Class actions are permissible under the statutes of this 
state. The statute declaring the right provides as follows: 
“When the question is one of a common or general interest 
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of many persons, or when the parties are very numerous, 
and it may be impracticable to bring them all before the 
court, one or more may sue or defend for the benefit of all.” 
§ 25-319, R. S. 1948. 

The statute has never been construed but it has been ap- 
plied in Folts v. Globe Life Ins. Co., 117 Neb. 723, 223 N. W. 
797; Whaley v. Matthews, 134 Neb. 875, 280 N. W. 159; 
Clark v. Lincoln Liberty Life Ins. Co., 139 Neb. 65, 296 N. 
W. 449; May v. City of Kearney, 145 Neb. 475, 17 N. W. 2d 
448. It has been applied without reference in a number 
of other cases including Allen v. City of Omaha, 136 Neb. 
620, 286 N. W. 916, and Wightman v. City of Wayne, 146 
Neb. 944, 22 N. W. 2d 294. 

In each of the cases cited it was clear that from any view- 
point the question involved was of common and general in- 
terest to many persons and also that it was impracticable 
to bring all of them before the court. It therefore was un- 
necessary to define class action. We do not deem it neces- 
sary or expedient to do so here. We shall limit ourselves 
to a determination of the question of whether or not this 
is a type of class action within the meaning of the statute. 

We do not think that this is a class action. The petition 
’ does not bring the action éither directly or by clear implica- 
tion within the purview of the statute. An action may not 
be maintained as a class action by a plaintiff in behalf of 
himself and others unless he has the power as a member of 
the class to satisfy a judgment in behalf of all members of 
the class. Vashon Fruit Union v. Godwin & Co., 87 Wash. 
384, 151 P. 797. No one would contend here that plaintiff 
could satisfy judgments obtained on the 39 causes of action 
on any class action theory. It is of course true if judg- 
ments were obtained plaintiff could satisfy them but that 
would be on the basis of transfer thereof to him by assign- 
ment and not as representative of a class within the mean- 
ing of the statute. 

We think this is sufficient to show that this case may not 
be termed a class action within the meaning of section 25- 
319, R. S. 19438. 
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Plaintiff contends further that he has the right to main- 
tain the 39 causes of action as assignee. To sustain his 
position he relies on the provisions of sections 25-301, 25- 
302, and 25-304, R. S. 1943. They are: 

Section 25-301: “Every action must be prosecuted in the 
name of the real party in interest, except as otherwise pro- 
vided in section 25-304.” 

Section 25-302: “The assignee of a thing in action may 
maintain an action thereon in his own name and behalf, 
without the name of the assignor.”’ 

Section 25-304: “An executor, administrator, guardian, 
trustee of an express trust, a person with whom or in whose 
name a contract is made for the benefit of another, or a 
person expressly authorized by statute, may bring an action 
without joining with him the person for whose benefit it is 
prosecuted. Officers may sue and be sued in such name as 
is authorized by law, and official bonds may be sued upon in 
the same way, and assignees of choses in action assigned 
for the purpose of collection, may sue on any claim assigned 
in writing, but such assignee shall be required to furnish 
security for costs as in case of nonresident plaintiffs.” 

It will be noted that section 25-301 requires that every 
action must be prosecuted in the name of the real party in 
interest with exceptions which are contained in section 
25-304. One of the exceptions is that a chose in action as- 
signed for the purpose of collection may be sued in the 
name of the assignee, if the assignee furnish security for 
costs. It will be further noted that section 25-302 permits. 
an assignee of a thing in action to maintain action thereon 
in his own name and behalf. 

It is under the exception of section 25-304 and the ap- 
parent exception of section 25-302 that plaintiff contends. 
that he is entitled to maintain action on the 39 causes of 
action. 

He may claim no right under section 25-302, since this is: 
not an exception to section 25-301. It is a provision which 
permits a party when he has in fact become the owner of 
a thing in action by assignment to bring action thereon in 
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his own name without naming the assignor. See Huddle- 
son v. Polk, 70 Neb. 483, 97 N. W. 624. 

Clearly though under section 25-304, plaintiff has the 
right to maintain action on the causes of action as assignee 
for collection on giving security for costs. Whether or not 
plaintiff gave security for costs is not ascertainable from 
the transcript but no objection is urged by defendant on 
that ground. 

To sustain his right to join the causes of action which he 
has the right to institute as assignee for collection with one 
declaring his own right plaintiff relies on section 25-701, 
R. S. 1948, as follows: -“The plaintiff may unite several 
causes of action in the same petition, whether they be such 
as have heretofore been denominated legal or equitable, or 
both, when they are included in any of the following 
classes: (1) The same transaction or transactions - con- 
nected with the same subject of action; (2) contracts, ex- 
press or implied; (8) injuries with or without force to 
person and property or either; (4) injuries to character ; 
(5) claims to recover possession of personal property, with 
or without damages for the withholding thereof; (6) 
claims to recover real property with or without damages 
for the withholding thereof and the rents and profits of the 
same; and (7) claims against a trustee by virtue of a con- 
tract, or by operation of law.” 

This section is limited by section 25-702, R. S. 1943, as 
follows: “The causes of action so united must affect all the 
parties to the action, and not require different places of 
trial.”’ 

The defendant contends that the limitation of section 
25-702 upon section 25-701 prohibits a joinder of the 39 
causes of action with the first for the reason that the causes 
of action so united would not affect all the parties to the 
action. The theory of this contention is that while plaintiff 
is nominally the party in interest the real parties in interest 
are the assignors respectively of the 39 causes of action. 

If this theory of the defendant is correct then his con- 
tention in this connection must be sustained. It is obvious 
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that a judgment on any one of the causes of action would 
have no relation to any other cause of action; and if the 
assignors are the real parties in interest it becomes equally 
obvious that the causes of action united do not affect all of 
the parties to the action. The limitation of section 25-702 
would therefore prevent a joinder of the causes of action in 
a single action. 

This statute has been construed from the viewpoint of 
misjoinder of causes of action against several defendants. 
See Barry v. Wachosky, 57 Neb. 534, 77 N. W. 1080; School 
District v. De Long, 80 Neb. 667, 114 N. W. 934; Raapke & 
Katz Co. v. Schmoller & Mueller Piano Co., 82 Neb. 716, 
118 N. W. 652; Radcliffe v. Lavery, 100 Neb. 31, 158 N. W. 
887; Drainage District v. O’Neill, 109 Neb. 552, 191 N. W. 
685 ; Sickler v. City of Broken Bow, 143 Neb. 542, 10 N. W. 
2d 462. In all of these cases it was held that there could 
be no joinder unless the judgment sought would affect all 
of the defendants, that is the judgment on all joined causes 
of action would affect all parties defendant. 

It would seem that the statute admits of no different in- 
terpretation for parties plaintiff. It therefore becomes 
necessary to ascertain whether the plaintiff herein is, or 
the assignors are, the true parties plaintiff as to the 39 
causes of action, within the meaning of the law. 

Sections 25-301 and 25-302, R. S. 1943, are sections 29 
and 30 of the Code of Civil Procedure. In Hoagland v. Van 
Etten, 22 Neb. 681, 35 N. W. 869, in passing on the mis- 
joinder of causes of action in an action instituted by the 
assignee on purely formal assignments without being the 
real party entitled to the avails of the suit, the same as in 
this case, the court held that action could not be maintained 
by an assignee since he was not the real party in interest. 
At that time suit by assignee for collection was not permis- 
sible. Permission to sue as assignee for collection came 
with an amendment to section 32 of the Code in 1913 as 
follows:. ‘and assignees of choses in action assigned for 
the purpose of collection, may sue on any claim assigned in 
writing, but such assignee shall be required to furnish 


VoL. 147] JANUARY TERM, 1946 353 


Archer v. Musick 


security for costs as in case of non-resident plaintiffs.” 
Laws 1913, ch. 166, §1, p. 509. This section of the Code as 
amended is 25-304, R. 8. 19438. 

The effect of this decision is to say that an assignee for 
collection is not a real party in interest. In the opinion it 
was said: ‘We hold, therefore, that an assignee having no 
interest in the result of the suit, and not entitled to any 
portion of the proceeds thereof, is not entitled under sec- 
tion 29 to maintain an action as the real] party in interest.” 

We conclude therefore that the demurrer on the ground 
of misjoinder of causes of action was properly sustained. 
There can be no doubt that under the exceptions of section 
25-304, R. S. 1948, the plaintiff herein had authority to in- 
stitute action on his own cause of action as well as the 39 
others but that since the judgment on no cause of action 
would affect the real party in interest in any other cause of 
action the causes were improperly joined. 

The objection of defendant that there was a defect of 
parties plaintiff, we think, is without merit. Defendant’s 
contentions in this respect are not without support in the 
decisions of other jurisdictions but we do not believe that 
their reasoning is sound when applied to the facts pleaded 
in the petition herein and applicable statutes. A case in 
point supporting the contention is Rockwood v. Crown 
Laundry Co., supra. 

Our statute (section 25-806, R. S. 1943) permits demur- 
rer on account of defect of parties. In Salisbury v. Berry 
Motor Co., 122 Neb. 605, 241 N. W. 86, in interpretation of 
the statute, this court approved the following from 6 Stand- 
ard Ency. of Procedure, 899: “A defect of parties means 
an absence of necessary parties and the objection that there 
are too many parties cannot be reached by a demurrer on 
this ground.” This is a case wherein this court has at- 
tempted to define the term “defect of parties” as used in 
this statute. It follows Boldt v. Budwig, 19 Neb. 739, 28 
N. W. 280; Davey v. County of Dakota, 19 Neb. 721, 28 
N. W. 276, and County of Lancaster v. Rush, 35 Neb. 119, 
52 N. W. 837. In other cases there is an indication that it 
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means misjoinder of unnecessary parties as well as the ab- 
sence of necessary parties. 

Johnson v. Platte Valley Public Power & Irrigation Dis- 
trict, 183 Neb. 97, 274 N. W. 386, was a case wherein ob- 
jection was made under the statute in question here that 
there was a misjoinder of plaintiffs, in other words, that 
there were unnecessary parties plaintiff. The court, with- 
out passing directly upon the question of whether or not the 
question of defect of parties could be raised, said that the 
question had not been timely presented and tfien said: 
“When a defect of misjoinder of parties appears on the 
face of the petition, it must be raised by a special demurrer.” 

The substance of this holding has been sustained in Haga- 
done v. Dawson County Irrigation Co., 186 Neb. 258, 285 
N. W. 600, and Cunningham v. Brewer, 144 Neb. 218, 16 
N. W. 2d 533. We think therefore that the holding in Salis- 
bury v. Berry Motor Co., supra, was too narrow and that 
to give effect to the intent of the Legislature it must be 
held that an objection on the ground of defect of parties is 
available where there is a joinder of unnecessary parties 
as well as where there is a nonjoinder of necessary parties. 
Salisbury v. Berry Motor Co., supra, and the cases which it 
follows, are to that extent overruled. Accordingly, there- 
fore, special demurrer on the ground of misjoinder of par- 

‘ties plaintiff was available to defendant herein. 

We think, however, that in this case there was no mis- 
joinder of parties plaintiff. As of right the plaintiff was a 
proper party in the first cause of action. By the terms of 
‘section 25-304, R. 8. 1948, and the pleadings he was the 
proper party in the other 39 causes of action. The causes 
of action were separate and distinct actions and so stated. 
In order to properly institute actions on the 40 causes of 
actions no proper plaintiff could be added and none taken 
away. In this sense it cannot be said that there was a mis- 
joinder of parties plaintiff but only a misjoinder of causes 
of action. The demurrer on the ground of misjoinder of 
parties plaintiff was improperly sustained. 

After the demurrer was sustained to the 39 causes of 
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action the plaintiff asked leave of the court to docket each 
as a separate cause of action. This leave was denied and 
the causes dismissed. 

In the light of our holding that the demurrer was prop- 
erly sustained on the ground of misjoinder of causes of ac- 
tion but erroneously sustained on the ground of misjoinder 
of parties the trial court was in error in refusing to allow 
separate docketing and in dismissing. Section 25-809, R. S. 
1943, which is controlling under the circumstances, is the 
following: “When a demurrer is sustained on the ground 
of misjoinder of several causes of action, the court, on mo- 
tion of the plaintiff, shall allow him, with or without costs, 
in its discretion, to file several petitions, each including 
such of said causes of action as might have been joined; 
and an action shall be docketed for each of said petitions, 
and the same shall be proceeded in without further service.”’ 

By this section plaintiff was granted the right, on mo- 
tion, to have a separate docketing of the causes of action, 
subject only to the discretion of the court on the matter of 
taxing costs. 

For the reasons herein stated the cause is reversed and 
remanded with directions to the district court to vacate its 
order of dismissal, to vacate that portion of its order sus- 
taining the demurrer on the ground of misjoinder of par- 
ties, and to enter an appropriate order allowing separate 
docketing of the 39 causes of action. 

REVERSED WITH DIRECTIONS. 

CHAPPELL, J., dissenting. 

Iam unable to agree with the majority opinion and re- 
spectfully dissent. 

The question presented is whether there was a defect of 
parties plaintiff and a misjoinder of causes of action. The 
majority opinion in effect holds that there was not a defect 
of parties plaintiff and that plaintiff had the right to sep- 
arately maintain his own cause of action, as well as the 39 
others assigned to him for collection, but that since he was 
not the real party in interest as to the latter there was a 
misjoinder of all causes of action in one action because a 
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judgment in no cause of action would effect the real party 
in interest in any other cause of action. 

Doubtless it would be well in the beginning to examine 
plaintiff’s petition wherein he states: ‘“ * * * and plaintiff 
brings this action for and in behalf of himself and every 
employee whose claim has been assigned to him and who is 
similarly situated and this assignment is for the purpose of 
collection only as provided for in Fair Labor Standards Act, 
Title 29, Section 216, Sub Section B. U.S. C. A. Annotated.” 
The separate assignments to plaintiff, which are a part of 
plaintiff’s petition, assigned each respective claim to plain- 
tiff without reservation and constituted and appointed him 
for his sole use and benefit “ * * * to ask, collect, demand, 
sue for, in his own name and right, receive, compound and 
give acquittances for said claim or claims, or any part 
thereof.”’ 

After defining the extent of the civil liability of an em- 
ployer to his aggrieved employee for violation of section 
206 or section 207 of the Fair Labor Standards Act, the 
federal statute referred to in plaintiff’s petition’ provides: 
“Action to recover such liability may be maintained in any 
court of competent jurisdiction by any one or more em- 
ployees for and in behalf of himself or themselves and 
other employees similarly situated, or such employee or em- 
ployees may designate an agent or representative to main- 
tain such action for and in behalf of all employees similarly 
situated.” (Italics supplied.) 

At the outset I am of the belief that such federal statute 
attempts in no manner to direct or control procedure in any 
court, either federal or state. It is substantive law thereby 
creating and conferring new rights upon employees which 
never theretofore existed. As stated by Judge Delehant in 
Booth v. Montgomery Ward & Co., 44 F. Supp. 451: “The 
legislation was a novel venture. It did not merely declare 
and implement an existing, but hitherto undefined, right. 
It created a new right. And it appropriately provided the 
jurisdiction within which that right might be enforced. 
Its action in that behalf, the general validity of the legisla- 
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tion having been judicially affirmed, must not now be nul- 
lified by narrow or captious judicial construction. The 
basic right being allowed, its vindication must not be de- 
feated by burdensome procedural restrictions, unless the 
congress, by clear mandate, has itself imposed them.” 
Thereupon that court remanded the case to the district 
court for Lancaster County, Nebraska. 

Be that as it may, for the purposes of this case, the fed- 
eral statute may be construed as procedural and arrive at 
the same result because it is not in conflict but entirely in 
accord with our own statutory procedure. 

One of the exceptions contained in section 25-304, R. S. 
1943, is that: “ * * * a person expressly authorized by stat- 
ute, may bring an action without joining with him the per- 
son for whose benefit it is prosecuted.” In Hargrave v. 
Mid-Continent Petroleum Corp., 36 F. Supp. 233, constru- 
ing a like statute, it was said: “The act, being remedial in 
nature, should be construed liberally so as to afford relief 
within the legislative intent. When so construed, and in 
the light of the sections of the Oklahoma Statutes authoriz- 
ing suits to be brought by persons expressly authorized by 
statute, and further allowing class actions to be brought, 
an agent who is designated by employees to bring an action 
in their behalf is ‘a person expressly authorized by statute’ 
to bring an action. The plaintiff in this case has the right 
to bring such action in behalf of the employees, who have 
designated him as their agent, and all others similarly sit- 
uated, in either the state or federal court.” 

In Mid-Continent Pipe Line Co. v. Hargrave, 129 F. 2d 
655, such an action was brought by plaintiff as agent for 
56 named watchmen or guards. In the opinion it was said: 
“The final contention is that plaintiff was not the real party 
in interest, that the action was not maintainable in his 
name in the state court, and that on removal to the United 
States Court it could not be maintained in that manner. 
The several claimants signed a written instrument in which 
it was recited that they employed plaintiff to represent 
them in the collection of the overtime from the two com- 
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panies, gave him authority to represent them in or out of 
court, and appointed him as their agent. Section 16 (b) 
of the act, supra, provides inter alia that an action for the 
recovery of overtime compensation and liquidated damages 
may be maintained in any court of competent jurisdiction in 
the name of the employee or employees in interest or in the 
name of a designated agent; and Title 12, section 223, Okla- 
homa Statutes 1941, provides inter alia that a person ex- 
pressly authorized by statute may bring an action without 
joining with him the person for which benefit it is prose- 
cuted. * * * Section 16 (b) supra, and Title 12, section 223, 
supra, construed together, clearly authorized the mainten- 
ance of the action in the state court in the name of the agent, 
and it was likewise maintainable in that manner after re- 
moval.” 

In La Guardia v. Austin-Bliss General Tire Co., 41 F. 
Supp. 678, it was said: “The contention that jurisdiction is 
lacking because plaintiff sues as assignee does not, in my 
opinion, have any merit. The Act permits the maintenance 
of the action by one designated as agent or representative 
in behalf of the employees affected. An assignee, in my 
opinion, is such an one.” Citing cases. 

The exception “a person expressly authorized by stat- 
ute” was applied in state courts to a person authorized to 
sue by federal statute as early as 1890 in Peters v. Foster, 
10 N. Y. 8. 389. See, also, 47 C. J., Parties, § 77, p. 40. As 
a matter of fact as early as 1883 in Watson v. Watson, 49 
Mich. 540, 14 N. W. 489, it was held that a person expressly 
authorized by statute to prosecute an action could do so 
even without an assignment of the cause of action. 

Under the circumstances in this case it seems only logical 
to. hold that plaintiff in the case at bar was “a person ex- 
pressly authorized by statute’ who might bring the action 
as assignee without joining with him the persons for whose 
benefit it was prosecuted. If that be true, then he was the 
real party in interest and there was not a misjoinder of 
causes of action. Although that result would seem conclu- 
sive for the reasons heretofore stated, there are other rea- 
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sons as cogent requiring the same result. 

The majority opinion is premised primarily upon the 
holding in Hoagland v. Van Etten, 22 Neb. 681, 35 N. W. 
869, decided in 1888. It was an action by plaintiff to fore- 
close a mechanic’s lien for material furnished by him per- 
‘sonally and by others whose claims were formally assigned 
to plaintiff for the admitted purpose of enabling him to 
bring the action for the benefit of all. It was held in the 
opinion that plaintiff was not the real party in interest and 
did not come within any exception, therefore, he could not 
maintain the action. Thereupon the case was reversed and 
remanded for further proceedings. Upon rehearing, re- 
ported 23 Neb. 462, 36 N. W. 755, this court adhered to its 
former decision that the plaintiff was not the real party in 
interest or within any statutory exception, however, the 
court modified its former opinion, in the furtherance of 
justice, thereby permitting plaintiff to acquire all of the 
interest of the assignors, beneficial as well as legal, within 
30 days to enable plaintiff to maintain the action and avoid 
the statute of limitations. Plaintiff so acquired all the in- 
terest of the others and the case was tried on the merits. 
Plaintiff recovered and appeal was taken to this court. 
The opinion affirming that judgment is reported 31 Neb. 
292, 47 N. W. 920. It is interesting to note that plaintiff 
was permitted therein to maintain and recover not only 
upon his own claim but upon the claims that were assigned 
to him. Further it was said in the opinion: “As to the 
other creditors, he was in fact a trustee, and it is possible 
the action might have been sustained on that ground, al- 
though that is not clear.” 

I call attention to the fact that in Meeker v. Waldron, 62 
Neb. 689, 87 N. W. 539, decided in 1901, plaintiff brought 
an action as trustee or agent for four creditors of the de- 
fendant to foreclose a chattel mortgage. The assignment 
to him assigned, transferred, and set over to plaintiff as 
the “legal agent and trustee” of the claimants the mortgage 
and notes and authorized him to collect and discharge the 
same. It was contended by defendant that plaintiff was not 


360 NEBRASKA REPORTS [VOL. 147 
Archer v. Musick 


the real party in interest since the creditors had the bene- 
ficial interest. This court held otherwise, primarily upon 
the basis that plaintiff was “ * * * a person with whom or 
in whose name a contract is made for the benefit of another 
may bring an action without joining with him the person 
for whose benefit it is prosecuted,” a specific exception pro- 
vided in section 25-304, R. S. 19438. Further this court in 
so holding, placed its approval upon a holding in cited Iowa 
cases to the effect that ‘“ * * * ‘the party holding the legal 
title to a cause of action, though he be a mere agent or trus- 
tee with no beneficial interest therein, may sue thereon in 
his own name.’” See, also, Huddleson v. Polk, 70 Neb. 483, 
97 N. W. 624, opinions on rehearings 70 Neb. 489, 100 N. 
W. 802, and 70 Neb. 492, 102 N. W. 464 respectively. 

In any event all three of the Hoagland v. Van Etten cases 
were decided before the exception “ * * * and assignees of 
choses in action assigned for the purpose of collection, may 
sue on any claim assigned in writing,” was placed in the 
statute by an amendment. Laws 1913, ch. 166, §1, p. 510. 
The truth is, as will hereinafter be observed, this court fol- 
lowed the minority rule in the above cases but the Legis- 
lature attempted to remedy that very situation by adding 
the above provision to the statute, thereby making such an 
assignee for collection an exception to the real party in in- 
terest statutory requirement, when, in fact, such an as- 
signee always was the real party in interest. The majority 
opinion it seems would make that exception meaningless 
and give it no force or effect in cases similar to the one at 
bar by holding that in spite of it plaintiff was not the real 
party in interest. Regardless of the holding in Hoagland 
v. Van Etten, supra, I believe the Legislature has by the 
aforesaid provision made an assignee for collection the 
real party in interest. 

In the light thereof, I inquire what is the test by which 
it can be determined whether an assignee or agent for col- 
lection is the real party in interest? According to the the- 
ory of most courts the real party in interest is that person 
who can discharge the claim upon which suit is brought 


VoL. 147] JANUARY TERM, 1946 361 


Archer v. Musick 


and control the action brought to enforce it, and not neces- 
sarily the person ultimately entitled to the benefit of the 
’ recovery or the person beneficially interested. It is enough 
for defendant to know that plaintiff is the party in legal in- 
terest and that a recovery by him will be full protection 
against a subsequent suit by another. 389 Am. Jur., Par- 
ties, § 17, p. 872; 6 C. J. S., Assignments, § 125, p. 1178; 
47 C. J., Parties, § 70, p. 34, and § 71, p. 35. 

In that connection it should be observed that section 25- 
303, R. S. 1948, specifically provides that ‘‘An action by the 
assignee of a thing in action shall be without prejudice to 
any counterclaim or defense existing between the original 
parties; * * *.” | : 

It has been authoritatively stated that “Although an as- 
signment merely for collection does not transfer the bene- 
ficial ownership to the assignee, such an assignment, when 
made absolutely with respect to a chose capable of legal 
assignment, vests the legal title thereto in the assignee, so 
that he may collect from the debtor, who may discharge 
himself by making payment to such assignee. 

“An assignee for collection usually occupies a fiduciary 
relationship to the assignor similar to that of a trustee or 
agent, and he has the corresponding rights and obligations.” 
6C. J.8., Assignments, § 94, p. 1151. 

It has also been held that such an assignee “* * * may 
prosecute an action thereon in his own name as the real 
party in interest or as a trustee of an express trust; * * *” 
which is another exception provided in section 25-304, R. S. 
1943. 5C. J., Assignments, § 144, p. 958. 

The rule supported by the weight of authcrity is that an 
assignee is the real party in interest and therefore entitled 
to sue if he has the legal title to the chose, or such title that 
payment to him will discharge the debtor from any further 
liability. 5 C. J., Assignments, § 198, p. 994. It is held by 
a great majority of the courts that an assignee may sue in 
his own name as the real party in interest, although by the 
terms of the assignment he is bound to account to the as- 
signor for the proceeds recovered, or to apply them as di- 
rected, or he is otherwise a mere agent or attorney for col- 
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lection. 5 C. J., Assignments, § 200, p. 995, citing in sup- 
port thereof Huddleson v. Polk, supra, and Meeker v. Wal- 
dron, supra, and Hoagland v. Van Etten, supra, as contra. 
See, also, 6 C. J. S., Assignments, § 125, p. 1179. 

In referring to the statutes requiring all actions to be 
prosecuted in the name of the real party in. interest, it is 
said in 4 Am, Jur., Assignments, § 123, p. 328: ‘An as- 
signee for collection is generally considered to be the real 
party in interest under these statutes, though he is to ac- 
count to the assignor for the proceeds of the action; * * * .”’ 

Likewise, in Pomeroy’s Code Remedies (5 ed.), § 70, p. 
106, it is said: “Analogous to the subject discussed in the 
preceding paragraph is the question whether an assignee, 
to whom a thing in action has been transferred by an as- 
signment which is absolute in its terms, so as to vest in him 
the entire legal title, but which, by means of a contem- 
poraneous and collateral agreement, is, in fact, rendered 
conditional or partial, is the real party in interest. It is 
now settled by a great preponderance of authority, although 
there is some conflict, that if the assignment, whether writ- 
ten or verbal, of anything in action is absolute in its terms, 
so that by virtue thereof the entire apparent legal title vests 
in the assignee, any contemporaneous collateral agreement 
by virtue of which he is to receive a part only of the pro- 
ceeds, ‘and is to account to the assignor or other person for 
the residue, or even is to thus account for the whole pro- 
ceeds, or by virtue of which the absolute transfer is made 
conditional upon the fact of recovery, or by which his title 
is in any other similar manner partial or conditional,’ does 
not render him any the less the real party in interest; he is 
entitled to sue in his own name, whatever collateral ar- 
rangements have been made between him and the assignor 
respecting the proceeds. The debtor is completely pro- 
tected by the assignment, and cannot be exposed to a second 
action brought by any of the parties, either the assignor or 
other, to whom the assignee is bound to account. This is 
the settled doctrine in most of the States.” 

It will be noted then that the above, and I think better, 
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rules prevail in a great majority of the courts even in the 
absence of a specific provision such as appears in our stat- 
ute to the effect that “ * * * assignees of choses in action 
assigned for the purpose of collection, may sue on any claim 
assigned in writing, * * * .” 

It has also been stated: “ * * * that causes of action aris- 
ing out of contracts between different persons and defend- 
ant may, if assigned to one plaintiff, be joined and enforced 
in the same action, particularly where the contracts are 
identical in terms, and the same state of facts is alleged as 
constituting a breach of each contract, * **.” 1C.J.S., 
Actions, § 97, p. 1278. It has been held in many cases 
“* * * that there is no impropriety in joining a cause of 
action held by plaintiff in his own right with one acquired 
by him by assignment; * * * .” 10. J.S., Actions, § 97, p. 
1281. See, also, Sroufe v. Soto, 5 Ariz. 10, 48 P. 221; 
Mosher v. Bellas, 83 Ariz. 147, 264 P. 468; United Verde 
Extension Mining Co. v. Ralston, 37 Ariz. 554, 296 P. 262; 
Nierman v. White’s Motor Parts, Inc., 269 Mich. 608, 257 
N. W. 751; Sullivan v. Fidelity & Casualty Co. of New York, 
208 Mich. 68, 175 N. W. 397, affirmed on rehearing at 210 
Mich. 625, 178 N. W. 39. 

In MeNorrill v. Gibbs, 45 F. Supp. 363, plaintiff brought 
an action similar to the one at bar, setting up therein two 
claims severally to recover for himself and another who 
authorized plaintiff in writing to institute suit in his behalf 
and nominated him as agent and representative to do any 
and all things necessary to a successful prosecution of the 
action. Under such circumstances the court found that 
there was not a misjoinder of causes of action. 

If plaintiff in the case at bar held the legal title to the 
choses in action assigned to him for collection, and thus had 
a right to maintain an action thereon as the real party in 
interest, it follows that any judgment upon any one or all 
of the causes of the action, including his own personal 
claim, affected all the parties to the action and were triable 
in the same place in conformity with section 25-702, R. S. 
1948, and there could be no misjoinder of causes of action 
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unless for some other reason in law which I have been un- 
able to discover. 

Lest it be argued that there was a misjoinder of causes 
of action for other reasons, it should be said that I believe 
the action comes squarely within the following provisions 
of section 25-701, R. S. 19438, to wit: ‘The plaintiff may 
unite several causes of action in the same petition, whether 
they be such as have heretofore been denominated legal or 
equitable, or both, when they are included in any of the fol- 
lowing classes: (1) The same transaction or transactions 
connected with the same subject of action; (2) contracts, 
express or implied; * * * .” 

The causes of action all involve express contracts of the 
same character of which the federal statute was a part. 
The contracts were all alleged to have been made and vio- 
lated by the same defendant with employees who were re- 
quired to perform similar duties for defendant at or about 
the same time. 

Further they all involve “transactions connected with 
the same subject of action,” a right of recovery by reason 
of a violation of the federal statute which was an integral 
part of their contracts. True, the causes of action did not 
arise out of the same transaction. They could be joined in 
one action if they arose out of the same transaction but that 
is not necessarily required because they may be joined if 
they arose out of different transactions but are connected 
with the same subject of action. A transaction is whatever 
may be done by one person which affects another’s rights 
and out of which a cause of action may arise. The words 
“subject of action” mean something different from “cause 
of action” or “transaction.” Its meaning in all types of 
cases is ably and comprehensively discussed in the leading 
case McArthur v. Moffett, 143 Wis. 564, 128 N. W. 445. 
The conclusion must be that in cases similar to the one at 
bar, where the subject of action is intangible, the basic and 
fundamental element in determining whether the causes 
joined are connected with the same subject of action is 
plaintiff’s main primary right for the invasion of which the 
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action is brought, to wit: The right to recover by reason of 
defendant’s violation of the federal statutes which was a 
part of all the contracts. 

The words “transactions connected with the same subject 
of action” were enacted for the very purpose of making 
broad and comprehensive provisions for joinder of causes 
of action in the interest of justice when there is some sub- 
stantial unity between them. The wording is general to 
the last degree and was so written with the intent that it 
should apply to the myriads of complicated actions that 
might arise in modern times. 1 Am. Jur., Actions, § 84, 
p. 470, and § 77, p. 465. 


It is now recognized that the leading principle in our 
modern system of procedure is the avoidance of a multi- 
plicity of suits and the settlement in one action of the re- 
spective claims of all parties when they are of such nature 
as to admit of adjustment in that mode. The courts when 
confronted with permissive joinder of causes of action now 
recognize that they must exercise a wise discretion and 
construe such statutory provisions liberally, remembering: 
that they are remedial in nature. In so doing courts should 
make such statutes as effectual as possible to promote and. 
expedite the administration of jystice, thereby preserving 
economy and efficiency in courts which are so badly needed 
now in our complicated system of society. 1. J., Actions, 
§ 239, p. 1082;10C. J.S., Actions, § 77, p. 1222. 


The procedural statutes of this state certainly do not re- 
quire that there be 40 different trials in the same place be- 
fore 40 different juries or courts in cases like the one at bar. 
There is but one question of law involved and one trial be- 
fore one jury or court with one set of instructions and one 
verdict or decree can and should dispose of all the causes 
of action with dispatch, economy, efficiency, and justice for 
all the parties involved. I am of the firm belief that the 
judgment of the trial court should be reversed and re-. 
manded for trial in one action. 


CARTER and WENKE, JJ., concur in the dissent. 
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THE FIRST TRUST COMPANY OF LINCOLN, NEBRASKA, 
TRUSTEE, APPELLEE, v. DAVID E. THOMPSON, JR., 
ET AL., APPELLEES, LUTHERAN CHILDREN’S HOME 
SOCIETY, A CORPORATION, INTERVENER, APPELLANT, 

SAINT THOMAS ORPHANAGE, INTERVENER, 
CROSS-APPELLANT. 
23 N. W. 2d 339 


Filed June 7, 1946. No. 32074. 


1, Charities. Where a definite charitable trust is created, the 
failure of the particular mode by which its dominant purpose 
is to be effected will not defeat the charity, but under such cir- 
cumstances a court of equity will, under the judicial cy pres 
doctrine, substitute another mode if it may be done within the 
scope of the donor’s dominant purpose. 

In the substitution of a mode of effecting a charitable 
trust the court is required to exercise a sound discretion. 

8. Courts. While discretion denotes the absence of a hard and fast 
rule, yet when invoked as a guide to judicial action it means 
a sound discretion, a discretion exercised not arbitrarily or will- 
fully, but with regard to what is right and equitable under the 
circumstances and the law. 

The court, in the exercise of a sound discretion, must, 


when fully advised, decide according to the very right. 

APPEAL from the district court for Lancaster County: 
RALPH P. WILSON, JUDGE.’ Affirmed in part and in part re- 
versed and remanded with directions. 

Perry, Van Pelt & Marti, Cline, Williams & Wright, 
Davis, Stubbs & Healey, Walter R. Johnson, Attorney Gen- 
eral, Arthur FE. Perry, R. R. Perry, and R. A. Boehmer, for 
appellees. 

Erwin A. Jones, for appellant. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

YEAGER, J. 

In November 1928, David E. Thompson of Lincoln, Ne- 
braska, by deed conveyed in trust to The First Trust Com- 
pany of Lincoln, Nebraska, bonds of the Pan-American 
Railroad Company of the face value of $800,000 together 
with interest coupons attached and maturing after January 
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1, 1928. The bonds are dated December 31, 1906, and the 
maturity date is January 1, 1937. The trust by its terms 
is irrevocable. The purpose of the trust as disclosed by the 
deed was “for the use, foundation, establishment, and ac- 
quisition of suitable grounds, buildings and equipment and 
the operation and maintenance of a home for homeless chil- 
dren within the State of Nebraska * * * .” By the deed the 
jnitial control of the trust and the power to organize its 
functions were reposed in Charles D. Mullen of Lincoln, 
Nebraska, and Halleck F. Rose of Omaha, Nebraska. The 
power to set up a plan for a board of trustees and succession 
to such board was also reposed in these two designated 
persons. The trust is charitable in quality. On this prop- 
osition all parties hereto are in agreement. 

After the execution of the deed of trust the bonds were 
delivered over to The First Trust Company and they have 
been held by it ever since. No principal amount has been 
paid on the bonds and no interest coupons have been paid. 
This was through no fault of The First Trust Company of 
Lincoln. It appears that diligence has been exercised in. 
efforts at collection. 

Some years ago Halleck F. Rose died leaving Charles D. 
Mullen as the sole trustee for the purpose of carrying into 
effect the purposes of the trust. The said Mullen, pursu- 
ant to the power contained in the trust deed, designated 
The First Trust Company of Lincoln as cotrustee to succeed 
Halleck F. Rose. Thus The First Trust Company of Lincoln 
became a cotrustee for the purpose of carrying into effect 
the purposes of the trust as well as the trustee of the res 
under the deed. 

David E. Thompson is now deceased. He died testate. 
By the terms of his will David E. Thompson, Jr., was des- 
ignated as sole residuary legatee if living at the time of the 
final distribution of the estate. If he was not living at that 
time then Helen F. Thompson, widow, was to become the 
residuary legatee. If neither was living then the residue 
was to go to the “Home for Homeless Children.” David E. 
Thompson, Jr., is still living. Whether or not there has 
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been a final distribution of the estate does not appear in 
these proceedings. 

In May 1945, The First Trust Company of Lincoln, Ne- 
braska, as trustee of the res of the trust, filed its petition in 

‘ equity in the district court. In the petition David E. Thomp- 
son, Jr., Helen F. Thompson, widow of the deceased, 
Charles D. Mullen, The First Trust Company of Lincoln, 
Nebraska, as successor trustee to Halleck F. Rose, and Wal- 
ter R. Johnson, Attorney General of the State of Nebraska, 
were made parties defendant. In the petition it was de- 
clared that the trust was a charitable one; that no recovery 
had been made on the bonds or the interest coupons and 
that none was possible in excess of nine cents on the dollar 
of the face value thereof and that if recovery could be had 
in this amount it would be entirely insufficient to carry into 
effect the objects and purposes defined and declared in the 
deed of trust. 

In the prayer the district court was asked to take juris- 
diction of the trust in order to prevent its nullification and 
in order that its purposes might be carried out so far as 
possible as intended within the scope of the general ex- 
pressed purpose. A further prayer was that the trustees 
be authorized to negotiate for sale and to sell and dispose 
of the bonds for the highest sum obtainable; that if the 
court found it not desirable or possible to construct a sep- 
arate physical plant or to maintain a separate organization 
that the funds received or to be received be disbursed to 
the Saint Thomas Orphanage; and for general modification 
of the deed of trust. 

Walter R. Johnson, Attorney General, filed an answer the 
effect of which was to assume his proper duty with regard 
to charitable trusts and to place the plaintiff on strict proof. 

Charles D. Mullen, trustee, in an answer admitted the 
allegations of fact contained in the petition and joined in 
the prayer thereof. 

David E. Thompson, Jr., by answer substantially admit- 
ted the allegations of the petition and joined in its prayer. 

Tabitha Home, Saint Thomas Orphanage, and Lutheran 
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Children’s Home Society, with permission of the court, filed 
separate petitions of intervention in the action. Each of 
these interveners contended in substance that the design, 
purpose, and use of its institution and facilities came within 
the general charitable purpose of the trust and each prayed: 
that if the declared purposes of the trust deed could not be 
carried out that the funds to be collected be turned over to 
it to be used in furtherance of its own designs, purposes, 
and uses. By appropriate pleadings issues were joined on 
the questions raised. 

A trial was had and the court found and decreed that it 
had jurisdiction of the subject matter and that it was its 
- duty to modify the terms of the trust to enable the same 
to be carried out in accordance with the intent and general 
purpose of the donor; that plaintiff was authorized to de- 
viate from the trust déed and to do and perform what is 
necessary to carry out the primary purposes of the deed of 
trust, that is to provide a home for homeless children; that 
plaintiff and Charles D. Mullen were authorized to nego- 
tiate for collection, settlement, compromise, or sale of the 
bonds in question and to report the highest offer obtainable; 
that it was not possible to construct a separate physical 
plant or to maintain a separate organization as contem- 
plated by the deed heuce it was ordered that the net amount 
of funds received from a disposition of the bonds when 
available should be disbursed to the interveners, Saint 
Thomas Orphanage and Tabitha Home, share and share 
alike, to be used exclusively under the direction of the court 
to maintain homes for homeless children as contemplated 
by the donor. There are other provisions in the decree 
but it is not necessary to mention them here. 

From the decree the intervener, the Lutheran Children’s 
Home Society, has appealed. The Saint Thomas Orphanage, 
intervener, has cross-appealed. 

The parties plaintiff and defendant agree that the deed 
sets up a charitable trust; that on account of the actual 
value of the res the trust cannot be carried into effect in 
the manner set out in the deed; that under the law it could 
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not properly lapse; that the district court has jurisdiction 
over it and has power in the exercise of proper discretion 
to provide for its disposition; that no intervener or any 
other organization is of right entitled to the avails of the 
trust; and that the court in its disposition is required to dis- 
pose of the trust in such manner as to, as nearly as possible, 
effect the general purpose of the trust as set forth in the 
deed. 

The appellant as ground for appeal contends that the 
court erred and abused its discretion in finding and decree- 
ing that the Tabitha Home and the Saint Thomas Orphan- 
age were the two organizations wherein the general pur- 
pose of the trust could most nearly be effected and in as- 
signing its avails to them. It contends that the Lutheran 
Children’s Home Society fits into the expressed general pur- 
pose at least equally with the other two interveners. 

The cross-appellant substantially contends that the court 
erred and abused its discretion in refusing to find and de- 
cree that the Saint Thomas Orphanage was the institution 
or organization wherein the general purpose of the trust 
could most nearly be fulfilled and in Petusing to assign the 
entire avails of the trust to it. 

None of the other parties appealed or cross-appealed but 
the briefs of all other parties, except Tabitha Home, are in 
support of the contention of the Saint Thomas Orphanage. 
The briefs of the Tabitha Home seek to sustain the decree. 

It is well settled in this jurisdiction that where a definite 
charitable trust is created, the failure of the particular 
mode by which its dominant purpose is to be effected will 
not defeat the charity, but under such circumstances a 
court of equity will, under the judicial cy pres doctrine, 
substitute another mode if it may be done within the scope 
of the donor’s dominant purpose. Hobbs v. Board of Edu- 
cation, 126 Neb. 416, 253 N. W. 627; School District v. 
Wood, 144 Neb. 241, 13 N. W. 2d 153. All parties are in 
accord on the proposition that this case is properly deter- 
minable within the purview of this rule. 

In the substitution of a mode of effecting a charitable 
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trust, of necessity, the court is called upon to exercise a 
discretion. It must be a sound, a judicial discretion. The 
discretion required is well defined and outlined in Pette- 
grew v. Pettegrew, 128 Neb. 783, 260 N. W. 287, by quota- 
tion from Langnes v. Green, 282 U. S. 581, 75 L. Ed. 520, 
51 S. Ct. 248, as follows: “ ‘The term “discretion” denotes 
the absence of a hard and fast rule. * * * When invoked as 
a guide to judicial action it means a sound discretion, that 
is to say, a discretion exercised not arbitrarily or wilfully, 
but with regard to what is right and equitable under the 
circumstances and the law, and directed by the reason and 
conscience of the judge to a just result.’ ” 

Section 13818 of the Iowa Code of 1927 defines the dis- 
cretion required in passing upon applications for change 
of venue as follows: “The court, in the exercise of a sound 
discretion, must, when fully advised, decide the matter of 
the petition according to the very right of it.” It was 
quoted with approval in State ex rel. Fletcher v. District 
Court, 213 Iowa 822, 238 N. W. 290, 80 A. L. R. 839. We ap- 
prove it as a definition of the judicial discretion which 
should control the action of courts in cases such as the one 
being considered here. 

In order to determine the question of whether or not the 
court exercised a sound discretion in its selection of a mode 
and an agency or agencies as a substitute for that set forth 
in the deed it becomes necessary to further examine the 
deed and the evidence in the case. 

As has already been pointed out the trust was created 
for the purpose of acquiring and maintaining in perpetuity 
a home for homeless children within the state of Nebraska. 
This was the general, the primary, the fundamental pur- 
pose. The power to organize and establish such an insti- 
tution and to provide for continuity of control of the estab- 
lishment was reposed in Charles D. Mullen and Halleck F. 
Rose. 

The deed contains the following restriction upon the con- 
duct and operation of the charity: ‘In the conduct and op- 
eration of said charity, no religious test. shall at any time be 
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applied as a condition of admission to or continuance in said 
home of any child otherwise qualified to receive its benefits, 
and the same shall not at any time come under the control, 
management, or exclusive patronage of any sectarian order, 
church, church organization or government. This restric- 
tion shall not, however, prevent training and instruction in 
morality, good citizenship, the non-sectarian study of the 
Holy Bible, the existence of Almighty God, and the founda- 
tion principles of the Christian Religion, all of which it is 
my desire to promote as essentials of the proper training 
of children, in so far as may be consistent with the strict 
maintenance of the non-sectarian character of the institu- 
tion.” The deed contains no provision for reversion, or for 
a departure from this provision or any other provision. In 
fact by clear statement it was the intention that there 
should never be a lapsation of the trust. 

Each of the three interveners comes under the restric- 
tion against control and management by sectarian order, 
church, church organization or government. This fact, 
however, no one contends is a bar to the assignment of the 
trust under the circumstances of this case and the judicial 
cy pres doctrine. Furthermore, no institution or organiza- 
tion has come forward or been advanced to receive the 
trust not under the auspices of some sectarian or church or- 
ganization. 

Under the evidence it is clear that the Saint Thomas 
Orphanage meets every other requirement in the restric- 
tions upon the trust as well as every other attribute and 
requirement in the conduct of an orphanage. Orphans 
without regard to age, sex, nationality, or color are ac- 
cepted. Provision for proper care is provided in the institu- 
tion. There can be no doubt that this institution is eligible 
to become a benefactor of this charitable trust and the trial 
court did not err or abuse its discretion in so finding and 
decreeing. 

The additional pertinent facts in brief detail as to the 
Tabitha Home are that it is an institution which conducts 
an old people’s home and an orphanage and it contemplates 
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the erection of facilities for the separate care of crippled 
children. According to the evidence if the institution is al- 
lowed to receive of the avails of the trust without restric- 
tion as to use the funds so received would first be used in 
the construction of the facilities for crippled children. 
However, a willingness was expressed to follow the direc- 
tion of the court in the use to which the money should be 
applied. 

We think, therefore, that there could be no objection on 
this score to an assignment to the Tabitha Home since by 
proper order the court could and: would see to it that it 
would be used in furtherance of the general purpose ex- 
pressed in the deed. 

Objection is made that with regard to orphans the Tab- 
itha Home places its main emphasis on placement in 
homes. We think this, if true, is not validly objectionable. 
The child who has a home and the benefit of its sacred in- 
fluence is the fortunate child. The child who has lost these 
things is the unfortunate one. The person or institution 
that seeks to restore fortune to the unfortunate is deserving 
of the highest commendation. The donor of this charity 
undoubtedly was possessed of this sentiment when he said 
in the deed of trust, ‘‘ * * * it is my intention hereby to 
safeguard the principal thereof and its accumulations from 
diminution, dissipation and waste as a sacred trust for un- 
fortunate and homeless children.” 


It is further objected that no educational opportunities 
are offered in the institution but that the inmates are re- 
quired to attend the public schools. While the record dis- 
closes that attendance is at the public schools there is 
nothing to indicate any inconvenience or inadequacy in this 
respect. We conclude that the objection is without merit. 


A further and moré serious objection is made and that 
is that there are restrictions on eligibility for admission 
which depend on age. The constitution of the institution 
does contain an inhibition against the acceptance of chil- 
dren under the age of three years and by practice at the 
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time of the trial they were not being accepted over the age 
of twelve years. 

We are impelled to the view that the donor of this trust 

contemplated that his benefaction should extend to all un- 
fortunate homeless children of Nebraska and that its fruits 
should not be denied to any on account of age. If this be 
true then this institution, under the rules of law hereinbe- 
fore announced and the evidence, cannot be permitted to 
participate in the avails of the trust. While its mode of 
operation is calculated to carry into effect some of the re- 
quirements, there is another, the Saint Thomas Orphanage, 
whose mode of operation is more nearly calculated to carry 
into effect the general purpose declared in the deed of trust. 
This being true the trial court erred in assigning a part of 
the trust to the Tabitha Home. 
_ The Lutheran Children’s Home Society maintains an or- 
phanage exclusively. It also follows a policy and practice 
of placing children who have come to it in homes. What 
was said of the like policy and practice at the Tabitha 
Home is equally applicable here. It has no school facilities 
of its own but sends its charges to the Lutheran Parochial 
School at Fremont, Nebraska, which city is the situs of the 
orphanage. There is no contention that the facilities are 
inadequate or that the educational opportunity is insuf- 
ficient. 

The controlling factor in determining whether or not 
this institution should be allowed to participate in the 
avails of the'trust depends, as in the case of Tabitha Home, 
upon the matter of eligibility for entrance and occupancy. 
The record discloses that children are eligible for admis- 
sion “from the time they can leave the mother” and are 
kept “if it is necessary so to do, until normally the time of 
completion of 8th grade,’ thereafter an attempt is made 
to send them to Concordia College at Seward, Nebraska. 
This is a restriction not found in the operation of Saint 
Thomas Orphanage. , 

On the basis of the reasoning which caused us to conclude 
that the court erred ifi assigning a part of the avails of the 
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trust to Tabitha Home we conclude that the court did not 
err in not assigning a part thereof to the Lutheran Chil- 
dren’s Home Society. 

On all of the facts as presented by the record we have 
arrived at the conclusion, and so find, that the general pur- 
poses of the trust in question as disclosed by the deed will 
most nearly be met and carried out by assignment of the 
avails thereof in their entirety to the Saint Thomas Or- 
phanage. 

The decree to the extent that it assigns a portion to Tab- 
itha Home is reversed and the cause remanded with di- 
rections to assign the entire avails of the trust to the Saint 
Thomas Orphanage. - In all other respects it is affirmed. 

AFFIRMED IN PART, 
REVERSED IN PART, WITH DIRECTIONS. 


BETHINE BARNEY AND MARTIN ROBLES, APPELLEES, V. 
PLATTE VALLEY PUBLIC POWER AND IRRIGATION 
DISTRICT, A CORPORATION, APPELLANT. 

23 N. W. 2d 335 


Filed June 7, 1946. No. 32068. 
1. Judgments. In civil cases a court of general jurisdiction has 


inherent power to vacate or modify its own judgments at any 
time during the term at which they are rendered. 


2. . Good practice requires a motion to set aside a default 
judgment to be accompanied by the proposed answer in order 
that it may be determined whether there is a sufficient defense 
to the action. 

3. Where a default has been regularly entered it is 


largely within the discretion of the trial court to say whether 
the defendant shall be permitted to come in afterwards and 
make his defense and, unless an abuse of discretion be made 
to appear, this court will not interfere. 

4. Courts. It is the spirit and policy of the law to give every 
party an opportunity to prosecute or defend his case in court 
and courts will never deny such right except for the fault or 
gross laches of such party or his authorized attorney. 
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5. Judgments. Ordinarily, where a judgment has been entered by 
default and a prompt application made at the same term to set 
it aside, with a tender of an answer disclosing a meritorious 
defense, the court should, on reasonable terms, sustain the 
motion and permit the cause to be heard upon the merits. 

If any delay or expense is occasioned the trial court 
should impose such proper terms as to the payment of costs as, 
in its discretion, it determines to be proper. 

APPEAL from the district court for Buffalo County: 
E. G. REED, JUDGE. Reversed and remanded with directions. 

Bealer, Crosby & Baskins, for appellant. 

Dryden & Jensen, for appellees. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
- YEAGER, CHAPPELL, and WENKE, JJ. 

WENKE, J. 

The Platte Valley Public Power and Irrigation District, 
a corporation, appeals from an order of the district 
court for Buffalo County overruling its motion to set 
aside the default judgment entered against it on July 18, 
1945. 

The record discloses that on May 15, 1945, Bethine Bar- 
ney and Martin Robles, as landlord and tenant respectively 
of the lands herein involved, brought this action in the dis- 
trict court for Buffalo County against the Platte Valley 
Public Power and Irrigation District, a corporation. The 
nature of the action is in tort based on the defendant’s al- 
leged negligent operation of its headgates on the Kearney 
Canal, thereby flooding the lands owned and occupied by 
the plaintiffs. The purpose of the action is to recover dam- 
ages caused by such flooding and to permanently enjoin the 
defendant from operating its headgates in a manner so as 
to flood the lands so owned and occupied. 

Summons, the answer day of which was June 18, 1945, 
was issued and personally served on Pete McKinley on May 
21, 1945, he being the president of defendant’s board of 
directors. 

Defendant made no appearance in said cause prior to 
July 18, 1945. On June 29, 1945, the defendant was de- 
faulted and, upon the evidence submitted, a general finding 
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was had for the plaintiffs. Judgment was thereupon en- 
tered for the plaintiffs in the sum of $500 and such judg- 
ment further provides that, ‘the defendant be and hereby 
is perpetually restrained from opening the headgates at the 
cottonmill tailrace and allowing sufficient waters to go 
down said tailrace in amounts so as to flood the land of 
plaintiff herein.” 

On July 18, 1945, in the same term of court in which the 
judgment was entered, the defendant filed its motion to set 
aside the default judgment and asked that it be given time 
in which to plead. 

As a basis therefor the defendant sets forth in its motion, 
and the affidavits filed in support thereof, that it has a 
meritorious defense to the plaintiffs’ action but that neither 
its counsel, the firm of Beeler, Crosby and Baskins of North 
Platte, Nebraska, which includes M. E. Crosby who person- 
ally handles the greater part of the defendant’s work and 
who had charge of the previous litigation involving these 
same parties, nor its general manager, Gerald Gentleman, 
who handles all such claims, had knowledge of the pend- 
ency of the action or the entry of the default judgment 
prior to July 11, 1945. 

This motion was heard on August 24, 1945, and there- 
after, on September 3, 1945, overruled, all being within the 
same term of court in which the judgment was entered. 

It is from this order, after motion for new trial had been. 
overruled, that defendant appeals. 

For convenience the parties will hereinafter be referred 
to as the district for appellant and plaintiffs for appellees. 

The evidence taken at the time of the hearing on the mo- 
tion discloses that P. N. McKinley, who is the same person 
as Pete McKinley, is president of the board of directors of 
the district and that he was personally served with sum- 
mons at his residence in Sutherland, Lincoln County, Ne- 
braska, on. May 21, 1945, but that he was then of the im- 
pression that the general manager of the district had:been 
advised of the suit so failed to report having been served 
to either the general manager or counsel for the district; 
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that John P. Jensen, counsel for the plaintiffs, had shortly 
after suit was filed informed Morris Balcom, superintend- 
ent of power and irrigation for the district in Buffalo 
County, thereof and sometime before answer day had given 
him a copy of the petition but Balcom had failed to advise 
either the general manager or counsel for the district 
thereof at any time prior to July 13, 1945; that neither 
counsel for the district nor its general manager had any 
knowledge of the pendency of the action or the entry of 
default judgment prior to July 11, 1945; that the plaintiffs 
had, prior to this action, brought separate suits for dam- 
ages against the district based on prior floodings but arising 
out of the same subject of action wherein the parties were 
represented by the same counsel as here; that although 
counsel for the plaintiffs had informed Balecom of the pend- 
ency of the suit he had never called or in any way in- 
formed counsel! for the district either before or at the time 
of taking the default judgment of the pendency of the suit 
or of his intention to take default judgment although he 
knew that the district had contested similar litigation by 
these same parties in prior suits and who acted as counsel 
for the district therein. 

In the prior actions above referred to the plaintiffs, after 
trial on the merits, recovered judgments against the 
district from which appeals were taken. In this court 
the cases were consolidated for the purpose of appeal and, 
on motion, the appeals were dismissed because of a failure 
to comply with the statutory requirements to lodge juris- 
diction here. See Barney v. Platte Valley Public Power 
and Irrigation District, 144 Neb. 230, 138 N. W. 2d 120. 
The pleadings in each of those two cases, including the 
plaintiffs’ petitions and the district’s answer, were of- 
fered in evidence and in connection therewith the district's 
counsel stated: “ * * * at this time in renewing my motion 
to set aside the default I ask the court that the District 
be allowed to file an answer in this case raising the issues 
in the nature of defense which are similar to the defense 
issues as raised in the two previous cases in which we have 
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offered the files.’ And as stated in connection with the 
offer of the answer itself, counsel for the district stated: “I 
desire to offer them, if I may, for the purpose of showing 
the issues that would be presented in this case at bar were 
we allowed to file answer and have the issues joined in this 
matter; * * *,” 

The question presented by this appeal is whether the 
trial court erred in overruling the district’s motion to set 
aside the default judgment. 

Since the rendition of the default judgment, the filing of 
the motion to set it aside, and the order overruling the 
motion were all had in the same term there is no question 
as to the court’s jurisdiction. As stated in Lyman v. Dunn, 
125 Neb. 770, 252 N. W. 197: “In civil cases, a court of 
general jurisdiction has inherent power to vacate or modify 
its own judgments at any time during the term at which 
they are rendered.” See, also, Bradley v. Slater, 58 Neb. 
554, 78 N. W. 1069; Sedlak v. Duda, 144 Neb. 567, 13 N. 
W. 2d 892; First Nat. Bank v. First Trust Co., 145 Neb. 147, 
15 N. W. 2d 386. 

"The district’s motion did not contain or have attached 
thereto its proposed answer and because thereof our at- 
tention is called to the rule stated in Bigler v. Baker, 40 
Neb. 325, 58 N. W. 1026, which is as follows: “It may be 
said also that good practice requires the motion to be ac- 
companied by the proposed answer in order that it may be 
determined whether there is a sufficient defense to the ac- 
tion.” See, also, Mulhollan v. Scoggin, 8 Neb. 202; Ak- 
Sar-Ben Exposition Co. v. Sorensen, 119 Neb. 358, 229 N. 
W. 13. As is evidenced by the rule, the purpose of requir- 
ing such proposed answer to accompany the motion is to 
enable the trial court, at the time of ruling thereon, to as- 
certain whether it presents a sufficient defense to the ac- 
tion. While the district did not present its proposed an- 
swer with the motion it did offer, at the time of hearing 
thereon, sufficient proof of its nature so as to enable the 
court to determine the sufficiency thereof and thereby sat- 
isfy the purpose of the rule. 
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It is the rule of this court, as stated in Lichtenberger v. 
Worm, 41 Neb. 856, 60 N. W. 98: “* * * where a default 
has been regularly entered it is largely within the discre- 
tion of the trial court to say whether the defendant shall 
be permitted to come in afterwards and make his defense, 
and unless an abuse of discretion be made to appear this 
court will not interfere.” 

However, in exercising this discretion the trial court 
should not overlook the following principles applying 
thereto: 

“It is certainly within the power of the court at any 
time during the term at which a judgment by default has 
been rendered to set the same aside, and allow an answer 
setting up a meritorious defense to be filed. But the ex- 
ercise of such power is a matter of discretion on the part of 
the court, to be governed by the facts of the case as set out 
in the showing. This discretion is a legal one, the abuse of 
which would be corrected by the appellate court.’”’ Sang v. 
Lee, 20 Neb. 667, 31 N. W. 85. 

“‘Kquity may relieve a party from a judgment taken 
against him through his excusable neglect.’ 34 C. J. 464, 
sec. 730.” Ak-Sar-Ben Exposition Co. v. Sorensen, supra. 

“It is the spirit and policy of the law to give every party 
an opportunity to prosecute or defend his case in court, and 
courts will never deny such right except for the fault or 
gross laches of such party or his authorized attorney.” 
Clutz v. Carter, 12 Neb. 118, 10 N. W. 541. 

“The courtesy that should prevail between opposing coun- 
sel to a cause ordinarily requires that counsel for one 
party should, before taking a default, give notice to coun- 
sel for the other side of his intention so to do.” Lacey v. 
Citizens Lumber & Supply Co., 124 Neb. 8138, 248 N. W. 
378. 

“Ordinarily, where a judgment has been entered by de- 
fault and a prompt application made at the same term to 
set it aside, with a tender of an answer disclosing a mer- 
itorious defense, the court should, on reasonable terms, 
sustain the motion and permit the cause to be heard upon 
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the merits. 15 R. C. L. 720, sec. 174; Citizens Nat. Bank v. 
Branden, 19 N. Dak. 489.” Lacey v. Citizens Lumber & 
Supply Co., supra. 

While we do not think the district, a public corporation, 
is without fault due to the conduct of the president of its 
board of directors and its superintendent of power and ir- 
rigation in failing to advise those who handled such mat- 
ters of their knowledge of the pendency of the suit, how- 
ever, we do not think, under all of the circumstances as 
herein set out, that their conduct is so inexcusable that it 
should have the effect of defeating the district’s right to 
have a trial of the issues, when joined, on the merits. 

However, the granting of such relief to the district 
should be controlled by the following rule as to costs, to 
wit: “But where the proposed answer states a defense, the 
court must permit it to be filed upon such terms as to costs 
as may be just.” Hale v. Bender, 138 Neb. 66, 12 N. W. 
920. Or as stated in Haggerty v. Walker, 21 Neb. 596, 33 
N. W. 244: “If any delay or expense was occasioned, the 
proper terms as to payment of cost should have been im- 
posed in the discretion of the court.’’ See, also, Lacey v. 
Citizens Lumber & Supply Co., supra. 

We find, therefore, that the district’s motion should have 
been sustained but in view of the record the district should 
be required to pay all costs, including those incurred by 
this appeal, as a condition upon which such relief is granted. 

Other questions are raised in the brief of the district but 
in view of our holding herein they will not be considered at 
this time because they are not properly here until the ac- 
tion has been tried and determined on its merits. 

REVERSED WITH DIRECTIONS. 
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IN RE APPLICATION OF PHILLIP T. CAMPBELL FOR A WRIT 
OF HABEAS CORPUS, ADELIA CAMPBELL, PETITIONER, V. 
LEONARD S. MURRAY ET AL., RESPONDENTS. 


23 N, W. 2d 698 
FILED JUNE 21, 1946. No. 32144, 


Extradition. A fugitive from justice who is in custody by virtue of 
a rendition warrant issued by the Governor in an extradition 
proceeding, and who has been denied release in a habeas corpus 
proceeding, may not be admitted to bail pending appeal. 

APPEAL from the district court for Douglas County: 
FRANK M. DINEEN, JUDGE. Motion for allowance of bail 
denied. . 

Francis M. Casey, for appellant. 

Kelso A. Morgan, Joseph D. Houston, and Theodore L. 
Kowalski, for appellees. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

SIMMONS, C. J. 

In this action petitioner, held for delivery under an in- 
terstate extradition warrant as a fugitive from justice, 
sought release under a writ of habeas corpus. After is- 
sues were made and hearing had, the writ was denied. He 
applied for bail pending appeal. It was denied. He ap- 
pealed here and concurrently filed application that he be 
allowed to post an appearance bond. His application is de- 
nied. 

In support of his application, petitioner relies upon the 
provision of our Constitution that “All persons shall be 
bailable by sufficient sureties, except for treason and mur- 
der, where the proof is evident or the presumption great.” 
Const., art. I, § 9. 

He further relies upon section 29-901, R. S. 1943, which 
provides: ‘“‘When any person charged with the commission 
of any bailable offense shall be confined in jail, whether 
committed by warrant under the hand and seal of any judge 
or magistrate, or by the sheriff or coroner, under any war- 
rant upon indictment found, it shall be lawful for any 
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Judge of the Supreme Court, judge of the district court 
within his district, or county judge within his county, or 
police judge within the city of his jurisdiction, to admit 
such person to bail by recognizing such person in such sum 
and with such securities as to such judge shall seem 
proper, conditioned for his appearance before the proper 
court, to answer the offense wherewith he may be charged. 
All recognizances in criminal cases shall be continuous 
from term to. term until final judgment of the court in such 
cases. When two or more indictments or informations are 
returned against the same person at the same term of court, 
the recognizance given may be made to include all of- 
fenses charged therein.” 

He further relies upon the provisions of section 29-710, 
R. 8. 1943, which give him the right to apply for a writ of 
habeas corpus before he is delivered to the executive au- 
thority demanding him, and on the provisions of section 
29-716, R. S. 1948, as follows: ‘Unless the offense with 
which the prisoner is charged is shown to be an offense 
punishable by death or life imprisonment under the laws 
of the state in which it was committed, the judge or magis- 
trate must admit the person arrested to bail by bond or 
undertaking with sufficient sureties and in such sum as he 
‘deems proper, conditioned for the appearance of the pris- 
oner before him at a time specified in such bond or under- 
taking, and for his surrender to be arrested upon the war- 
rant of the Governor of this state.” These last two pro- 
visions are part of the Uniform Criminal Extradition Act 
of this state. §§ 29-701 to 29-728, inclusive, R. S. 1943. 
-Petitioner concedes that there is no provision in the act for 
bail pending appeal from a denial of the writ, but argues 
that such was intended from the provisions of the act above 
quoted, and that to deny bail pending appeal would destroy 
or seriously hamper his right of appeal. . 

The right to interstate extradition is based upon and 
controlled by section 2, article IV, of the United States Con- 
stitution, providing: ‘“‘A Person charged in any State with 
Treason, Felony, or other Crime, who shall flee from Jus- 
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tice, and be found in another State, shall on Demand of the 
executive Authority of the State from which he fled, be de- 
livered up, to be removed to the State having Jurisdiction 
of the Crime.” 35 C. J. S., Extradition, § 2, p. 318; 22 Am. 
Jur., Extradition, § 8, p. 247. The mischief sought to be 
cured by this provision was that of preventing one state 
from becoming an asylum for those accused of crime in an- 
other state. The remedy provided was to break down state 
boundaries in this respect and to authorize one state to de- 
mand and placed the duty upon another state to surrender 
one so accused. The Congress made this provision opera- 
tive by the adoption of section 662, title 18, chapter 20, 
U.S. C. A. See 2 R. 8. 1943, appendix p. 13846. In aid of 
the provision this state adopted the Uniform Criminal Ex- 
tradition Act, supra. 

’ Contentions the same as those made by the petitioner 
have been considered and decided adversely in well rea- 
soned opinions by several courts in states that have con- 
stitutional and statutory provisions similar to those of ours 
upon which petitioner relies. See State v. Quigg, 91 Fla. 
197, 107 So. 409; Hames v. Sturdivant, 181 Ga. 472, 182 
S. E. 601; Waller v. Jordan, 58 Ariz. 169, 118 P. 2d 450; 
Ex Parte Anderson, 1383 Tex. Cr. 589, 113 S. W. 2d 551; In 
re Foye, 21 Wash. 250, 57 P. 825; State ex rel. Hildebrand 
v. Moeller, 182 Minn. 369, 284 N. W. 649; In re Palmer, 138 
Mich. 36, 100 N. W. 996; In re Amundson (N. D.) 19 N. 
W. 2d 918. 

These courts have reached the conclusion that a fugi- 
tive from justice who is in custody by virtue of a rendition 
warrant issued by the Governor in an extradition proceed- 
ing, and who has been denied release in a habeas corpus 
proceeding, may not be admitted to bail pending appeal. 
See, also, 35 C. J. S., Extradition, § 19, p. 347; 68 A. L. R. 
1502; 143 A. L. R. 1861. 

Petitioner relies largely upon the decision in Winnick 
v. Reilly, 100 Conn. 291, 123 A. 440. This case involved a 
denial of bail pending appeal in habeas corpus in an extra- 
dition proceeding. The court there treated the question as 
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a case of bail generally, rather than one of bail in extra- 
dition. The court there, as does petitioner here, further 
relied upon the following language in the decision in 
Wright v. Henkel, 190 U. S. 40, 47 L. Ed. 948, 23 S. Ct. 781: 
“We are unwilling to hold that the Circuit Courts possess 
no power in respect of admitting to bail other than as speci- 
fically vested by statute, or that, while bail should not or- 
dinarily be granted in cases of foreign extradition, those 
courts may not in any case, and whatever the special cir- 
cumstances, extend that relief.” It has been pointed out 
that the language relied upon is dictum. United States v.- 
Curran, 297 F. 946. Overlooked by the petitioner is the 
following language from the Wright opinion: “The de- 
manding government, when it has done all that the treaty 
and the law require it to do, is entitled to the delivery of the 
accused on the issue of the proper warrant, and the other 
government is under obligation to make the surrender; an 
obligation which it might be impossible to fulfill if release 
on bail were permitted. The enforcement of the bond, if 
forfeited, would hardly meet the international demand; and 
the regaining of the custody of the accused obviously would 
be surrounded with serious embarrassment.” See the dis- 
cussion of these quoted provisions in State v. Quigg, supra. 
We are in accord with the majority rule. 

We have not overlooked our decision in Hurlbert v. 
Fenton, 115 Neb. 818, 215 N. W. 104. That case did not in- 
volve an extradition proceeding. 

The application is denied. 

DENIED. 


JOHN SCHANK, APPELLEE, V. THE GLENN L. MARTIN- 
NEBRASKA COMPANY, APPELLANT. 
23 N. W. 2d 557 
FILED JUNE 21, 1946. No. 32070. 


1. Workmen’s Compensation. An injury arises out of the employ- 
ment when there is a causal connection between the conditions 
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under which the work is required to be performed and the re- 
sulting injury. 


2. An accident which is the result of a cause brought onto 
the employer’s premises by the injured employee for his own pur- 
poses is not caused by the employment and does not arise 
out of it. 

3. An Employer is liable under the compensation law for a 


disability resulting from injuries sustained by an employee 
while leaving the premises of the employer in the usual and 
customary way after the day’s work is ended. But, when the 
employee selects a method of transportation of his own and 
injury results, though on the premises of the employer, liability 
does not exist where the employee was not engaged in any 
mission for the employer and where the employer exercised no 
control oven the employee of the conveyance selected. 

APPEAL from the district court for Sarpy County: 
THOMAS E. DUNBAR, JUDGE. Reversed and dismissed. 

Gaines & Shoemaker, for appellant. 

Fitzgerald, Tesar & Welch, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESs- 
MORE, YEAGER, CHAPPELL, and WENKE, JJ. 

CARTER, J. 

This is a suit for benefits alleged to be due under the 
provisions of the Workmen’s Compensation Act. From an 
award in favor of the plaintiff the defendant appeals. 

On June 17, 1944, plaintiff was employed by the Glenn 
L. Martin-Nebraska Company as a painter at an hourly 
wage of $1.121%. On this date plaintiff rode his motorcycle 
to the plant of the defendant where he worked. On arrival 
he discovered that he was without his identification badge, 
which made it necessary for him to go to the personnel 
office in order to gain admission to the plant. After so doing, 
he parked his machine outside the gates of the plant at a 
place where defendant company exercised some control, 
instead of parking it in the place provided for him. In so 
parking his machine he had the express permission of the 
guard in charge of the gate and the adjacent area. After 
he had completed his day’s work he turned in his temporary 
identification badge, went out through the plant gate to his 
motorcycle, mounted it and started back through the plant 
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grounds which provided the shorter route to his home. 
While riding through the plant grounds on the road to an- 
other gate he collided with the automobile of another em- 
ployee and suffered the injuries which produced the dis- 
ability constituting the basis of this suit. 

The contentions of the parties necessary to a decision 
can be reduced to the single question of whether the plain- 
tiff suffered an accident arising out of and in the course of 
his employment. 

It is a general rule that if an employee is injured while 
going to or from his work to his home, the injury does not 
arise out of nor in the course of the employment. Siedlik v. 
Swift & Co., 122 Neb. 99, 239 N. W. 466; Richtarik v. Bors, 
142 Neb. 226, 5 N. W. 2d 199; Lincoln Traction Co. v. Rea- 
son, 143 Neb. 512, 10 N. W. 2d 344. In McDonald v. Rich- 
ardson County, 185 Neb. 150, 280 N. W. 456, this court rec- 
ognized an exception to this general rule. The exception as 
stated in that case is to the effect that an employee, leaving 
the premises of the employer in the usual and customary 
way after the work period has ended, is within the course 
of the employment within the meaning of the Workmen’s 
Compensation Act. This is on the theory that walking from 
the building where one is employed to the street is a neces- 
sary incident of the employment. Plaintiff claims to be 
within the exception in the present case. 

The reason upon which the exception is. grounded is that 
the hazards of entering or leaving the place of employment 
while on the property of the employer are hazards of the 
employment which must be assumed by the employer. The 
employer is obliged to provide safe ingress and egress to 
and from the place of employment for employees entering 
or leaving its property in the performance of the work of 
the employment. Negligence not being a defense, an em- 
ployer is liable for disability resulting from injuries sus- 
tained on the property of the employer when entering or 
leaving the place of work in the ordinary and customary 
way. But this is on the theory that the employer has con- 
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trol of the premises and the employee and that the risks 
of entering or leaving the place of work are incidental to 
the employment. 

We do not think that the exception ought to be ex- 
tended in its scope and that an award to the plaintiff in the 
present case would have that effect. 

“Tt (an injury) ‘arises out of’ the employment, when 
there is apparent to the rational mind, upon consideration of 
all the circumstances, a causal connection between the con- 
ditions under which the work is required to be performed 
and the resulting injury.” In re McNicol’s Case, 215 Mass. 
497, 102 N. E. 697. 

The plaintiff, in leaving the plant of the defendant 
company where he was performing the work of his employ- 
ment, was performing a service arising out of and in the 
course of his employment. The accident that subsequently 
occurred was in the course of the employment, but we are 
unwilling to say that anything which might happen on 
the employer’s premises is caused by or arises out of the 
employment. If any distinction is to be maintained between 
the terms “in the course of” and “arising out of,” we can- 
not say that this accident arose out of the employment. 

The plaintiff in this case chose to leave the defendant’s 
premises on a motorcycle. The motorcycle was not used in 
the employer’s business and the employer exercised no 
control over it. It was brought onto the defendant’s premi- 
ses by the plaintiff for purposes of his own. The accident 
between the motorcycle and the automobile was not caused 
by the employment nor did it arise out of it. No basis exists 
for holding that a disability resulting from such an acci- 
dent arose out of the employment. See Industrial Commis- 
sion v. Enyeart, 81 Colo. 521, 256 P. 314: 

We are committed to the view that a disability arising 
from injuries sustained on the employer’s premises must 
be incidental to the employment to be within the require- 
ment of the compensation law that it “arise out of’’ and 
“in the course of’ the employment. The use of the em- 
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ployer’s premises in the usual and ordinary manner in 
entering or leaving the place of employment is incidental 
to the employment. But it has been held that an employee 
on the way home after work, who was shot and killed by 
a robber on the defendant’s premises, did not sustain in- 
jury arising out of and in the course of the employment. 
Langenheim v. Industrial Commission, 25 Ohio App. 1, 
158 N. E. 605. Nor where the employee was driving home 
with another employee in the latter’s car and, while on the 
defendant’s premises, was injured by reason of a defect in 
the car. Industrial Commission v. Enyeart, supra. Nor 
where the employee sustained an injury while starting his 
‘car on the employer’s premises, preparatory to going to 
lunch. In the latter case the Idaho court said: “(Mere pres- 
ence of employee on employer’s premises at time of injury 
‘is insufficient as basis of liability under Workmen’s Com- 
pensation Act.” Also, “ ‘Nor are we prepared to hold that 
every accident which might occur on a private roadway of 
the employer, while the workman may be going to and from 
his work would be compensable.’” Neale v. Weaver, 60 
‘Idaho 41, 88 P, 2d 522. _— 
In the instant case the plaintiff, when he mounted his 
‘motorcycle, a means of transportation of his own choosing 
‘and over which the defendant had no control, became one 
of the general public. He could choose the route he desired 
to travel, and in the present case he exercised such a choice. 
Certainly, in the case at bar the plaintiff was traveling upon 
defendant’s roadway for his own convenience. His day’s 
work was done, he chose his own method of transportation, 
and he elected to travel through the grounds of the em- 
ployer because it was the shorter way home. He was upon 
no mission of the employer nor upon the property of the 
defendant because of anything arising out of the employ- 
ment. We think that it would be extending the exception to 
the general rule too far to say that the plaintiff was doing 
anything incidental to his employment when he mounted 
his motorcycle and drove it through the grounds of the de- 
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fendant in seeking the closer way home. The fact that a. 
place to park was provided by the defendant company is 
not a controlling circumstance. We hold that the record 
will not sustain a finding that the disability arose out of or 
in the course of the employment. 

REVERSED. 


GEORGE MOORE, APPELLANT, V. STATE OF NEBRASKA,’ 
APPELLEE, 
23 N. W. 2d 552 
FILED JUNE 21, 1946. No. 32014. 

1: Witnesses. It is always permissible for a party to ask his own 
witness whether he had made prior statements inconsistent 
with his testimony and such an inquiry is not objectionable al- 
though the incidental effect of it is to impeach him. 

2. —. Such an examination is proper for the purpose of showing 
that the testimony of the witness operated as a surprise or to 
test his recollection, refresh his memory, induce him to change 
his testimony, draw out an explanation of his apparent incon- 
sistency, show the circumstances which induced the party to 
call him, and that such party had been placed at a disadvantage 
by unexpected evidence. 

8. Oriminal Law. In a prosecution under section 28-410, R. S. 1943, 
where the evidence adduced is not conclusive that defendant 
shot with intent to wound, it is prejudical error for the trial 
court to fail to instruct the jury with reference to the lesser 
offense of assault or assault and battery if defendant properly 
requested such an instruction. 

4, Trial. The trial judge during the course of a trial should refrain 
from remarks that are calculated in any way to influence the 
minds of the jury. 

5. —~. Comments made by the trial court in the presence of the 
jury reflecting opprobrium upon the professional honor and in- 
tegrity of counsel or the substance of his client’s case ordinarily 
constitute prejudical error requiring a mistrial or reversal even 
when the trial court subsequently instructs the jury to disregard 
them. 

Error to the district court for Douglas County: HENRY 

J. BEAL, JUDGE. Reversed and remanded. 

Alfred A. Fiedler and Eugene D. O’Sullivan, for plaintiff 


in error. 
Walter R. Johnson, Attorney General, and C. S. Beck, 
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for defendant in error. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

CHAPPELL, J. 

This is a criminal case. Plaintiff in error, George 
Moore, hereinafter called defendant, entered a plea of not 
guilty to an information substantially charging, as pro- 
vided in section 28-410, R. S. 1943, that he shot a pistol 
with intent to wound one Levi Rose. Upon trial to a jury 
defendant was found guilty. His motion for new trial was 
overruled and he prosecuted error to this court. 

The assignments of error are: (1) That the verdict is 
contrary to law and not sustained by the evidence; (2) 
that the trial court erred in the admission of evidence; (3) 
erred in the giving of certain instructions and refusal to 
give a requested instruction; and (4) that the assistant 
county attorneys and the trial court were guilty of miscon- 
duct prejudicial to defendant. We find that some of these 
assignments of error have merit and require reversal. 

Section 28-410, R. S. 1948, provides: “‘Whoever shall 
maliciously shoot, stab, cut or shoot at, any other person 
with intent to kill, wound or maim such person, shall be 
imprisoned, * * * as therein provided. 

In the light thereof we have examined the record to 
ascertain whether the evidence was sufficient to sustain the 
verdict. The record discloses without dispute that defend- 
ant with others, including complainant, attended a party 
given by one Nate Burnett at his home in Omaha, where 
late in the evening the host and several of his guests en- 
gaged in a game of craps. The complainant, hereinafter 
called Rose, concededly was in the game and during the 
evening was more or less under the influence of intoxicating 
liquor. There is evidence adduced by the state that he rolled 
the dice and lost. Defendant then declined the play after 
which the host wagered a substantial sum which Rose at- 
tempted to cover with a lesser amount and demanded of 
defendant who had the dice: “Put the dice down.” Rose 
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and defendant then argued with each other over the dice 
and the play. Mumbling that he was leaving but would be 
back, Rose left the game and went into another room. He 
later returned and said in substance that he came back to 
let people know he was not scared of defendant or any- 
body. As a witness for the state he admitted that he was 
“hotheaded at any time” and did not “like to be bothered” 
but there is no evidence in the record that he had a weapon 
upon his person. 

After his return Rose mumbled something to the 
effect that ““The best thing you people can do is to kill me.” 
The defendant then said: “What is the matter with you; 
do you want me to kill you or something?’ Rose replied: 
“That is the best thing you can do, is kill me. * * * I aint 
scared of nobody.” There is evidence that defendant pulled 
a gun, Rose grabbed for it, and they both went down fight- 
ing. One George Carr, later deceased, voluntarily entered 
the affray. While they struggled the gun was fired when, 
as Rose says, he knocked it up in the air. The bullet struck 
Rose on the right hand between the thumb and forefinger 
inflicting superficial injury. George Carr once had the gun 
but he dropped it and defendant picked it up. Rose him- 
self once had the gun during the struggle but it escaped his 
possession. 

Wrestling and fighting they moved out of the room 
into another and back again during which period others 
called “Don’t shoot that man” but a gun was discharged 
a second time, striking Rose in the shoulder. There is evi- 
dence that defendant had a gun at a time when Rose had 
him down on the floor and the second shot was fired but 
the evidence is not clear whether there were one or two 
guns involved or just who shot Rose the second time. Rose 
testified that defendant shot him in the hand but that he 
couldn’t say who shot him the second time. 

Defendant himself did not testify and his witnesses 
in the confusion were unable to see or know who had a gun 
or did the shooting. They say that Rose belligerently re- 


VOL. 147] JANUARY TERM, 1946 393 


Moore v. State 


turned to the room, pushed others aside, and lunged at de- 
fendant whereupon they both went down behind the table 
fighting. A shot was heard and the light over the table 
went out while other guests were attempting to escape 
from the room. 

In such a situation we find that there was sufticient 
competent evidence to sustain the verdict and that it or- 
dinarily would be sustained in the absence of other error 
hereinafter discussed. 

Defendant next contends that the trial court erred in 
permitting the assistant county attorneys, over defendant’s 
objections, to impeach their own witness, Nate Burnett, 
by having the court reporter read to the jury the evidence 
given by Burnett upon the preliminary hearing, without 
first having laid a sufficient or proper foundation therefor, 
by specifically calling to Burnett’s attention, by proper 
questioning, the specific claimed variances or disagreements 
in his testimony as given at the preliminary hearing and 
later upon the district court trial. 

The answer to that contention is that there does not 
appear in the record that any such evidence was ever read 
to the jury by the court reporter at the trial. The facts are 
that while Burnett was on the stand as a witness for the 
State some of his answers surprised the state, as apparently 
in conflict with or evasive of a part of his testimony given 
as a witness at the preliminary hearing. Thereupon he was 
asked by the state whether he was called as a witness and 
testified at the preliminary hearing. Having answered in 
the affirmative, he was asked whether as a witness at that 
time he had been asked certain questions and had given 
certain answers thereto, to all of which the witness gave 
an affirmative answer. The witness was then twice asked 
whether he wanted to change his testimony but he remained 
silent and did not answer. 


The applicable rule is that it is always permissible 
for a party to ask his own witness whether he had made 
prior statements inconsistent with his testimony and such 
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an inquiry is not objectionable, although the incidental 
effect of it is to impeach the witness. Such an examination 
is a proper one for the purpose of showing that the testi- 
mony of the witness operated as a surprise, or to test his 
recollection, refresh his memory, induce him to change his 
testimony, draw: out an explanation of his apparent incon- 
sistency, or to show the circumstances which induced the 
party to call him, and that such party had been placed at a 
disadvantage by unexpected evidence. 70 C. J., Witnesses, 
§ 1225, p. 1025. Penhansky v. Drake Realty Construction 
Co., 109 Neb. 120, 190 Ni W. 265. By proper interroga- 
tories and answers given, counsel for the state demon- 
strated that the witness was changing his testimony in ma- 
terial respects from that given as a witness at the prelim- 
inary hearing, which of itself proves surprise without 
further foundation. Cornell v. State, 189 Neb. 878, 299 
N. W. 231. We find that defendant’s assignment of error 
is without merit. 

Defendant argues that instruction Nos. 8, 9, 10, 15, 
and 16 given by the trial court were erroneous. We find 
that none of such instructions were prejudically erroneous 
and see no necessity of discussing them at length in this 
opinion. However, since the cause will be reversed and re- 
manded for a new trial, we call attention to instruction 
No. 8 not because it erroneously stated the theory of self- 
defense but because it is argued that the first paragraph 
of the instruction assumed as a matter of fact that de- 
fendant was claiming to have shot in self-defense when 
the testimony of his. witnesses would not justify that con- 
clusion. We find that the first paragraph of the instruction 
would ordinarily be amenable to that criticism but that 
when considered in the light of defendant's requested in- 
structions it was not prejudically erroneous. 

Defendant in his proffered instruction No. 6 requested 
the court to instruct the jury as follows: “You are hereby 
instructed that upon the crime charged herein of shooting 
with intent to wound you may find the defendant guilty of 
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the lesser crime of assault or of assault and battery which 
crimes are defined as follows: ‘Whoever assaults, or threat- 
ens another in a menacing manner, or strikes or wounds 
another shall be guilty of assault and battery.’”’ The ten- 
dered instruction was refused by the trial court and no in- 
struction was given the jury upon that issue. Error is pre- 
dicated thereon by defendant. 

Section 29-2025, R. S. 1943, provides in part: “Upon an 
indictment for an offense consisting of different degrees 
the jury may find the defendant not guilty of the degree 
charged, and guilty of any degree inferior thereto; * * * .” 
That the charge of shooting with intent to wound neces- 
sarily may include the lesser offense of assault or assault 
and battery is conceded. 

In McIntyre v. State, 116 Neb..600, 218 N. W. 401, it was 
held: “In a prosecution * * * for cutting with intent to 
wound, error cannot be predicated upon the failure of 
the trial court to define the offenses of assault and assault 
and battery, in the absence of a request so to instruct.” The 
opinion in Dolan v. State, 44 Neb. 643, 62 N. W. 1090, was 
also disapproved therein insofar as it was in conflict with 
the above holding. 

In Mantell v. State, 141 Neb. 15 N. W. 2d 586, it was held: 
‘Where the evidence is conclusive that the defendant shot 
with intent to wound, it is not error for the court to fail 
to instruct the jury with reference to the offense of simple 
assault, or assault and battery.” As a matter of course it 
follows that it is not mandatory in such a situation that the 
instruction be given even though properly requested by the 
defendant. : 

However, the evidence in the record before us dis- 
closes that it is not conclusive that defendant shot with 
intent to wound, as charged in the information. Therefore, 
a different rule applies if such an instruction were prop- 
erly requested by him. 

The state contends that defendant’s requested instruc- 
tion incorrectly stated the law, therefore, the case should 
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be disposed of as if no request had been made, bringing the 
case within the rule stated in McIntyre v. State, supra. 
Koch v. State, 180 Neb. 119, 264 N. W. 172, wherein it 
was held that the “Trial court may properly refuse an in- 
struction which contains both correct and incorrect state- 
ments of law,” and Stevens v. State, 84 Neb. 759, 122 N. W. 
58, wherein it was held: “It is not error to refuse an in- 
struction which is not a correct statement of the law ap- 
plicable to the theory of the defense,” are cited in support 
of the state’s contention. We have examined these cases 
and conclude that they correctly state the law because the 
instructions requested therein were clearly erroneous. 

In that connection, however, we have a different situa- 
tion in the case at bar. True, the instruction requested by 
defendant is not perfect. It is apparent that it could have 
been phrased in a more clarifying manner, as argued by the 
state, but we find that it was couched substantially in the 
language of the statute, and did not, in fact, incorrectly 
state the law. 

We conclude that under the circumstances the trial 
court should have submitted the issue of assault or assault 
and battery to the jury, either as requested by the de- 
fendant or in some other appropriate manner, and that it 
was prejudicially erroneous to refuse to do so. 

We turn then to the alleged misconduct of the assistant 
county attorneys in argument to the jury and their al- 
leged hostile conduct toward their own witnesses. We have 
searched the record and with one exception find no state- 
ment in their argument to the jury which was not entirely 
justified by or reasonably inferable from all the evidence. 
With reference to the exception we find that the assistant 
county attorney in his argument said that Rose in his evi- 
dence testified that a certain statement, correctly quoted, 
was made by defendant, when, in fact, it was the witness, 
Burnett, who so testified. Such an inadvertent statement 
certainly could not be prejudicial to defendant. Further, 
we find nothing in the attitude of the assistant county at- 
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torneys toward the state’s witnesses which could possibly 
be prejudicial to defendant. 

On the other hand, we find that the alleged misconduct 
of the trial court in remarks made to counsel for defendant 
and to the witness, Levi Rose, were out of harmony with 
the spirit of justice which should prevail in. courts and 
gave the defendant’s trial an atmosphere prejudicial to him. 

During the direct examination of Rose by the state, de- 
fendant’s counsel said: “Just a minute, may I ask a ques- 
tion before making an objection here? Did you just say, 
Mr. Rose—” (Interrupted) Thereupon, in the presence of 
the jury, and in the absence of any contumacious or im- 
proper conduct on the part of counsel for the defendant, 
the trial court said: “Wait a minute. We will try this law- 
suit the way it should be tried and there will be no more 
of that shyster stuff. Answer that question.” (Italics sup- 
plied.) 

At another time shortly thereafter, before the witness. 
Rose had completed an answer favorable to defendant but 
unfavorable to the state, the trial court on its own initiative 
interrupted the witness and said: “Wait a minute, that 
will all go out and the jury will ignore it. Read the question 
and answer the question and quit commenting. Answer 
the question and tell the truth because you are not inter- 
ested in this prosecution. This is the State of Nebraska, 
and you remember what J tell you or I will send you to 
jail. Answer the question again.” 

On motion to strike such remarks, and after a motion 
for mistrial because thereof had been made and overruled 
at the conclusion of the state’s case, the trial court said to 
the jury: “Ladies and gentlemen of the jury, you are in- 
structed that you are not to consider any of the remarks 
of the Court made either to the counsel or the witness Levi 
Rose as against the defendant; in arriving at your verdict 
in this case you are to ignore those remarks.” 

The state argues that objections to the remarks and mo- 
tion for mistrial were not timely made by defendant im- 
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mediately following the making thereof but were delayed 
until the state rested its case, whereupon the statement 
made by the court remedied the situation. We cannot agree 
with that contention. The record discloses that the re 
marks appear in the record at the time they were made and 
defendant appropriately objected and moved for a mistrial 
because thereof shortly thereafter, when the state rested, 
but before submission. of the case to the jury. He did not 
take the chances of a favorable verdict and then attempt 
to raise the question after conviction, thereby causing any 
waiver or loss of his rights. We, therefore, find that the 
contentions of defendant that the remarks made by the 
court were prejudicial to him have been properly preserved 
in the record. To hold otherwise would promote injustice 
by interposing a technicality without reason or substance, 
a responsibility which modern courts should refuse to 
assume. 

In 26 R. C. L., Trial, § 27, p. 1026, it is said: “The 
judge should, during the course of the trial, refrain from 
remarks that are calculated in any way to influence the 
minds of the jury. This includes remarks to counsel touch- 
ing the management of the case and reflecting on their 
conduct, as well as those touching the character of the wit- 
nesses and the value of their testimony ; and if the remarks 
so made are material and improper, they may be prejudi- 
cial. Accordingly, if properly excepted to and brought into 
the record, they may work a reversal of the case on 
that ground. * * * The fact that prejudicial remarks as 
to the evidence were addressed to counsel, in the presence 
of the jury, and not to the jury does not destroy their pre- 
judicial character.” 

In 23 C. J. S., Criminal Law, §993, p. 349, appears the 
following statement: “As a general rule, * * * it is the 
duty of the court to abstain carefully from any expression 
of cpinion or comment on the facts or evidence, not only in 
its charge to the jury, * * * but also on the examination 
of witnesses and otherwise during the course of the trial. 
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The trial judge should not deny the existence of any fact 
bearing on the innocence of accused, or make any remark or 
inquiry in the presence of the jury concerning matters of 
fact at issue which indicates his opinion as to such facts; 
ok ok 

Both of the above expositions of the law were un- 
equivocally approved by this court in Hansen v. State, 141 
Neb. 278, 3 N. W. 2d 441. 

In Kraus v. State, 102 Neb. 690, 169 N. W. 3, it was 
said: “It is well known to those who are familiar with 
jury trials that jurors are usually alert to discover the 
attitude of the court respecting the merits of the case, and 
particularly in criminal actions. For this reason, among 
others, the court should avoid even the appearance of 
partiality as between the parties.” 

We find without further discussion that the re- 
marks made to the witness Rose were prejudicially er- 
roneous. We find also that the remarks made to the defend- 
ant’s counsel were prejudicially erroneous and ‘duty impels 
us to discuss them briefly. “Shyster” is defined by Web- 
ster’s New Internationa]. Dictionary, Second Edition, Un- 
abridged, as ‘“‘A pettifogger; one who carries on any busi- 
ness, esp. legal business, in a mean and dishonest way ; 
one without professional honor.’’ See, also, Gribble v. Pio- 
neer Press Co., 34 Minn. 342, 25 N. W. 710. It is an epithet 
_ so understood by people generally. To couple the word “shy- 
ster” with the word “stuff,’’ as in the case at bar, could 
only mean to the jurors that counsel for defendant was 
such a lawyer and was so acting in the particular case 
which thereby reflected an indefensible opprobrium not only 
upon defendant’s lawyer but the substance of his defense. 

The comments made by the trial court to defendant’s 
counsel were clearly so inflammatory and prejudicial to the 
rights of the accused as to require a mistrial. We are un-. 
able to conceive how the jury could thereafter have been- 
oblivious to the implication that defendant was represented’ 
by a shyster lawyer, without professional honor, who was. 
making a dishonest defense. The deficient effort of the trial 
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court to overcome them by instructing the jury to ignore 
the remarks and not consider them against the defendant 
did not cure the error. We necessarily conclude that de- 
fendant did not have a fair and impartial trial. 
For the reasons heretofore stated, the case is reversed 
and remanded for a new trial. 
REVERSED AND REMANDED. 


IN RE APPLICATION OF ELMER A. Moritz. ELMER A. MORITZ 
APPELLANT, V. THE NEBRASKA STATE RAILWAY COM- 
MISSION ET AL., APPELLEES. 


23 N. W. 2d 545 
FILED JUNE 21, 1946. No. 32056. 


1. Appeal and Error: Section 75-407, R. S. 1943, is a special statutory 
provision with regard to the preparation of true bills of excep- 
tions for use in appeals from the Nebraska State Railway Com- 
mission directly to the Supreme Court. It is part of an act com- 
plete within itself and in such cases supersedes and governs the 
general provisions of section 25-1140, R. S. 1943. 

2. Carriers: The Nebraska State Railway Commission has original 
jurisdiction and the sole power to grant, amend, deny, revoke, 
or transfer common carrier certificates of convenience and neces- 
sity and such proceedings are administrative and legislative in 
character. 

. Courts should review or interfere with administrative and 
legislative action of the railway commission only so far as it is 
necessary to keep it within its jurisdiction and protect legal and 
constitutional rights. 

4, Appeal and Error: On an appeal to the Supreme Court from an 
order of the Nebraska State Railway Commission, administra- 
tive or legislative in character, the only questions to be deter- 
mined are whether the commission acted within the scope of 
its authority and whether the order complained of is reasonable 
and not arbitrarily made. 

APPEAL from Nebraska State Railway Commission. Af- 
firmed. 


Hartigan & Skultety and R. E. Powell, for appellant. 
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Hubka & Hubka, Walter R. Johnson, Attorney General, 
Erwin A. Jones, C. J. Putt, W. E. Treadway, and Henry 
Schulteis, Jr., for appellees. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL, and WENKE, JJ. 

CHAPPELL, J. 

Elmer A. Moritz, doing business as Fairbury-Lincoln 
Stage Line, hereinafter called applicant, made application 
to the Nebraska State Railway Commission on October 17, 
1944, for a certificate of convenience and necessity author- 
izing an extension, thereby permitting him to operate in- 
trastate single-line bus service between Lincoln and Fair- 
bury upon the paved highway, via Beatrice. George Cowsky, 
doing business as Superior-Beatrice Bus Line, and Santa 
Fe Trail Transportation Company protested. They will 
hereinafter be called Cowsky and Santa Fe respectively. 
After a hearing on the merits the commission denied the 
application. Motion for rehearing was overruled and appli- 
cant appealed to this court, setting forth some 26 separate 
assignments of error. However, an examination discloses 
that all of them may be summarized in the contention that 
the denial was contrary to law and not supported by the evi- 
dence, therefore unreasonable and arbitrary. We find that 
the assignments cannot be sustained. 

Counsel for two appellees having first raised the 
question by motion, which was overruled by this court, 
again renew the motion and argue in the briefs that the 
bill of exceptions should be quashed and applicant’s appeal 
dismissed for the reason that the bill of exceptions was not 
timely settled and filed in this court. We will first dispose 
of that question. 

The facts in that regard are that the application was 
heard on the merits by an examiner November 28 and 29, 
1944, His report recommending denial was filed January 15, 
1945. The applicant filed exceptions thereto February 7, 
1945, upon which oral argument was had April 4, 1945, 
and leave given parties to file briefs. The evidence taken 
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at the hearing on the merits was reduced to writing, duly 
certified by the commission’s official] stenographer as true 
and correct, and filed with the commission on March 2, 1945. 
The final order of the commission denying the application 
was entered June 5, 1945. Motion for rehearing timely 
filed was overruled by order of the commission on July 28, 
1945, a copy of which was not forwarded to applicant until 
September 1, 1945. Notice of appeal and praecipe for a bill 
of exceptions and transcript were filed by the applicant on 
October 20, 1945. On the same day the statutory docket 
fee was deposited by him with the commission and a cost 
bond was furnished, which the commission approved on 
October 24, 1945. A properly certified transcript was also 
filed in this court on October 27, 1945. Thereafter, the bill 
of exceptions was certified as true and correct by the chair- 
man of the commission, under the seal of the commission, 
and counsel for all the parties voluntarily filed a stipulation 
with the commission agreeing that it was true and correct 
with certain agreed exceptions on March 4, 1946, the date 
upon which it was filed in this court. Thereafter by stipula- 
tions of counsel brief day of appellees was extended to 
April 20, 1946, and the cause was argued and submitted to 
this court on the merits May 7, 1946. 

In the light thereof we find that the answer to the ques- 
tion appears in the statutes and this court’s rules of pro- 
cedure. Section 75-405, R. S. 1943, provides: “If any * * * 
common carrier, or any other person or persons affected 
thereby, shall be dissatisfied with the decision of the State 
Railway Commission affirming, revising, annulling or modi- 
fying any * * * rule, charge, order, act or regulation made 
or adopted by them upon which there has been a hearing 
before the commission, except as otherwise expressly pro- 
vided for herein, such dissatisfied * * * common carrier, 
person or persons affected may institute proceedings in the 
Supreme Court of Nebraska to reverse, vacate or modify 
the order complained of; Provided, however, the time for 
appeal from the orders and rulings of the commission to the 
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Supreme Court shall be limited to three months.” 

Section 75-406, R. S. 1943, provides: “The procedure to 
obtain such reversal, modification or vacation * * * shall 
be governed by the same provisions now in force with 
reference to appeals and error proceedings from the district 
courts to the Supreme Court of Nebraska; Provided, no 
motion for a new trial shall be required to be filed, but in- 
stead a motion for rehearing’ shall be filed within ten days 
after the mailing of a copy of any order to the persons 
affected, and the time for appeal shall run from the date 
of the ruling of the commission on the motion for rehear- 
ing.” 

Section 75-407, R. S. 1943, provides: “The evidence pre- 
sented before the State Railway Commission, as reported 
by its official stenographer and reduced to writing, shall be 
duly certified to by the stenographer and the chairman of 
the commission as the true bill of exceptions, which, to- 
gether with the pleadings and filings duly certified in the 
case under the seal of the commission, shall constitute the 
complete record and the evidence upon which the case shall 
be presented to the appellate court.” 

Rule 1c of this court provides: “In an appeal from an 
order of the State Railway Commission or other tribunals 
from which an appeal can be taken direct to this court the 
procedure shall be similar to that provided for in appeals 
from the district court.” 

Rule 7c of this court provides: “The bill of exceptions 
must be filed in the district court and certified by the clerk 
of such court, and when so filed and certified, may be filed 
in this court at any time prior to the submission of the 
case.” 

It is new elementary that upon the filing of a notice of 
appeal and deposit of the docket fee with the clerk of the 
district court within three months after overruling of mo- 
tion for new trial, as provided in section 25-1912, R. S. 1943, 
the jurisdiction of the Supreme Court over the cause is then 
complete and no other step is deemed jurisdictional. Madi- 


404 NEBRASKA REPORTS [VOL. 147 


Moritz v. State Railway Commission 


son County v. Crippen, 143 Neb. 474, 10 N. W. 2d 260; Gliss- 
mann v. Bauermeister, 141 Neb. 288, 3 N. W. 2d 555. It fol- 
lows, as a matter of course, that the filing of a notice of 
appeal and deposit of a docket fee with the railway com- 
mission within three months from the overruling of a mo- 
tion for rehearing accomplishes the same result. 

An examination of the statutes involved discloses that 
section 75-407, R. S. 1943, is clearly a special statutory 
provision with regard to a particular subject, which is part 
of an act complete within itself, thereby superseding and 
governing the general provisions of section 25-1140, R. S. 
1943, previously enacted, which relates to and controls the 
settling of bills of exceptions in cases appealed from other 
boards or tribunals to the district court or from the district 
court to the Supreme Court. The situation in the case at bar 
is, therefore, clearly distinguishable from Field v. Ne- 
braska Telephone Co., 74 Neb. 419, 104 N. W. 932. 

Section 75-407, R. S. 1948, specifically provides only that 
the evidence as reported by the commission’s official steno- 
grapher and reduced to writing shall be certified to by the 
official stenographer and the chairman of the commission, 
under the official seal thereof, as the true bill of exceptions 
which shall constitute the evidence upon which the case 
shall be presented to this court. There is no provision there- 
in requiring that it be done within any limited period. In 
this case the evidence certified by the official stenographer 
was filed with the commission and has been available to all 
the parties since March 2, 1945, a date three months prior 
even to the final order of denial entered by the commission. 
Further, the bill of exceptions was properly certified to be 
true and correct by the chairman of the commission, as re- 
quired by statute, was voluntarily settled by stipulation 
of counsel as true and correct, and was filed in this court 
prior to submission of the case in conformity to the rules 
of this court. Under such circumstances we conclude that 
appellees’ motion to quash the bill of exceptions and dis- 
miss applicant’s appeal was properly overruled and that the 
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appeal should be decided on its merits. 

We turn then to the applicant’s assignments of error 
and examine the record and the law to determine whether 
they have merit. In the brief counsel for applicant cites 
and ably discusses many cases from other jurisdictions 
which in our view do not require separate discussion for 
the reason that they are distinguishable on the facts or the 
law and to do so would extend this opinion beyond propriety 
or necessity. 

It is elementary that the grant or refusal of a certificate 
of convenience and necessity in such cases is within the 
constitutional and legislative authority of -the Nebraska 
State Railway Commission. In Effenberger v. Marconnit, 
185 Neb. 558, 288 N. W. 228, it was said: “We necessarily 
conclude that a certificate of convenience and necessity | 
is in the nature of a permit or license and that it is not 
property in any legal or constitutional sense. It is a mere 
license that can be amended or revoked by the power 
authorized to issue it. Such being the case, it is personal in 
its character, is not transferable, and does not pass by suc- 
cession. It is purely a regulatory measure that can vest 
no property right in the holder. This being true, the rail- 
way commission has the sole power to grant, amend, deny, 
revoke or transfer a certificate of convenience and neces- 
sity.” 

Section 75-222, R. S. 1948, specifically provides. “It 1s 
hereby declared to be the policy of the Legislature to (1) 
regulate transportation by motor carriers in intrastate com- 
merce upon the public highways of Nebraska in such man- 
ner as to recognize and preserve the inherent advantages of, 
and foster sound economic conditions in, such transporta- 
tion and among such carriers, in the public interest; (2) 
promote adequate, economical and efficient service by motor 
carriers, and reasonable charges therefor, without unjust 
discrimination, undue preferences or advantages, and un- 
fair or destructive competitive practices; (3) improve the 
relations between, and coordinate transportation by, and 
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regulation of, motor carriers and other carriers; (4) de- 
velop and preserve a highway transportation system prop- 
erly adapted to the needs of the commerce of Nebraska; 
* * *7” Under the circumstances in this case we are unable 
to see how the order herein violated any of these provisions. 
We conclude it conformed to them. 

It was held by this court in Furstenberg v. Omaha & 
Council Bluffs Street Railway Co., 182 Neb. 562, 272 N. W. 
_756: “Courts should review or interfere with administra- 
tive and legislative action of the railway commission only 
so far as is necessary to keep it within its Junedicuon and 
protect legal and constitutional rights. 

“On an appeal to the Supreme Court from an order of the 
railway commission administrative or legislative in nature, 
the only questions to be determined are whether the rail- 
way commission acted within the scope of its authority and 
if the order complained of is reasonable and not arbitrarily 
made.” See, ‘also, Thomson v. Nebraska State Railway 
Commission, 142 Neb. 477, 6 N. W. 2d 607; Publix Cars, 
Inc., v. Yellow Cab & Baggage Co., 130 Neb. 401, 265 N. W. 
234, 

It will be observed then that if the order of denial in the 
present case was supported by competent evidence it was 
not arbitrary or unreasonable and should be affirmed. 

In that connection it will be well to first briefly recite 
the history of the operations over the highways involved. 
In November 1935, Cardinal Stage Lines Company applied 
for authority to operate a bus line over U. S. Highway No. 
77 between Lincoln through Beatrice, to the Nebraska- 
Kansas state line. Permission was subsequently granted 
and such operations continued until 1987 when Santa Fe 
officially became the successor thereto and has continued 
such operations to the present time. It protests the present 
application on the ground that it now furnishes adequate 
service between Beatrice and Lincoln and is ready, willing, 
and able to furnish additional service if necessary. 

In 1935, C. T. Wilson, doing business as Blue Valley 
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Coach applied for authority to operate a bus line between 
Superior and Beatrice via Fairbury, which was approved in 
March 1937. Wilson was a star mail route carrier operating 
over part of the bus line. In July 1938, appellee Cowsky 
succeeded Wilson as star mail route carrier and in Octo- 
ber 1938, applied for authority to operate such bus service 
between Superior and Beatrice. Moritz, the present appli- 
cant, protested but authority was granted to Cowsky in 
December 1938, to operate bus service between Superior 
and Beatrice via Fairbury, serving intermediate towns. 
He has continued such operations since that time. In Sep- 
tember 1943, Cowsky applied for authority to operate from 
Superior to Lincoln via Fairbury and Beatrice with closed 
doors between Beatrice and Lincoln. Moritz and Santa Fe 
both protested. The latter, however, requested permission 
to change its schedules and make direct interline transfer 
connections with Cowsky’s western schedules which was 
granted and Cowsky’s application was denied. That service 
has continued to the present time. 

In September 1937, Moritz applied for authority to op- 
erate between Fairbury and Lincoln via Beatrice which was 
protested by Santa Fe’s predecessor. In October 1937, 
Moritz amended his application requesting authority to op- 
erate between Lincoln and Deshler via Crete, Wilber, and 
‘Fairbury rather than via Beatrice which was granted. 
Thereupon the Chicago, B. & Q. R. R. Co. objected to the 
order but did not appear at a proposed second hearing 
whereat the authority was granted and that service has 
continued to the present time. 

It appears that the present application of Moritz to op- 
erate between Lincoln and Fairbury via Beatrice over the 
paved highway is a request for extension of his operations. 
He does not contemplate or propose to abandon all of his 
operations between Lincoln and Deshler via Crete, Wilber, 
and Fairbury over which he testifies he is now suffering 
a loss. He intends, if authority is granted, to operate both 
routes, one round trip each way. That is, he intends to op- 


408 NEBRASKA REPORTS [VoL. 147 


Moritz v. State Railway Commission 


erate one bus on each route instead of two buses on his 
present route. 

We will first dispose of his contention that he has a 
priority with respect to the Fairbury-Lincoln bus business. 
The facts heretofore recited answer that question. We may 
assume for the purposes of this opinion that he has a 
priority over the route between Lincoln and Fairbury via 
Crete and Wilber, which he is presently operating. How- 
ever, the facts are likewise as conclusive that Cowsky and 
Santa Fe have a priority over their present route between 
Lincoln and Fairbury via Beatrice by virtue of interline 
connections which applicant now seeks to duplicate except 
that his proposed time schedules will be different and his 
service will be single-line without the necessity to transfer 
from one bus to another at Beatrice. 

Applicant contends that public convenience and necessity 

-require single-line bus service over the shortest and only 
completely paved road between Lincoln and Fairbury. That 
route is concededly paved and four miles shorter than his 
present route, only one-half of which is paved. The other 
half is graveled highway, which according to applicant’s 
evidence is dusty when dry, slippery when wet, and hilly 
with some narrow bridges and sharp curves. Otherwise 
his service is satisfactory and efficient. Evidence adduced 
for applicant is only to the effect that the paved route is 
more economical and preferable and that the interchange 
at Beatrice between Cowsky and Santa Fe connecting buses 
is inconvenient for some passengers. Otherwise the evi- 
dence is to the effect that their service was good, satisfac- 
tory service which always accommodated all passengers. 
There is evidence that some of the applicant’s passengers 
because of the condition of the graveled portion of his 
present route had requested that he change his route over 
to the highway via Beatrice. There is no evidence that the 
Cowsky and Santa Fe service is not adequate or efficient or 
that any complaint thereof had been made or filed and they 
offer to furnish any additional service that the commission 
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might find necessary. 

It will be noted that the applicant proposes to operate 
with closed doors between Beatrice and Lincoln so that he 
would take no business from Santa Fe between these points. 
For that reason we are unable to see upon what theory 
applicant contends in the brief that his application was a 
battle to break Santa Fe’s monopoly on highway No. 77 
between Lincoln and Beatrice. 

On the other hand, Cowsky testified that if applicant 
were permitted to move one of his buses over to the pro- 
posed route he would not only take much of Cowsky’s Fair- 
bury to Beatrice business, whether destined to Lincoln or 
not, but would also take much of Cowsky’s business from 
intermediate points between Fairbury and Beatrice, there- 
by economically forcing him to discontinue his service. The 
result of such discontinuance would be that some of the 
towns on the west end of Cowsky’s route would have no 
transportation service whatever. The latter is verified by 
other evidence. 

Applicant admits that on his present run from Fairbury 
to Lincoln 60 percent of his business originates at Fair- 
bury with 40 percent at intermediate points. From Lincoln 
to Fairbury 50 percent of his business originates at Lin- 
coln with 50 percent at intermediate points. It will be seen 
at once that if applicant is permitted to operate one bus 
between Fairbury and Lincoln via Beatrice, with closed 
doors between Lincoln and Beatrice as proposed by him, 
he will be required to obtain new business from some source 
to operate profitably. It appears that he would thus un- 
doubtedly be in direct competition with Cowsky, who is 
already rendering adequate and efficient service in that 
’ field without complaint filed or made, except that it is in- 
convenient for some passengers to transfer from one bus 
directly to another without any delay. There is evidence 
that such operations would not only economically imperil 
Cowsky’s operations but could as reasonably thus imperil 
the applicant’s own operations. 
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In State, Railroad and Warehouse Commission v. Min- 
neapolis & St. Louis Railroad Co., 209 Minn. 564, 297 
N. W. 189, it is said: “The word ‘necessity’ is used in the 
act not in its lexicographical sense as being indespensibly 
requisite, nor as synonymous with the word ‘convenience’, 
but as contemplating a definite public need for a transpor- 
tation service for which no reasonably adequate public ser- 
vice exists. * * * Mere convenience does not satisfy the 
statute; there must be both public convenience and nec- 
essity.” 

It is also stated in 1 Blashfield Cyclopedia of Automobile 
Law and Practice, § 371, p. 255: “Convenience and neces- 
sity are not synonymous terms, and both must be shown 
to warrant granting application to operate motor trans- 
portation line.” In the present case the commission decided 
in effect that the route proposed by applicant might be 
convenient for some but that there was actually no neces- 
sity for such proposed service which, if granted, would 
hazard the investments and efficient service already exist- 
ent. Cases from this jurisdiction sustain that decision. 

In that conection it was said by this court in In re Yellow 
Cab & Baggage Co., 126 Neb. 188, 2538 N. W. 80: “Such 
certificates have been required in many of the states with 
reference to the establishment and the extension of public 
utilities. The object in requiring such certificates is not only 
to protect those already occupying the field in their invest- 
ment, but to protect the public as well. Unreasonable and 
unwarranted competition might be carried to the extent 
that it would not only injure and jeopardize the property 
of those operating the utilities, but might even result in © 
destroying them. Such a result might be disastrous to the 
interests of the public. * * * It has now come to be recog- 
nized that unwarranted competition, especially in the line of 
public utilities, may be and frequently is harmful to the 
public interest, as well as to those engaged in such competi- 
tion.” 

In In re Application of Chicago, B. & Q. R. R. Co., 1388 
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Neb. 767, 295 N. W. 389, this court in discussing the regu- 
latory powers and duties of the railway commission in re- 
spect to the service of common carriers, adopted the fol- 
lowing statement of the law: “ ‘ “The prime object and real 
purpose of commission control] is to secure adequate sus- 
tained service for the public at the least possible cost, and 
to protect and conserve investments already made for this 
purpose. Experience has demonstrated beyond any ques- 
tion that competition among natural monopolies is waste- 
ful economically and results finally in insufficient and un- 
satisfactory service and extravagant rates. Neither the 
number of the individuals demanding other service nor 
the question of fares constitutes the entire question, but 
rather what the proper agency should be to furnish the best 
service to the public generally and continuously at the least 
cost. Anything which tends to cripple seriously or destroy 
an established system of transportation that is necessary 
to a community is not a convenience and necessity for the 
public and its introduction would be a handicap rather 
than a help ultimately in such a field.” 3 Pond. Public 
Utilities (4th ed.) sec. 775.’ Publix. Cars, Inc., v. Yellow 
Cab & Baggage Co., 130 Neb. 401, 265 N. W. 234.” See, also, 
Furstenberg v. Omaha & Council Bluffs Street Railway Co., 
supra. 

For the reasons heretofore stated, we necessarily con- 
clude that the order of the railway commission denying the 
application was in conformity with law and that it was sup- 
ported by competent evidence, therefore, it was not un- 
reasonable or arbitrary, and it is affirmed. 

AFFIRMED. 


DELILAH RANKIN, APPELLEE, V. WESTERN UNION TELE- 
GRAPH COMPANY, APPELLANT, CHARLES F. BRADFORD, 
APPELLEE. 

23 N. W. 2d 676 
FILED JUNE 28, 1946. No. 32089. 

Master and Servant: Where a master authorizes the use by an em- 
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ployee of an instrumentality in the performance of the master’s 
service, and the servant uses an instrumentality which is substan- 
tially the same kind as that authorized, the use is within the scope 
of the employment. 


APPEAL from the district court for Lancaster County: 
JEFFERSON H. BROADY, JUDGE, Affirmed. 

Cline, Williams & Wright and Francis R. Stark, for ap- 
pellant. 

Chambers & Holland, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESs- 
MORE, YEAGER, CHAPPELL, and WENKE, JJ. 

SIMMONS, C. J. 

Plaintiff was struck by a bicycle ridden by defendant 
Bradford, a messenger boy in the employ of defendant, 
Western Union Telegraph Company. Plaintiff recovered 
damages. Defendant, Western Union Telegraph Company, 
appeals. We affirm the judgment of the trial court. 

We state the facts material to a determination of the 
question presented on this appeal. Bradford, a boy 16 years 
of age, was employed to deliver messages from the Western 
Union office on South Tenth Street in the Terminal Build- 
ing in Lincoln. He had possession of two bicycles, one re- 
ferred to as an ordinary bicycle, the other as a racing or 
light bicycle. The ordinary bicycle is not described. The 
racing bicycle of lighter weight was equipped with three 
gears, a low for power on hills, second for usual use, and 
high for speed. It was easier to handle, had better brakes, 
and could be stopped more quickly than the ordinary bi- 
cycle. Bradford had been instructed not to use the racing 
bicycle in delivering messages, and testified that he had not 
done so prior to the time involved in this accident. The use 
of a bicycle was authorized. 

Shortly before 5:00 p. m., March 21, 1945, he was given 
two messages to deliver in south Lincoln. He went out the 
Tenth Street entrance, took the ordinary bicycle from its 
place where parked, rode south to the alley, then west to 
Ninth Street, then north to O Street, then east to the en- 
trance of the Terminal Building, took the bicycle down- 
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stairs, exchanged it for the racing bicycle, and proceeded 
to deliver the messages. On his return he was going north 
on Thirteenth Street, the bicycle in high gear, riding at 20 
to 25 miles an hour, when he turned to go west on L Street. 
He struck the plaintiff as she was crossing L Street at that 
intersection. 

Plaintiff alleged that Bradford was “acting within the 
scope of his employment” and “for and in behalf of the de- 
fendant, Western Union Telegraph Co.” Defendant West- 
ern Union Telegraph Company answered, denying gener- 
ally, and alleging that Bradford at the time of the accident 
“was riding, without the knowledge or consent of this de- 
fendant, and contrary to its rules and orders, known to said 
Bradford, a racing bicycle.” 

At the close of plaintiff’s case in chief, defendant West- 
ern Union Telegraph Company moved for a directed ver- 
dict on the ground that the evidence showed that Bradford 
was not acting within the scope of his employment, was in 
direct violation of orders, and without defendant’s know- 
ledge, was using the racing bicycle instead of the ordinary 
bicycle. The motion was overruled. A similar motion was 
made and overruled at the close of the trial. 

Assigning as error the overruling of these motions and 
the giving of an instruction which permitted recovery, de- 
fendant Western Union here states this as the question in- 
volved: ‘““* * * whether the Western Union Telegraph Com- 
pany is liable for the negligence of a messenger boy who 
used a racing bicycle without the knowledge of and in direct 
violation of orders.” 

We think the answer to the question propounded is found 
in Restatement of the Law, Agency, section 239, page 538, 
wherein it is said: “A master is not liable for injuries 
caused by the negligence of a servant in the use of an in- 
strumentality which is of a substantially different kind 
from that authorized as a means of performing the mas- 
ter’s service, * * * .” In the comment it is said: “If the 
master directs a servant to accomplish the result and does 
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not specify the means to be used, the servant is authorized 
to employ any usual or suitable means. The master, how- 
ever, may direct that only a particular instrumentality be 
used or that one of a particular kind shall be used, or the 
course of business may indicate that certain instrumentali- 
ties only are contemplated. The use of a different instru- 
mentality of the same sort as that authorized is within 
the scope of the employment; but the use of one which is. 
substantially different may cause the act to be different in 
kind from that authorized. In determining whether or not 
the use of an unauthorized instrumentality is within the 
scope of the employment, the additional risk from the use 
is an important fact to be considered.” 

Western Union asserts that the above quotation from 
Restatement finds no support either in the decided cases. 
or in the court’s discussion on the question. 

The test suggested by the rule is this: Was the instru- 
mentality used of a substantially different kind from that 
authorized? If so, it is without the scope of the employ-. 
ment. Or, as stated in the comment: Was the instrumen- 
tality used of the same sort as that authorized? If so, it is: 
within the scope of the employment. 

No substantial difference appears between an ordinary 
bicycle and a racing or light bicycle, as described in this. 
record, either in kind or method of operation. They are “of 
the same sort.” 

The rule is consistent with the adjudicated cases which. 
‘Western Union discusses and relies upon in its brief. In. 
Miller v. Western Union Telegraph Co., 63 Ohio App. 125, 
25 N. E. 2d 466; Western Union Telegraph Co. v. Hinson,. 
191 Ark. 617, 87 S. W. 2d 66; Hughes v. Western Union 
Telegraph Corporation, 211 Iowa 1391, 236 N. W. 8; and 
St. Louis-San Francisco Ry. Co. v. Robbins, 219 Ala. 627,,. 
123 So. 12, the employee was authorized to use a bicycle; he 
used an automobile without authority. In Blackman v. At-. . 
lantic City & S. R. Co., 126 N. J. Law 458, 19 A. 2d 807,. 
the employee was authorized to use trolley transportation ;: 
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he used an automobile. In Wilson v. Pennsylvania R. R. Co., 
63 N. J. Law 385, 48 A. 894, the employee was authorized 
to carry mail on foot or by push cart; he used a wagon. In 
Lambert v. M. Satsky Trucking Co., 118 N. J. Law 485, 
193 A. 702, drivers were instructed to use only company 
trucks in making deliveries, as the master’s insurance 
covered only those trucks; the driver used his personally 
owned sedan. In Kennedy v. Union Charcoal & Chemical 
Co., 156 Tenn. 666, 4 S. W. 2d 354, the employee used an 
automobile where his duties did not call for use cf a con- 
veyance. In Dunn v. Campo (La. App.), 179 So. 102, the 
employee used an automobile instead of a wheelbarrow or 
going on foot. Obviously, in the cited cases a substantially 
different kind of instrumentality was used. 

Both parties cite and rely upon Rose v. Gisi, 189 Neb. 
593, 298 N. W. 333. In that case we were dealing with the 
‘use of an authorized instrumentality in a class of service 
the employee was not authorized to perform. Here we are 
dealing with the use of an instrumentality of substantially 
‘the same kind as that authorized in a class of service the 
employee was authorized to perform. In that case we said: 
“If the act causing the injury is within the class of service 
for the doing of which the servant was employed, the mas- 
‘ter is bound, even if the servant was forbidden to perform 
the particular act. But if the act forbidden was outside the 
-class of service which the servant was employed to perform, 
‘the doing of the act is outside the scope of his employment.”’ 
‘The opinion supports the conclusion we reach that Western 
‘Union Telegraph Company is liable for the negligence of its 
messenger Bradford in this case. 

This conclusion makes it unnecessary to discuss the in- 
:struction given, save to say that it was more favorable to 
“Western Union than the facts proved justified. 

Tihe judgment of the district court is affirmed. 

AFFIRMED. 
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WILLIAM T. SACK, APPELLANT, V. FLOYD SIEKMAN ET AL., 
APPELLEES. 
23 N. W. 2d 706. 
FILED JUNE 28, 1946. No. 32098. 

Trial: Evidence not directly contradicted is not necessarily binding on 
the triers of fact, and may be given no weight where it is inher- 
ently improbable, unreasonable, self-contradictory, or inconsistent 
with facts or circumstances in evidence. 

APPEAL from the district court for Cass County: THOMAS 
E. DUNBAR, JUDGE. Affirmed. 

A. L. Tidd, for appellant. 

R. A. Boehmer and R. S. Mockett, for appellees. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL, and WENKE, JJ. 

SIMMONS, C. J. 

In this action plaintiff sought a decree in equity quieting 
title to real and personal property in him. The action is 
based on an alleged contract between plaintiff and his then 
wife, made pending an appeal of a divorce decree. The trial 
court held that plaintiff had not met the burden of proof, 
and made certain other findings. Plaintiff on appeal assigns, 
among other assignments, that the trial court erred in hold- 
ing that the agreement on which the action was based was 
not signed by Agnes Sack, plaintiff's former wife. We ex- 
amine the record as to this assignment and affirm the judg- 
ment of the trial court. 

The plaintiff in this action is the divorced husband of 
Agnes Sack or Sacks. Following the divorce she resumed 
her maiden name of Agnes Ketelhut. The answering de- 
fendants are Mabel Siekman, Marie F. Sheredan, and Mar- 
garet Porter, beneficiaries: under the will of Agnes (Sack) 
Ketelhut, and Floyd Siekman, executor of the will. 

Plaintiff and Agnes Ketelhut were married September 1, 
1897, plaintiff’s name appearing in the certificate as Sack. 
On July 5, 1927, Agnes Sacks filed a petition in the district 
court for Cass County praying for a divorce from William 
T. Sacks. The action was contested. On March 24, 1928, a 
divorce decree was entered granting a divorce to Mrs. 
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Sacks and giving her a judgment for permanent alimony 
in the amount of $7,500, plus $500 attorneys’ fees and costs, 
and restoring her maiden name. 

Plaintiff made several efforts to be relieved of the bur- 
dens of this decree. On July 18, 1928, he filed a motion to 
vacate, modify, and set aside the judgment. A member of, 
the Lincoln Bar signed as his attorney. By papers dated 
September 15, 1928, he sought a modification of this decree, 
two members of the Lincoln Bar signing as his attorneys, 
one being the same attorney who had signed the July 
papers. Plaintiff appealed from the decree and judgment, 
and filed his transcript in this court on September 18, 1928. 
On November 23, 1928, execution was issued on the judg- 
ment and levy made upon real estate. On December 21, 
1928, this court issued its mandate affirming the judgment 
for want of briefs. ° 

On January 2, 1929, plaintiff filed objections to the con- 
firmation of the sale of his lands under the execution of 
November 23, 1928. The same two members of the Lincoln 
Bar signed as his attorneys. Among other reasons given 
was that the divorce action was pending on appeal in this 
court when the execution was issued. On January 14, 1929, 
the trial court confirmed the sale. 

On October 22, 1942, Agnes Ketelhut executed her will. 
She died May 28, 1944. Petition to probate that will was 
filed in the county court of Cass County on June 12, 1944. 
It was admitted to probate on August 2, 1944. An appeal 
was taken and dismissed with prejudice on September 10, 
1945. 

On July 5, 1944, plaintiff filed a petition in the county 
court of Cass County praying for the probate of an in- 
strument dated November 21, 1942. This instrument in 
longhand provided: “I will to Wm-T-Sack my real estate” 
describing it and naming certain others beneficiaries for 
small amounts. It bears a signature of one witness and is 
without an attestation clause. An heir at law of Agnes 
Ketelhut and the beneficiaries named in the October 22, 
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1942, will opposed the probate of the November 21, 1942, 
instrument. The court excluded it from evidence and plain- 
tiff’s petition for probate was dismissed. No appeal was 
taken. 

On February 17, 1945, plaintiff filed notice in the estate 
matter that he had filed suit in the district court to re- 
cover all the assets left at her death by Agnes Ketelhut based 
upon a contract there set out, to which reference presently 
will be made. 

In this action plaintiff alleged that on September 25, 
1928, the divorce suit was pending in this court on appeal 
to reverse or modify the judgment for alimony, and that 
on that date he and his then wife, Agnes Sack, entered into 
an agreement as follows: 


“Lincoln, Nebraska 
September 25, 1928. 


AGREEMENT OF CONTRACT 
This agreement made this 25th day of September, 1928, 
between Agnes Sack, plaintiff, of Eagle, Cass County, Ne- 
braska, of the First Part, and Wm. T. Sack, Defendant of 
the same place, of the Second Part. 
Witnesseth as follows: The First Party hereby agrees at 
her death, after her debts are paid, give all her property 
to the Second Party. If the First Party doesn’t get married 
again, and the Second Party to stop case in Supreme Court, 
the Second Party agrees to stop and drop, and not try the 
divorce case in Supreme Court, and let the First Party 
have divorce, the First Party keep one-half furniture, un- 
til Second Party called for his one-half. 
The First Party sets out to legal heirs, her brothers and 
sisters each $5.00. 


Hattie Knadle Rynard Ketelhut 
Frances Stange Henry Ketelhut 
Martha Franke Otto Ketlehut 
Kate Oberle Albert Ketelhut 


Myrtle Blanchard Will Ketelhut. 
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Witness our hands this, the 25th day of September, 1928. 
Agnes Sack 
Wm T Sack 

R. H. Hagelin’ 

Plaintiff further alleged that Agnes Sack did not re- 
marry, and was now deceased; that he had fully per- 
formed his part of the agreement; that Agnes Sack as 
Agnes Ketelhut tried to make a will on November 21, 1942, 
but the instrument failed because not properly executed; 
that the defendants Siekman, and the defendants Porter 
and Sheredan procured the execution of the October 22, 
1942, will by undue influence and that an appeal from its 
probate was then pending; that heirs at law opposed the 
probate; that the defendants are in possession of the prop- 
erty; that he was entitled to have the contract of Septem- 
ber 25, 1928, adjudged to be a valid contract; that he was 
entitled to the real and personal property of the estate 
save for the sums mentioned in the contract; that he was 
entitled to an ordér vesting the title to the real estate in him 
and commanding the defendants to turn the personal prop- 
erty to him. ‘ 

He prayed judgment that the title of the real estate of 
which Agnes Ketelhut died seized be vested and quieted in 
him, and that the defendants be required to turn the per- 
sonal property to him, and for equitable relief. 

Defendants, Mabel Siekman and Marie F. Sheredan an- 
swered, denied generally, set up defenses going to the va- 
lidity and enforceability of the purported contract which 
need not be set out here, and pleaded estoppel. The defend- 
ant, Floyd Siekman, as executor, denied generally, set 
up similar defenses, and pleaded estoppel. The defendant 
Porter denied generally and set up similar defenses. Re- 
plies were filed. Trial was had. 

The trial court found that plaintiff had not met the 
burden of proof required to sustain his cause of action and 
found generally for the defendants. The court further 
found as a matter of law that the purported contract was 
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without valid consideration, an attempt to make a testa- 
mentary disposition of property, and invalid as such, and 
that plaintiff was estopped to maintain the action. Plain- 
tiff’s petition was dismissed. Motion for a new trial was 
filed and denied. Plaintiff appeals. 

His first assignment of error is that the court erred in 
holding that the agreement of September 25, 1928, was not 
signed by Agnes Sack. We have heretofore set out the evi- 
dence as to general matters. We now set out the evidence 
dealing with the question of the proof of the signature of 
Agnes Sack to the instrument in question, and weigh it in 
the light of the rule that “Evidence not directly contradicted 
is not necessarily binding on the triers of fact, and may be 
given no weight where it is inherently improbable, unrea- 
sonable, self-contradictory, or inconsistent with facts or 
circumstances in evidence.” Teresi v. Filley, 146 Neb. 797, 
21 N. W. 2d 699. 

This instrument is a carbon duplicate on yellow paper 
such as is commonly used in offices for a copy sheet. Except 
for the signatures, it is typewritten. It is clear from an ex- 
amination that a strip of paper along the bottom of the 
sheet has been cut off. 

Plaintiff testified that he was familiar with the signature 
of Agnes Sack. For the purpose of qualifying himself to 
testify as to the signature of Agnes Sack, plaintiff offered 
five interest coupon notes, dated February 14, 1925, and 
four dated September 22, 1925, and testified that he saw 
Agnes Sack sign the notes. He then offered the petition in 
the divorce case and testified that the signature thereon was 
that of Agnes Sacks. He testified that Sack was the correct 
name. He then offered an affidavit attached to the motion for 
temporary alimony bearing the signature “Agnes Sacks.” 
He next offered his answer and cross-petition, and the an- 
swer to the cross-petition bearing the signature “Agnes 
Sacks.’”’ He then offered another affidavit in the divorce pro- 
ceedings bearing the signature “Agnes Sacks.”’ 

He then was handed the purported contract upon which 
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his action is based. He was asked whose signature in his 
opinion appeared first on the paper. He answered: “Agnes 
Sack.” He identified the next signature as ““Mine.”’ He then 
was asked whose signature appeared “Over at the left.” The 
court sustained an objection to the question. He then testi- 
fied that he was acquainted with R. H. Hagelin and that he 
is dead. He gave no further testimony as to the signatures 
on the instrument in question. 

He next was asked if he was familiar with the signature 
of Agnes Ketelhut and answered, “Yes.” He was handed ' 
the purported will of November 21, 1942, and was asked if 
he had an opinion as to whose signature was attached to it. 
Over objections he answered, ‘Agnes Ketelhut’s.” The en- 
tire instrument was then offered in evidence for the purpose 
of showing that Agnes Ketelhut signed an instrument that 
was admitted in county court as her last will and testament 
and subsequent thereto signed the instrument dated Novem- 
ber 21, 1942. The court admitted it only for the purpose of 
comparison of signatures. A question as to handwriting in 
the instrument other than the signature was asked and not 
answered. Later the court admitted this instrument in evi- 
dence “for what it is worth for consideration in the case 
as a whole.” 

Plaintiff then produced the testimony of his brother who 
was not permitted to answer as to his opinion concerning 
whose signature appeared on the purported contract. 

He next produced the testimony of one R. A. Yabsley, who 
testified that he was acquainted with Mr. and Mrs. Sack. 
He was asked if he was in the office of Mr. Hagelin on Sep- 
tember 25, 1928, and remembered “being in an office some- 
time but as to the dates I couldn’t exactly say.” He then was 
asked to “look at’ the purported contract and without fur- 
ther questioning said “that there reads a good deal the 
same.” In answer to a question as to who else was in the 
office, he stated that Mrs. Sack, another lady, and Mr. 
Hagelin were there when he and Mr. Sack came in; that 
Mr. Hagelin read an instrument to them; that Mrs. Sack 
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signed the instrument in question or one “similar to” it; 
and that he saw Mr. Sack sign it and Mr. Hagelin sign it. 
On cross-examination he testified that to the best of his 
knowledge he now recognized those signatures; that he was 
not asked to sign as a witness; and that he just met Mr. 
Hagelin that day. He then was asked how he happened to be 
there and answered: “I kind of got in there in a peculiar 
way.” He said he was in Lincoln to get some auto repairs, 
walked down the street, met Mr. Sack who asked what he 
(Yabsley) was doing here. He told him. Mr. Sack asked him 
what he needed and he said “some pistons.” Mr. Sack said: 
“Let me sell you a car” and “I ain’t got time to talk to you 
now, I am supposed tc be up here to the office right now, 
* * * Come and go along with me.” Mr. Yabsley said “that is 
the way I got into this.” Mr. Sack did not tell him what he 
wanted him to do. He refused to testify positively that the 
instrument offered was the same as that which he saw in 
1928, but it read something like that and it was “One like 
that, or that.” There were two papers signed. 

Plaintiff produced as a witness a sister of Agnes Sack, 
who testified that she was familiar with her sister’s signa- 
ture and had seen her write her name many times, and that 
she had an opinion as to her handwriting. She was shown 
the instrument in question and was asked if she had an 
opinion as to who signed the first signature on it. She an- 
swered: “I wouldn’t say yes’; “I wouldn’t say that that is 
her handwriting’; and finally, “I am sure that isn’t her 
handwriting.” She stated that she thought she would be able 
to recognize her sister’s signature if she saw it, and that the 
signature on the divorce petition was that of her sister. She 
was not cross-examined. 

The purported contract then was admitted in evidence 
over objection, the court saying: “Of course, the court feels 
this way: That even on the objection the court might admit 
it in evidence and after its admission in evidence it would be 
for the court to determine as a question of fact its weight 
and sufficiency. It appears to the court that the foundational 
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evidence and the evidence so far adduced is rather of a 
weak character. The court might conclude from a compari- 
son of the handwriting on the pleadings that have been in- 
troduced here and on the purported contract, that they were 
the same, yet from the oral testimony here, as counsel for 
the defendants point out, is of rather a weak character. I 
will admit it with that qualification.” 

When the plaintiff had rested, the defendants moved to 
dismiss on the ground, among others, that the contract had 
not been established. The court overruled the motion, re- 
marking that the evidence “is not of very high probative 
value.” 

The defendants offered in evidence six checks dated be- 
tween June 29, 1928, and December 22, 1928. The plaintiff 
admitted that the signatures thereon were those of Agnes 
Sack. 

The executor testified that he had never heard of this 
purported contract until about the time of the hearing in 
county court; that prior to her death, he had been friendly 
with Agnes Ketelhut and she had never mentioned it to 
him; and that he had searched her papers and had not found 
a copy of it, nor seen a copy of it. 

Mr. R. 8. Mockett of the Lincoln Bar testified that he had 
represented Mrs. Sack or Ketelhut for 20 or 25 years; that 
he represented her throughout the divorce proceedings and 
in the execution and sale of the property to collect the ali- 
mony judgment; and that she consulted him repeatedly then 
and thereafter about other matters. He drafted her will and 
was a witness to its execution. He testified that she never 
mentioned this purported contract to him. 

The trial court had the advantage of hearing the witnesses 
testify and of observing their demeanor on the witness 
stand. 

There are a number of circumstances in this record that 
would cause triers of fact to pause and ponder. There are 
the “peculiar” circumstances under which the witness 
Yabsley became an onlooker to the signing of this instru- 
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ment by the two parties and the witness. The woman who 
was present at the signing, if it occurred, was not produced, 
identified, or her absence explained. Likewise, the witness 
to the signature on the purported will of November 21, 
1942, was not produced, and his absence was not explained. 

The divorce litigation was conducted in the name of Sacks, 
both parties so signing. With the exception of the interest 
coupon notes, Mrs. Sacks so signed all the papers in evi- 
dence; yet the purported agreement is drawn in the name 
of Sack. Both before and after this alleged contract was 
executed, both parties had attorneys who were representing 
them in the litigation. Mr. Hagelin was not of counsel, nor 
does it appear that he ever represented either of the parties 
in any matter. It seems that one or both of the parties would 
have gone to counsel then representing them for the making 
of an agreement settling the question of the alimony judg- 
ment. Neither party made any reference to this alleged con- 
tract in the litigation that followed its time of execution. 
Both remained completely silent about it thereafter. Plain- 
tiff made no reference to it until after the will had been ad- 
mitted to probate and the purported will rejected. 

Both parties offered signatures of Agnes Sack or Sacks 
for the court’s examination and comparison in arriving ata 
conclusion as to the genuineness of the disputed signature. 
Neither party offered the court the benefit of the advice 
‘of expert witnesses. As the triers of fact here, we have un- 
dertaken to make that comparison, our eyes aided by a 
magnifying glass, and our reasoning aided by an available 
authority, Questioned Documents, Second Edition, by Al- 
bert S. Osborn, and The Problem of Proof by the same 
author. 

Mr. Osborn in his book, Questioned Documents, states cer- 
tain guiding principles to be observed in disputed document 
cases: In the preliminary examination of signatures ‘‘ * * * 
it is necessary to determine whether the writing in question 
shows the absence of divergent writing characteristics and 
the presence of the genuine writing habits and characteris- 
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tics of the alleged writer to a sufficient extent to warrant 
the conclusion that the writing is genuine; or whether the 
absence of a sufficient number of characteristics of genuine- 
ness and the presence of divergent characteristics lead to 
the conclusion that the writing is not genuine.” P. 13. ‘The 
qualities and characteristics of any handwriting as deter- 
mined and classified in a thorough examination, are, (1) — 
permanent or fixed, (2) usual or common, (3) occasional 
and, (4) exceptional or accidental. It therefore follows that 
a handwriting has a certain field of possible and expected 
variation and without a sufficient quantity of standard writ- 
ing significant habits cannot be determined, and the value 
and force of characteristics cannot be definitely known.” 
P. 37. “The fundamental and usual defect in a forgery is, 
however, not divergence in form, but a quality of line * * *.” 
P., 274. “The most perfect forgery is the simulated imitation 
in which not only the form but the manner of writing is 
closely imitated. When this result is the product of a high 
order of skill it may be difficult for anyone, by any process, 
to distinguish a single forged signature from one that is 
genuine. * * * A traced forgery, as the name implies, is the 
result of an attempt to transfer to a fraudulent document 
an exact facsimile of a genuine writing by some tracing 
process. The principal reason why a forged writing of this 
kind is usually a poor piece of work and of the various 
classes of forgery the easiest to dectect, is that it is not 
writing but slow drawing.” P. 326. “Strange as it may seem, 
however, in many important cases the model for a traced 
signature is actually put in the case by the claimant in order 
to prove the forged writing to be genuine. The reason for 
this surprising action seems to be the thought that a genu- 
ine writing so like the disputed signature will undoubtedly 
prove the disputed signature to be genuine.” P. 328. “A 
traced forgery will probably be defective in one or more of 
the following named particulars: (1) Natural movement, 
freedom and speed of writing; (2) quality of line or stroke; 
(3) pen-lifts, retouching and shading; (4) selection and 
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date of model writing; (5) pencil or carbon outlines or in- 
dentations pointing to a tracing process; (6) practical 
identity of the writing with a genuine model or close, sus- 
picious similarity of two or more disputed signatures and 
in some cases signatures. in exactly the same position on a 
_ printed form. * * * A brief examination of the tracing 
process will show that it is impossible by this method to 
produce a writing with a natural writing movement. If an 
accurate reproduction of a writing could thus be executed 
no one could detect it as not genuine because practically it 
would be the writing imitated. As has already been pointed 
out, however, a successful forgery must reproduce not only 
the form—which is the only imitation usually attempted— 
but also in some reasonable degree must follow the style of 
movement employed, the speed, pen position, quality of pen 
pressure, and other characteristic habits of the writer 
whose writing is being imitated. On some of these vital 
points the traced forgery is almost certain to fail; in short, 
natural, free, unconscious writing cannot be produced by 
the tracing process.” P. 329. “The tracing process, neces- 
sarily giving attention as it does almost exclusively to the 
form, not only often shows conspicuous hesitation and 
tremulousness in the finer lines and at the wrong places, but 
often entirely omits characteristic shadings which are after- 
wards carefully added. Pen-lifts may be covered up, waver- 
ing lines delicately strengthened, gaps filled in, unimportant 
strokes extended and sometimes spliced on, and even flour- 
ishes sometimes are carefully added to a signature which, 
as first written, may perhaps have been good enough to pass 
ordinary observers as genuine if the unwise attempt had not 
been made to perfect it.” P. 331. “The important principle 
to keep in mind is that the more unnecessary, delicate and 
hidden it is, the more significant, retouching becomes as 
pointing toward lack of genuineness.” P. 333. “Suspicious 
pen-lifts, disconnections, and careful joinings should always 
be looked for in a writing that may have been produced by 
either the simulating or tracing method. The necessity of 
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looking at the copy in a simulated writing, or of clearly see- 
ing the dim outline in a traced forgery, may make it neces- 
sary to lift the pen and this may be done at any place and 
not where the pen would naturally be raised.” P. 335. 

In his The Problem of Proof, the author states: “A dis- 
puted signature should also be photographed in natural size 
with all the standard signatures nearest in date arranged 
with it in order of dates. It is surprising how the common 
characteristics of a series of signatures are brought out by 
placing them close together in a vertical column. It is not 
usually necessary to enlarge all these signatures, although 
in some cases it is advisable to enlarge all the standard sig- 
natures. In most cases it is only necessary to enlarge a num- 
ber of the standard signatures nearest in date to the disputed 
signature. Justified criticism will be avoided when standards 
for enlargement are selected with absolute fairness and 
when the disputed signature and the standards are en- 
larged on exactly the same scale. 

“For the effective illustration of suspicious line quality, 
retouching, or minute changes, and other delicate character- 
istics, an enlargement of the disputed signature, and a few 
representative genuine signatures, to a considerable de- 
gree, in some special cases as much as from five to ten di- 
ameters, may be desireable.” P. 358. 

For convenience in discussion we have had some of the 
signatures photographed and reproduce them here. 
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Signatures 1, 2 and 3 on Plate 1 are taken from three 
of the interest coupon notes. Signature 4 is that on the di- 
vorce petition which was positively identified as genuine by 
plaintiff’s witness. Signature 5 is the disputed signature. 
Signature 6 is the admitted signature on a check, written 
by pencil, dated September 8, 1928. Certain characteristics . 
appear in the proved or admitted signatures—the flourish 
at the beginning of the capital “A”, the straight up stroke 
and down stroke on the staffs and the flourish making the 
horizontal line of the “A”, the separation or lifting of the 
pen or pencil between the “g” and the “n” in “Agnes” and 
the hook in the “c” in “Sacks.” 

An examination of the nine signatures “Agnes Sack’”’on 
the interest coupon notes shows without exception that 
some part or parts of them have been retouched or written 
over by a different pen point and in different colored ink. 
Signatures 1, 2, and 3 on Plate 1 show those retouchings 
and overwritings. 
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Reference now is made to Plate 2. Figure 1 is an enlarged 
“A” taken from the disputed signature. Figures 2, 3, 4, 5, 6, 
and 7 are enlarged ‘“A’s” taken from the signatures on the 
checks. They may be compared with the ‘“A” on the 
proved signature 4, Plate 1. The proved signatures show the 
upstroke, the down stroke, and the flourish all as a contin- 
uous movement. The disputed signature shows a tremulous 
flourish and upstroke in the first movement, the lifting of 
the pen, a tremulous down stroke for half the distance, then 
the beginning of a tremulcus upstroke from the base of the 
right staff following through into the flourish. This goes 
not only to the movement but to the quality of the line 
which Mr. Osborn states is the fundamental and usual de- 
fect in a forgery. 

Figure 8, Plate 2, is an enlargement of the “Ag” from 
Signature 1, Plate 1. Figure 9 is the “Ag” from the dis- 
puted signature. They suggest a copying or tracing using 
that part of the signature as a model. 

Figure 10, Plate 2, is the ‘“‘nes” taken from Signature 2, 
Plate 1. The overwriting and retouching are quite ap- 
parent. The “e’’, smaller in comparison with the “s”, also 
is to be noted. It is more noticeable in this signature than in 
the others. Figure 11, Plate 2, is the “nes” from the dis- 
puted signature. The similarity in the form or pattern 
again is apparent, including the smaller “e”’. The trem- 
ulousness of the line is noted. They again suggest a copying 
or tracing using that part of the signature as a model. 

Figure 12, Plate 2, is the “ck” from Signature 2, Plate 1. 
Figure 18, Plate 2, is the “ck” of the disputed signature. 
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The hook in the ‘‘c’”’ appears to be retouched, as does the 
“k’”’, But most noticeably the ‘‘c” in Figure 13 appears to 
have been written as a loop movement and then a dot 
placed within to simulate the hook in the “‘c” that is present 
in the proved or admitted signatures. These again suggest 
a copying or tracing using that part of the signature as a 
model. : 

Referring again to the disputed Signature 5, Plate 1, the 
above illustratious show the hesitations, the tremulousness 
in the lines, and the strokes changing direction of move- 
ment, and lines spliced on—all indicative of forged signa- 
tures. 


We now go to the signature to the purported will of 
November 21, 1942. It is reproduced in Plate 3. If genuine, 
it was written 14 years after the disputed signature. We 
note the straight horizontal line across the two staffs of the 
“A”, It appears nowhere in the other signatures. The flour- 
ish at the base of the left staff appears to have been spliced 
on and placed there as a separate movement. As in the dis- 
puted signature, the “e” is much smaller than the ‘s” in 
“Apnes.” 
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PLATE 4 
1 
2 
3 
—” 
4 


A, 4A 


Figure 1, Plate 4, is a reproduction of the Hagelin signa- 
ture. In Figures 2, 3, and 4, parts of it are enlarged. If 
genuine, it is a free movement signature. We note the trem- 
ulous, drawn appearance of the “R’’. Reference next is 
made to the two “H’s’”. In Figure 2 appear the tremulous 
up and down stroke in the first staff of the first ““H’’ and at 
the base the hook upward to the left, which appears to be a 
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separate movement, as is likewise the line leading upward 
and to the right from the top of the second staff. These 
lines appear to have been spliced on. The first staff of the 
second ‘‘H’’ shows a heavier spot and a break on the right 
side of the loop. This shows on the original] as a dot indicat- 
ing a pause and a lifting of the pen at that point, and the 
starting of a new movement. 

Figure 3, Plate 4, is the enlarged ‘“‘g’”’. It need hardly be 
mentioned that this shows a drawing and a retouching. 
The heavy lines in comparison with the lines before and 
after are noted. 

Figure 4, Plate 4, is the “in” from the signature. We 
note the break in the swing of the down line of the “i” and 
the heavy shading indicating that the line was broken and 
retraced at that point. There is also the reshading in the 
first movement of the ‘“‘n”’, more apparent in the original 
than in the copy produced here. 

In the above reproductions of the Hagelin signature, 
there are found the hesitations, the tremulousness in the 
lines, the strokes changing direction of movement, and lines 
spliced on—all indicative of a forged signature. 

We need not further discuss the signatures. We need 
also go no further here than to conclude, as did the trial 
court, that the plaintiff has not met the burden of proof 
required to sustain his cause and specifically has not proved 
that the alleged agreement was signed by Agnes Sack, his 
former wife. 

The other assignments of error need not be considered. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


IN RE ESTATE OF ROBERT E. MOORE, DECEASED, WILLIAM 
H. H. Moork£, SUCCESSOR TRUSTEE, APPELLEE, V. THE 
LINCOLN HOSPITAL ASSOCIATION, APPELLANT. 

23 N. W. 2d 685 
FILED JUNE 28, 1946. No. 32053. 

1. Estates: The words “in case of the death of” define the time when 

the enjoyment of the estate in remainder begins, and do not 
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mean that the remainder estate shall not vest until the death of 

the holder of the life estate, unless a contrary intention is as- 

certainable from a liberal interpretation and comprehensive view 
of all the provisions of the will. 

. When the gift of a remainder was to two persons and, in 
case either should die, the whole to the survivor, the one who 
outlived the other takes a vested interest in the whole even if 
both preceded the owner of the life estate in death. 

3. Wills: The fact that a testator makes other bequests in which he 
provides that in case of the death of the legatee the bequest 
shall go to another “or his children,” or words of similar im- 
port, is not sufficient to infer from the failure to use such words’ 
an intention that the bequest shall lapse if the legatees precede 
the owner of the life interest in death. 

APPEAL from the district court for Lancaster County: 
RALPH P. WILSON, JUDGE. Affirmed. 

Max Kier and A. A. Whitworth, for appellant. 

Cline, Wiliams & Wright and Frederick J. Patz, for ap- 
pellees. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL, and WENKE, JJ. 

CARTER, J. 

The question involved is whether the heirs of William 
R. Moore, deceased, or the Lincoln Hospital Association, 
residuary legatee, are entitled, under the will and codicils 
of Robert E. Moore, deceased, to $15,000 bequeathed for life 
to Pinkie Moore, now deceased. The district court found 
that the fund belonged to the heirs and successors in in- 
terest of William R. Moore, deceased. The hospital asso- 
ciation appeals. 

The record shows that Robert E. Moore died on Decem- 
ber 6, 1921, leaving a last will and testament and four 
codicils, which were duly admitted to probate. By their 
terms Pinkie Moore was given a legacy of $15,000 during 
her lifetime. At her death the fund was to descend in ac- 
cordance with the following provision of the codicil dated 
December 8, 1916: “In case of the death of Pinkie 
Moore the legacy bequeathed to her in said will shall de- 
scend to and vest in her brothers Charles H Moore and 
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William R Moore, or the survivor of them in case either 
of them may die.” 

It appears that Charles H. Moore died on March 1, 1933, 
and William R. Moore on May 2, 1937. The life estate in the 
fund terminated on March 4, 1942, the date of the death of 
Pinkie Moore. 

It is a general rule that the testator’s intent must be 
determined from the language used in the will and when 
so ascertained, that intent must be given effect, if it is 
not contrary to law. 

It is the policy of the law to favor the early vesting of 
estates and a remainder will never be held to be contingent. 
if it can reasonably be held to be a vested remainder. Wil- 
kins v. Rowan, 107 Neb. 180, 185 N. W. 437; Goodrich v.. 
Bonham, 142 Neb. 489, 6 N. W. 2d 788. A remainder is 
vested if the remainderman, being alive, will take at once 
if the life tenant were to die. The law does not favor the 
abeyance of estates, but estates in remainder vest at the 
earliest period possible, unless the will shows a contrary 
intent. It is not the certainty of possession or enjoyment. 
which distinguishes a vested remainder, but the certainty 
of the right of future possession or enjoyment if the re- 
mainderman who is ascertained lives until the determina- 
tion of the preceding estate. 2 Alexander, Commentaries. 
on Wills, § 1005, P. 1458. 

The language of the codicil is not indefinite or ambigu- 
ous. It provides for a life estate in the fund for Pinkie 
Moore and a remainder interest to Charles H. Moore and 
William R. Moore or the survivor. This language constitutes 
a vested remainder. We adopt the language used in DeWitt 
v. Searles, 123 Neb. 129, 242 N. W. 370, wherein it is said: 
“Testators are ordinarily and primarily concerned in the 
commencement, continuance and termination of the en- 
joyment of property by them devised and bequeathed. Apart 
from statute, the weight of authority recognizes this fact, 
and, when a contrary intent is not clearly expressed, con- 
strues such expressions as ‘upon the death of’ as, in effect, 
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related to and affecting the enjoyment of property, rather 
than establishing and vesting technical estates and involved 
titles. This court is committed to the doctrine that, under 
the circumstances here presented, the words last referred 
to do not mean that the life estate and the estate in re- 
mainder shall not vest at the death of the testatrix, but 
rather that ‘upon the death of * * *’ refers to time when, 
subject to the rights of the life tenant, the enjoyment of the 
estate in remainder begins.”’ We hold therefore that upon 
the death of the testator, Pinkie Moore received a life es- 
tate in the fund and Charles H. Moore and William R. 
Moore received a vested remainder interest in the fund. 
Upon the death of Charles H. Moore on March 1, 1933, be- 
fore the death of the life tenant, William R. Moore became 
the owner of the remainder interest by virtue of the sur- 
vivorship provision contained in the codicil. When William 
R. Moore died on May 2, 1937, the remainder interest de- 
scended to his heirs or successors in interest. There is noth- 
ing in the applicable parts of the will and codicils thereto 
that indicates any contrary intent. See Goodrich v. Bonham, 
supra. We think the correct rule is that where the gift of a 
remainder was to two persons and, in case either should die, 
the whole to the survivor, the one who outlived the other 
took a vested interest in the whole even if both preceded the 
owner of the life estate in death. 

The appellant relies upon the rule that in the construc- 
tion of a will the intention of the testator, if it can be as- 
certained, must govern and that such intention should 
be ascertained from a liberal interpretation and compre- 
hensive view of all the provisions of the will. Appellant 
then argues that the will when considered as a whole shows 
an intent on the part of the testator that the vesting of the 
remainder interest in Charles H. Moore and William R. 
Moore was conditional on one or both of them surviving 
the owner of the life estate. In this respect, it is contended 
that the rule applied in Goodrich v. Bonham, supra, is not 
a fixed rule to be applied in all cases, but is applicable only 
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when the will as a whole indicates such an intention. We 
think the better statement of the rule is that it applies in 
all cases involving similar language except where a con- 
trary intent can be ascertained from an examination of the 
whole will. Can such a contrary intent be found in the pres- 
ent will? We think not. 

The testator was possessed of a large estate and his will 
and codicils contained many bequests. Some of them were 
outright gifts of money, some were life estates only in per- 
sonal property, and some were life interests in personal 
property with remainder over to named individuals or 
classes. The only condition attached to these bequests was 
that if the beneficiary failed to survive the testator, the 
bequest should lapse. That condition has no application in 
the present case because all the parties involved survived 
the testator. There is no other provision regarding lapsa- 
tion of bequests that has any application to the bequest in- 
volved in the present case. The fact that in making other 
bequests the testator saw fit to name the beneficiary of the 
bequest and then provide that in case of his death his 
legacy shall go to-another ‘or his children,” or words of 
similar import, does not warrant a holding under the pro- 
vision of another legacy where such words were not used, 
that testator intended that the legacy should lapse. The be- 
quest here involved was not the only one which provided 
for a remainder over without directions in the will as to 
where the fund should go in case the remainderman pre- 
ceded the owner of the life estate in death. We have a right 
to assume that the testator intended that the heirs of the 
remainderman should then take, rather than a particular 
class such as “children,” “children named as legatees,” or 
“surviving brothers and sisters” designated in other be- 
quests provided in the will. We are obliged to say that there 
is nothing in the will or codicils evidencing an intent on the 
part of the testator that the legacy in question should lapse 
in case the remaindermen, or their survivor, should pre- 
cede the owner of the life estate in death. Consequently, the 
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legacy belongs to the heirs and successors in interest of 
William R. Moore as found by the trial court. 
AFFIRMED. 


OMAHA U. S. EMPLOYEES’ FEDERAL CREDIT UNION, APPEL- 
LANT, V. JAMES A. BRUNSON ET AL., APPELLEES. 
23 N. W. 2d 717 
FILED JUNE 28, 1946. No. 32096. 

1. Bankruptcy: The effect of a discharge in bankruptcy is personal 
to the bankrupt and it has no effect upon a valid lien existing 
on his property. 

2. ——. A discharge in bankruptcy being personal in character, 
it releases the personal liability of the bankrupt only. 

3. Replevin: Where an action in replevin is brought to obtain pos- 
session of personal property for the purpose of foreclosing a 
chattel mortgage thereon, and the property is not found, dam- 
ages cannot be awarded under section 25-10,106, R. S. 1943, 
where it is shown that the property had previously passed inte 
the lawful possession of a trustee in bankruptcy, unless it affirm- 
atively appears that the actual possession of the property had 
remained in the defendant or had been returned to him at the 
time the replevin action was brought. 


APPEAL from the district court for Douglas County: WIL- 
LIS G. SEARS, JUDGE. Affirmed. 

W. L. Cropper, Carl Self, and Lloyd Crocker, for ap- 
pellant. 

David D. Weinberg, for appellees. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL, and WENKE, JJ. 

CARTER, J. 

The plaintiff in this case brought an action in replevin 
to recover possession of certain personal property upon 
which it held a chattel mortgage. The defendant pleaded 
a discharge in bankruptcy as a defense. The trial court held 
with the defendant and the plaintiff appeals. 

The evidence shows that on August 6, 1941, the defendant, 
James A. Brunson, made and executed a chattel mortgage 
in the amount of $200 upon certain personal property. The 
mortgage was properly filed for record on August 12, 1941. 
No payments were made on the mortgage. 
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The record shows that defendant James A. Brunson 
filed a petition in bankruptcy in which he listed the plaintiff 
as a secured creditor. Notice of the bankruptcy proceeding 
was given to plaintiff but the plaintiff took no action with 
reference thereto. On February 5, 1944, defendant was 
given his discharge in bankruptcy. On February 6, 1945, 
plaintiff filed its petition and affidavit in replevin in the 
municipal court of the city of Omaha. Service of the writ 
was duly had upon the defendants, but the mortgaged prop- 
erty could not be found. Plaintiff claims the right to pos- 
ession of said personal property or the value thereof. 

. The question is whether the chattel mortgage may be 
foreclosed in replevin after the mortgagee was listed as a 
secured creditor and notice of the bankruptcy proceeding 
properly given to such creditor, or, if the property cannot 
be found, whether plaintiff is entitled to a judgment for 
its value. 

A secured creditor need not file a proof of claim in a bank- 
ruptcy proceeding in order to preserve or enforce his rights 
against the specific property upon which he has a lien, ‘un- 
less he chooses to make claim against the general estate for 
such sum as is due him over and above the value of the 
security. 8 C. J. 8., Bankruptcy, § 431, p. 1296. The effect 
of the discharge is personal to the bankrupt and it has no 
effect upon a valid lien existing on his property. An authori- 
tative text writer states the rule as follows: “A discharge 
being personal in character, releases the bankrupt’s per- 
sonal liability only. It follows, therefore, that a valid lien 
on property of the bankrupt existing at the time of the 
adjudication in bankruptcy, which is not avoided by the 
Bankruptcy Act, may be enforced notwithstanding the dis- 
charge of the bankrupt.” 1 Collier on Bankruptcy, 1660. 

In Paxton v. Scott, 66 Neb. 385, 92 N. W. 611, we said: 
“The discharge of the bankrupt does not affect securities 
and they are subject to a judgment or decree in rem, but the 
creditor applying for such remedy may be required to await 
the result of the bankrupt’s discharge, if the bankrupt or 
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assignee insists upon it. If the creditor have an attachment. 
or other lien, he may have a special judgment entered in 
rem. Lowell, Bankruptcy, sections 396 and 397. The bank- 
ruptcy law was carefully designed to save all liens against. 
property from being affected by the discharge, and: its 
terms seem ample for that purpose.” See, also, Shreck v. 
Hanlon, 74 Neb. 264, 104 N. W. 193. In Prebyl v. Pruden- 
tial Ins. Co., 98 F. 2d 199, it is stated: “But while a mort- 
gage does not convey title nor vest any estate in the mort- 
gagee, it is not released by the mortgagor’s discharge in 
bankruptcy.” 

It is evident under the foregoing authorities that plain- - 
tiff’s lien on the personal property described in the chattel 
mortgage was not released or discharged by the discharge 
in bankruptcy. The record shows, however, that the mort- 
gaged property was not found. Under such circumstances 
plaintiff can obtain no relief by way of a personal judg- 
ment on the note which the chattel mortgage was given to 
secure. 

It is urged that, as the mortgaged property was not taken 
in the replevin proceeding, the action should proceed as one 
for damages, as provided in section 25-10,106, R. S. 1943. 
The record shows that the chattel mortgage was listed with 
the trustee in bankruptcy and that the property given to 
secure the mortgage was also described with particularity. 
The trustee was constructively, if not actually, in possession 
of the property for the purpose of its liquidation in accord- 
ance with the bankruptcy law. 8 C. J. S., Bankruptcy, § 
176, p. 628. There is nothing in the record to show what be- 
came of this property or when it became unavailable to the 
payment of the mortgage debt. For aught this record shows, 
the property may still be in the possession of the trustee, 
or the trustee and not the defendant may have parted with 
the possession of the property to the damage of this plain- 
tiff. We are of the opinion that if it was shown that de- 
fendant was in possession of the property after the com- 
pletion of the bankruptcy proceeding, so that the loss of the 
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right of possession could be charged with certainty to the 
defendant, a judgment for damages could be entered in ac- 
cordance with the cited statute. But there is no evidence 
in this record sufficient to charge the defendant with the 
damages resulting from a failure to find the property. The 
burden being upon the plaintiff to make a case and, the evi- 
dence being insufficient to so do, the trial court properly 
denied a judgment for damages. 
AFFIRMED. 


JOHN BADURA ET AL., APPELLANTS, V. LAWRENCE L. LYONS, 
APPELLEE. 
23 N. W. 2d 678 
FILED JUNE 28, 1946. No. 32062. 

1. Easements. An express easement containing the language “an 
easment of a strip one rod wide on the north side of secticn 4 
to the road east for egress and ingress,” means a bounding line 
such as a road, along the north section line to a road east 
thereof. ; 

2. Trial. Except as to questions of jurisdiction, questions not pre- 
sented to nor passed on by the trial court will not be considered 
on appeal. 

3. Easements. A way of necessity is an easement arising from an 
implied grant or an implied reservation. 

. The word “necessary,” as applied to easements, may in- 

clude cases where other possible modes of access may not be 

made available without labor and expense disproportionate to 
the value of the property purchased. 

. The test of necessity is whether the easement is one for 

which a substitute can be furnished by reasonable labor and ex- 

pense. 

. To determine the reasonableness of the expense of creat- 
ing the way, the costs thereof are compared with the value of the 
property. 

7. Highways. Applying the test to the facts in the instant case, 
the expense required by plaintiffs to utilize the road provided for 
in the express easement would not be disproportionate to the 
value of their property, and no easement by necessity arises. 

8. Easement. In the event an easement by necessity exists, if a 
new way is established by a judgment in partition or by other 
legal action and the expense in creating the new way is not 
disproportionate to the value of the property owned by the 
user of the way of necessity, even though the same continues 
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to be the most convenient way it may be extinguished when the 

necessity ceases. 

. A right-of-way of necessity, in whatever manner it might 
have originated, is limited by the necessity which created it, and 
is suspended and destroyed whenever that necessity ceases, 
and this, notwithstanding its continuance would be convenient to. 
the party claiming it. 

APPEAL from the district court for Sarpy County: 
THOMAS E. DUNBAR, JUDGE. Affirmed. 

Wear, Boland & Nye, for appellants. 

Cranny & Moore, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL, and WENKE, JJ. 

MESSMORE, J. 

This is an action in equity brought by the plaintiffs to 
enjoin interference by the defendant with their use of a 
road leading from a tract of land owned by them across 
lands of the defendant to a public highway. The petition 
raised the issue of an easement by prescription, which was 
controverted by the answer. Plaintiffs have abandoned the 
issue of a right of an easement by prescription in this ap- 
peal, and the remaining issues are whether or not plaintiffs 
are entitled to an easement by necessity or implication, and 
the interpretation and effect of an express easement ap- 
pearing in the referee’s deed. 

We deem it unnecessary to set out the pleadings. 

The district court rendered judgment against the plain- 
tiffs and for the defendant, finding that the plaintiffs were 
not entitled to an easement by prescription, implication, or 
necessity ; that the use of the road by the plaintiffs over the 
defendant’s lands was permissive; and that the plaintiffs 
have an express easement for ingress and egress on a road 
one rod wide on the north side of section 4. The court 
dissolved and vacated the temporary injunction and dis- 
missed the plaintiff’s petition. From this judgment the 
plaintiffs appeal. 

For convenience, the appellants will hereinafter be re- 
ferred to as plaintiffs, and the appellee as defendant. 


444 NEBRASKA REPORTS [VOL. 147 


Badura v. Lyons 


In order to understand the lands and roadway involved 
herein, it is necessary to visualize three tracts of land which 
lie in the north half (N%) of the northeast quarter 
(NEY) and the northeast quarter (NE%) of the north- 
west quarter (NW%) of section 4, township 12 north, 
range 10 east of the 6th P. M., Sarpy County, Nebraska. 
These tracts of land are otherwise known as tax lots Nos. 
1, 2, and 3. Tax lot No. 1 is approximately square and con- 
tains 48.22 acres in the northeast corner of this section. 
Tax lot No. 2 is also approximately square, and contains 
48.18 acres and lies immediately to the west of lot No. 1. 
Tax lot No. 3 lies on the west side of lot No. 2, and the west 
Side of lot No. 3 fronts on the left or east bank of the Platte 
River. A public highway runs approximately north and 
south through tax lot No. 1. The land owned by the plain- 
tiffs is located in the northwest corner of tax lot No. 3, 
fronting on the Platte River. A drainage ditch approxi- 
mately 60 feet in width runs north and south across lot 
No. 1, approximately parallel with the public highway and 
about 350 feet west of said highway. At a point about 126 
feet south of the section line and 350 feet west of the high- 
way, there is a bridge crossing the drainage ditch. 

When plaintiffs located the tract of land in lot No. 3, in 
the autumn of 1923, there was a roadway extending from 
lot No. 3 to the drainage ditch, thence south about 126 feet, 
thence east across the bridge over the drainage ditch and 
extending to the public highway. No crops were planted on 
this roadway, and weeds grew on both sides thereof. The 
plaintiffs and others used this roadway from about 1924, 
until October 7, 1944, when the defendant closed and pad- 
locked the gate where the roadway enters the public high- 
way. 

The record, in addition, discloses the following facts: In 
the autumn of 1923, Stanley Badura and Vencil Barsaballe, 
two of the plaintiffs, while out hunting, and looking for a 
place to fish and hunt subsequently along the Platte River 
and a place for recreation for themselves and families and 
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other friends on occasions, met Frank and Matt McIntee 
who were in possession of certain land bordering the river, 
and inquired of them if they might be privileged to use the 
land for such purposes and did obtain their permission to 
do so. A few years thereafter plaintiffs negotiated with 
Frank, James, and Matt McIntee relative to the acquisition 
of a lease to some land which they could occupy and upon 
which they could build a shack. These negotiations resulted 
in a rental charge of $60 a year for a part of the land in 
lot No. 3. Rental for the use of the land and roadway was 
‘paid each year until 1934. There was a lock placed on the 
gate leading from the public road, and the plaintiffs, as did 
the McIntees, had keys, and on occasions it was necessary 
to obtain keys to go to the plaintiff’s land. These facts dis- 
close a permissive use of the roadway. The plaintiffs were 
tenants of Matt and James MclIntee until the plaintiffs 
purchased the interests of Matt and James McIntee in the 
land in lot No. 3 on November 9, 1934, at which time Matt 
and James McIntee, both single, executed a quitclaim deed 
‘to the plaintiffs, which described the land as one acre more 
or less, together with all accretions to the center of the 
Platte River. The deed also conveyed an easement of a strip 
one rod wide on the north side of section 4, to the road 
east for ingress and egress. This deed was recorded March 
‘28, 1944. 

Prior to November 9, 1934, the land in lot No. 3 in which 
the plaintiffs purchased the interests of Matt and James 
McIntee, was owned by four persons who were brothers 
and sisters, namely, James and Matt MclIntee, Maggie 
Lyons, mother of the defendant, and Kate Brady. In 1939, 
Maggie Lyons died, and her interest in the land was in- 
herited by the defendant and his sister, Mary Lyons Massie. 
Kate Brady quitclaimed her interest to Dr. L. C. Hilsabeck 
in 1939. In 1943, the defendant acquired title to all of lots 
Nos. 1 and 2, by a sheriff’s deed following a foreclosure by 
the Miller Investment Company of a certain tax certificate it 
had for accumulated taxes. The defendant then owned all 
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of lots Nos. 1 and 2, and lot No. 3 at that time was owned 
by the plaintiffs, the defendant, Mary Lyons Massie, and 
Dr. L. C. Hilsabeck. 

On October 20, 1943, the defendant filed a suit in parti- 
tion, to partition lot No. 3. In the partition action the de- 
fendants, who are the plaintiffs in this action, filed an 
amended answer wherein they alleged that they became 
joint owners of and entitled to an easement on a strip of 
land one red wide on the north side of section 4, to the road 
east, for egress and ingress, and in the prayer, asked that 
such easement be allowed. The decree in partition preserved 
the express easement as requested in the amended answer 
and prayer thereof. The referee’s deed also contained the 
express easement. 

The defendant purchased at the partition sale all of the 
land in lot No. 8 except the land owned by the plaintiffs, 
and the referee’s deed to the defendant contained the same 
statement with reference to the easement as appears in the 
decree in partition and in the referee’s deed to the plain- 
tiffs. 

With reference to the roadway covered by the express 
easement, the record discloses that upon inspection of the 
northeast corner of section 4, between the road and the 
drainage ditch running north and south, within a rod of the 
fence there are about 17 trees varying in size, which would 
have to be removed, and the defendant’s evidence discloses 
it would require about eight hours to remove the trees and 
four hours to blast out the stumps. The plaintiff’s evidence 
is to the effect that it would be difficult to remove the trees, 
and that large expense would be attached to using the ex- 
press easement due to the fact that a 78-foot bridge would 
have to be built across the drainage ditch which would 
cost approximately one thousand dollars. Defendant’s evi- 
dence is to the effect that such a bridge could be constructed, 
and though there is a down grade from the dike east to the 
public road, the only grade that would be required at such 
place would be one sufficient to make an easy approach lead- 
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ing to and from the public road. 

Plaintiffs contend the court did not vorneatly interpret 
the language used in the referee’s deed granting plaintiffs 
an express easement over the lands of the defendant; that 
the express easement described in the referee’s deed by the 
language contained therein, was intended to describe the 
roadway which the plaintiffs had used since approximately 
1924, until the defendant, on October 7, 1944, locked the 
gate where said roadway enters the public highway. The 
defendant’s contention is that the language used in the ex- 
‘press easement means an easement one rod wide extending 
from plaintiff’s property in the northwest corner of lot No. 
3, directly east along and adjacent to the north side of said 
section, to the public road running north and south through 
lot No. 1. Plaintiffs argue that the language used, “on the 
north side of said section,” is susceptible of many mean- 
ings, and must be construed by what was intended by the 
parties at the time such language was used by them. 

The language in the referee’s deed is as follows: ‘“To- 
gether with an easement for ingress and egress over a 
strip one rod wide on the north side of said section to the 
road.” 7 

“Where a contract is plain and unambiguous, its meaning - 
should be determined without reference to extrinsic facts.” 
Wood v. Security Mutual Life Ins. Co., 112 Neb. 66, 198 
N. W. 578. 

Extrinsic evidence rules applicable to contracts are like- 
wise applicable to deeds, insofar as the deeds are contrac- 
tual. See Frey v. Drahos, 6 Neb. 1, 29 Am. Rep. 353. 

The noun “side’’ is defined in Webster’s New Interna- 
tional Dictionary, (2d ed.) Unabridged, p. 2330, as “A 
bounding line of a geometrical figure; as, the side of a field, 
square, river, road, etc.” 

The word “side,” as used in the express easement, is not 
used in a technical sense, but as.it is commonly and properly 
understood. 

Tt seems apparent that any interpretation of the words, 
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“one rod wide on the north side of section 4,” which would 
permit a road that was not alongside and adjacent to the 
north side of said section cannot stand. We conclude that 
_the trial court correctly interpreted the language used in 
the referee’s deed to plaintiffs in the partition action. 

There is a further reason why the plaintiffs cannot pre- 
vail in this contention. Plaintiffs have not made any claim 
in their pleadings in the district court that the referee’s 
deed, by the express easement contained therein, granted 
them the use of the roadway as contended for by them. 
There is no evidence in the record as to what the plaintiffs 
thought or considered was the road which they were grant- 
ed by the easement in the referee’s deed. This issue is raised 
by the plaintiffs for the first time in this court. The follow- 
ing authorities govern: : 

“An issue not raised by the pleadings and proof in the 
district court cannot be raised for the first time in the su- 
preme court.’’ Horbach v. Butler, 135 Neb. 394, 281 N. W.. 
804. 

“Except as to questions of jurisdiction, questions not 
presented to nor passed on by the trial court will not be con- 
sidered on appeal.” Callahan v. Prewitt, 143 Neb. 787, 13 
N. W. 2d 660; see, also, State, ex rel. Sorensen v. Commer- 
cial State Bank, 126 Neb. 482, 253 N. W. 692; Williams v. 
Lantz, 123 Neb. 790, 244 N. W. 400. 

Plaintiffs contend that under the facts disclosed by the 
record, they are entitled to an apparent or visible easement 
over the lands of the defendant for ingress and egress to 
and from the land of the plaintiffs. 

When the land was offered for sale in the partition action 
the plaintiffs owned the interest of Matt and James McIntee 
in that part of lot No. 3 as shown by quitclaim deed. The de- 
fendant owned al] other interests in the same tract of land 
in lot No. 3 as shown in the deed from James and Matt 
McIntee to the plaintiffs, and owned the balance of lot No. 
8, and lots Nos. 1 and 2. Therefore, there was a common 
ownership in the tract of land as described in the quitclaim 
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deed from James and Matt McIntee to the plaintiffs. 

The plaintiffs argue that the fact that the roadway was 
used by them for nearly 25 years was well known to the 
defendant. He had been over the roadway, through the 
gate, and over the bridge, and had observed the roadway, 
and further, knew that the roadway constituted the only 
means of ingress to and egress from the plaintiff’s tract 
of land in lot No. 3. Therefore, the defendant’s lands were 
burdened with an easement in favor of the plaintiffs to 
‘ permit ingress to and egress from the plaintiff’s land over 
the lands of the defendant. The plaintiffs further state that 
under such circumstances there is an apparent and visible 
easement, and in support of their contention cite Arterburn 
v. Beard, 86 Neb. 733, 126 N. W. 379, and DeConly v. 
Winter Creek Canal Co., 110 Neb. 102, 193 N. W. -157, as 
follows: ‘One who purchases land burdened with an open 
and visible easement is charged with notice of the same, 
and the estate he purchases is servient to the easement.” 

From an analysis of the cited cases compared to the case 
at bar, in the cited cases there was an existing easement 
at the time the proceedings were instituted, while in the 
instant case there was no existing easement in favor of 
the plaintiffs at the time they brought this action. The de- 
fendant would not be bound by the plaintiff’s use of the 
road in a claimed easement unless in truth and in fact 
an easement actually existed. No easement by prescrip- 
tion existed, and we conclude that the plaintiffs did not have 
a visible or apparent easement as contended for by them. 

Plaintiffs contend they are entitled to an easement by 
implication or necessity. This contention is based on the 
following facts, in substance: First, that the interests of 
James and Matt McIntee in the tract of land in lot No. 8 
were purchased for $240. Thereafter the plaintiffs spent 
several hundred dollars in improving their property, found 
that their title was imperfect, and in the partition action 
were required to bid against competition the amount of 
about $1,600 to acquire the full title of a part of the land 
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in lot No. 3. Further, to utilize the easement appearing in 
the referee’s deeds would require a 78-foot bridge across 
the drainage ditch, which would cost approximately one 
thousand dollars. It would further be necessary to con- 
struct a grade on the east side of the drainage ditch to the 
highway, and to remove several trees along the section 
line. : 

“A way of necessity is an easement arising from an im- 
plied grant or implied reservation; it is the result of the 
application of the principle that whenever a party con- 
veys property, he conveys whatever is necessary for the 
beneficial use of that property and retains whatever is nec- 
essary for the beneficial use of land he still possesses. A 
way of necessity usually arises where there is a convey- 
ance of a part of a tract of land of such nature and extent 
that either the part conveyed or the part retained is en- 
tirely surrounded -by the land from which it is severed or 
by this land and the land of strangers. It is a universally 
established principle that where a tract of land is con- 
veyed which is separated from the highway by other lands 
of the grantor or surrounded by his lands or by his and 
those of third persons, there arises, by implication, in 
favor of the grantee, a way of necessity across the premises 
of the granter to the highway. In other words, if one grants 
a piece of land in the midst of his own, he thereby impliedly 
grants a way to reach it.” 17 Am. Jur., Easements, § 48, 
p. 959. 

The courts are not in complete harmony as to the degree 
of necessity that is required to authorize an implied grant 
or reservation of a way of necessity. That is, that ways of 
mecessity are ways of strict necessity as distinguished from 
ways of mere convenience, see Corea v. Higuera, 153 Cal. 
451, 95 P. 882, and annotations to 17 L. R. A. N. 8. 1019 
and 26 L. R. A. N. S. 349; and that the degree of necessity 
requisite to support such a way is an absolute necessity, 
for which inconvenience without more does not suffice. 

The principle contended for by the plaintiffs with refer- 
ence to an easement by necessity follows a line of cases 
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such as Pettingill v. Porter, 8 Allen (Mass.) 1, 85 Am. 
Dec. 671; Smith v. Griffin, 14 Colo. 429, 23 P. 905; Gallo- 
way v. Bonesteel, 65 Wis. 79, 26 N. W. 262, 56 Am. Rep. 
616; and annotation appearing in Ann. Cas. 1918C, 1112, 
wherein the reasoning is in substance as follows: The word 
“necessary” cannot reasonably be held to be limited to ab- 
solute physical necessity, and as explained in 17 L. R. A. 
1020, many courts have signified their approval of the 
declaration in Pettingill v. Porter, supra, to the effect that 
the word “necessary” is to receive a more liberal and rea- 
sonable interpretation so as to include cases where other 
possible modes of access cannot be made available without 
labor and expense disproportionate to the value of the 
property purchased. For decisions which hold that another 
way of ingress and egress, to negative an implication of a 
grant of way by necessity, must be reasonably practicable, 
see Trump v. McDonnell, 120 Ala. 200, 24 So. 353; Smith 
v. Griffin, supra; Gaines v. Lunsford, 120 Ga. 370, 47 S. E. 
967, 102 Am. St. Rep. 109; Oliver v. Pitman, 98 Mass. 46; 
Schmidt v. Quinn, 186 Mass. 575; Goodall v. Godfrey, 53 
Vt. 219, 38 Am. Rep. 671; and Galloway v. Bonesteel, supra. 

Some of the courts have adopted as the test of necessity 
the question whether the easement is one for which a sub- 
stitute can be furnished by reasonable labor and expense. 
Gaynor v. Bauer, 144 Ala. 448, 39 So. 749, 3 L. R. A. N.S. 
1082; Bussmeyer v. Jablonsky, 241 Mo. 681, 145 S. W. 772, 
Ann. Cas. 1918C, 1104; Annotations, 8 L. R. A. N.S. 327 
and 10 Eng. Rul. Cas. 58; 17 Am. Jur., Easements, § 44, p. 
954, § 50, p. 963. 

If the reasonableness of the expense of creating a way is 
made the test of necessity, it should be determined by com- 
paring the cost of creating the way ,with the value of the 
property. See Pettingill v. Porter, supra; Wiese v. Thien, 
279 Mo. 524, 2148S. W. 853, 5 A. L. R. 1552. 

While in making the application of the test, the facts and 
circumstances of each case must be considered, it is ap- 
parent from the following cited cases and a resume of the 
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facts thereof, that it must be shown that the expense in- 
cident to creating the new way must be disproportionate 
to the value of the plaintiff's property. The facts in the 
instant case do not warrant that conclusion. 

In Carey v. Rae, 58 Cal. 159, M. and R. with others, were 
tenants in common of a ranch, and in an action of partition, 
a tract of land, designated as “‘survey No. 55,” was allotted 
to M. and ‘survey No. 62” to R. M. brought an action to 
establish a right-of-way over R.’s land, claiming that he 
had no other avenue of transit from his land to the county 
road, and that he was entitled to a way of necessity. It 
appeared, however, that by the judgment another road was 
established from M.’s land to the county road, passing 
along the front of R.’s land, but this road was rendered 
impassible by a ditch and slough at a point opposite R.’s 
land, which would require an expenditure of about one 
thousand dollars to fill it up. It was held that the plaintiff 
was not entitled to a right-of-way. 

In principle, Carey v. Rae, supra, is analogous to the case 
at bar. In the instant case the plaintiffs received a referee’s 
deed containing an express easement which would require 
them to expend a reasonable amount of money to obtain 
ingress and egress to and from their property to the public 
road. This would not be sufficient reason to establish an 
easement by necessity. 

In Cooper v. Maupin, 6 Mo. 624, 35 Am. Dec. 456, the 
case involved a question whether one had a way of necessity 
over the lands of another because, to pass over his own 
lands, he would have to improve a road down a bluff along 
the Missouri River. The proof showed defendant claimed 
he could make a road down the bluff in two or three months 
with a team and a couple of hands, and the court held there 
was no necessity for his passing over the lands of another. 

The plaintiffs, as defendants in the partition action, ob- 
tained the relief which they sought. The mere fact that the 
road over which they formerly traveled would be more 
convenient, or that to create the new way would necessitate 
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an expenditure of some money, are not sufficient reasons 
to warrant an easement by necessity in favor of the plain- 
tiffs, especially so when the expense to create the new way 
is reasonable and not dispropordonate to the value of the 
plaintiffs’ property. 

No implication of a grant of an easement arises from 
proof that the easement will be convenient in the occupa- 
tion or use of the land granted. The foundation of the ease- 
ment is by necessity and not convenience. See 19 C. J., 
Easements, § 115, p. 922. See, also, Waubun Beach Assn. v. 
Wilson, 274 Mich. 598, 265 N. W. 474, 103 A. L. R. 983. 

Even assuming the plaintiffs had established a right-of- 
way by necessity, such right-of-way would continue only 
until some other lawful way had been acquired, and ordin- 
arily the right of necessity would not be extinguished so 
long as the necessity continued to exist. Nevertheless, a way 
of necessity ceases as soon as the necessity to, use it ceases. 
That would be the situation in the instant case. i 

If the owner of a way of necessity acquires a public way 
which is laid out and which affords access to his premises, 
or if a new way is established by a judgment in partition 
(which is true in the instant case wherein an express ease- 
ment is shown in the referee’s deeds), the right-of-way of 
necessity ceases, and the fact that a former way of necessity 
continues to be the most convenient way will not prevent 
its extinguishment when it ceases to be absolutely neces- 
sary. See 19 C. J., Easements, § 171, pp. 953, 954. See, also, 
» Waubun Beach Assn. v. Wilson, supra. 

“A right of way of necessity, in whatever manner it 
might have originated, is limited by the necessity which 
created it, and is suspended or destroyed, whenever that 
necessity ceases; and this, notwithstanding its continu- 
ance, would be convenient to the party claiming it.’”’ Pierce 
v. Selleck, 18 Conn. 321. 

For the reasons given in this opinion, we conclude that 
no easement by necessity is shown to be in the plaintiffs, 
but rather plaintiffs have an express easement as set forth 


454 NEBRASKA REPORTS [VOL. 147 


Lynde v. Wurtz 


in the referee’s deeds in the partition action, which they 
may properly utilize. 
For the reasons. given in this opinion, the judgment of the 
district court is affirmed. 
AFFIRMED. 


LLOYD LYNDE, APPELLEE, v. A. M. WURTZ, APPELLANT. 
23 N. W. 2d 703 
FILED JUNE 28, 1946. No. 32083. 
1. Appeal and Error: JUSTICES OF THE PEACE. An appeal from the 
county court or justice of the peace to the district court must 
be taken within 30 days as provided in section 27-1303, R. S. 
1943, unless prevented by some act or neglect of the court. 
. The rule whereby the right to appeal from the 
county court or justice of the peace is not destroyed by failure 
to perfect the appeal within the time limited by law, where the 
delay is caused solely by the default of the officer, relates only 
to the failure of the officer to perform a duty imposed upon him 
by law. 


. If the officer undertakes to perform some act not im- 
posed upon him by law he does so as the agent of the appellant 
and his neglect is attributable to the appellant himself. 

APPEAL from the district court for Cedar County: SID- 
NEY T. FRUM, JUDGE. Affirmed. 

E. J. McCarthy, for appellant. 

Clarence E. Haley, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL, and WENKE, JJ. 

CHAPPELL, J. 

This is a forcible entry and detainer action. The issues 
were appropriately made in the county court and after 
hearing on the merits judgment was entered August 28, 
1945, finding generally for plaintiff. Defendant filed a bond 
for appeal to the district court on September 6, 1945. It 
was approved on that date. However, the transcript was 
not filed in the district court until October 9, 1945. There- 
after, plaintiff filed a motion in the district court to dis- 
miss the appeal for the reason that it was not perfected 
within 30 days next following rendition of the judgment, as 
required by section 27-1308, R. S. 1943. That method of 
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procedure was approved by this court in Schoonover v. 
Saunders, 48 Neb. 463, 67 N. W. 442. 

The motion to dismiss was heard on the merits, whereat 
oral evidence was adduced by both parties at the conclu- 
_sion of which the trial court sustained plaintiff’s motion 
and dismissed defendant’s appeal. Motion for new trial was 
filed and overruled whereupon defendant appealed to this 
court, assigning as error that the dismissal was contrary 
to law and not sustained by the evidence. We find that the 
assignments cannot be sustained. 

Section 27-1303, R. S. 1943, provides in part: “The jus- 
tice shall make out a certified transcript of his proceedings, 
including the undertaking taken for such appeal, and shall, 
on demand, deliver the same to the appellant or his agent, 
who shall deliver the same to the clerk of the court to 
which such appeal may be taken, within thirty days next fol- 
lowing the rendition of such judgment.” 

It is conceded that the transcript in the case at bar was 
not filed within the required 30-day period. At the outset it 
should be said, however, that defendant’s present counsel 
is not responsible for the dereliction since he did not rep- 
resent defendant until after the transcript had already 
been filed out of time. 

- The statute involved has been construed many times by 
this court. In Welsh v. Valla, 102 Neb. 84, 165 N. W. 895, 
it was held: “An appeal from the county court or justice 
of the peace to the district court must be taken within 30 
days as provided in section 8453, Rev. St. 1913, unless 
prevented by some act or neglect of the court.” In the 
opinion it was said: “The statute is in form mandatory. 
* * * It provides that the party taking the appeal ‘shall de- 
liver the same (the transcript on appeal) to the clerk of 
the court to such appeal may be taken within 30 days 
next following the rendition of such judgment.’ This court 
has several times decided that, when the delay is caused 
entirely by the fault of the court, the time may be extended, 
and in some of those decisions has taken occasion to say 
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that ‘the appellant, unless unable to procure a transcript 
from the justice, must see that it is filed as required by 
statute,’ and ‘the appellant must be diligent and file his 
transcript within the time limited or the appeal will fail.’ 
Lincoln Brick & Tile Works v. Hall, 27 Neb. 874. And ‘the 
time within which an appeal may be taken is fixed * * * and 
we know of no law by which the time can be extended by 
the court, unless by the default of the officers, and without 
negligence on his part, the party seeking to appeal is pre- 
vented from doing so.’ Miller v. Camp, 28 Neb. 412.” 

In Kates v. Spencer, 105 Neb. 599, 181 N. W. 520, it was 
held: “A party who is free from fault and laches should 
not be deprived of his right to an appeal solely by the negli- 
gent failure of a justice of the peace to prepare a trans- 
cript in time for such party to have it filed in the district 
court within 30 days.” In the opinion it was said: “When 
defendant gave an approved appeal bond, ordered a trans- 
cript, and paid the necessary fee * * .* it was the duty of 
the justice of the peace, without any further demand or a 
personal call, to have the transcript ready in ample time 
to be transmitted to the district court within 30 days from 
the rendition of the judgment.” See, also, Hagadorn v. 
Wagoner, 4 Neb. (Unof.) 7138, 96 N. W. 184. 

In Van Sant vy. Francisco, 55 Neb. 650, 75 N. W. 1086, 
it was held: “‘The rule whereby the right to appeal from 
the county court or a justice of the peace is not destroyed 
by failure to perfect the appeal within the time limited by 
law, where the delay is caused solely by the default of the 
officer, relates only to the failure of the officer to perform 
a duty imposed upon him by law. If the officer undertakes to 
perform some act not so required of him, he does so as the 
agent of the appellant, and his neglect is attributable to the 
appellant himself. 

“It is the duty of the county judge or justice of the peace 
to make out a transcript and on demand deliver it to 
the appellant or his agent, but the demand and the de- 
livery should be at the -office of the officer. It is not his 
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duty to deliver a transcript at some other place, by mail 
or messenger,” 

The sole question presented then is whether the trans- 
cript was not filed in time by reason of the neglect, fault, 
or laches of the court or of the defendant. In the.light of 
the authorities heretofore cited that question resolves it- 
self primarily into one of fact. Defendant testified sub- 
stantially that when he filed his appeal bond his two sure- 
ties were present and he asked the county judge if he 
would -take care of the “script” and “he says yes.” That is 
all that was said about the transcript. Concededly, de- 
fendant never inquired about or tendered any fees and 
never inquired about the transcript again or demanded it 
by personal call or otherwise until after the statutory 
period of 30 days had elapsed and the transcript had not 
been filed. His attorney who then represented defendant 
did not testify and there is no contention that he ever took 
any steps'to obtain and file the transcript. 

One of defendant’s sureties, as a witness for defendant, 
testified that the judge said that he was going to take care 
of the transcript and have it filed. On the other hand, de- 
fendant’s other surety, when called as a witness for de- 
fendant, testified that he was present at that time but did 
not hear any conversation relative to a transcript. 

The county judge who was called by plaintiff testified 
that the conversation at that time related solely to the ap- 
peal bond, its approval, and filing. He testified that nothing 
was ever said by defendant or others, including defendant’s 
then attorney, concerning a transcript, that it was never 
requested or demanded until after the statutory period had 
elapsed, when defendant called about it, and that no fees 
were ever tendered or inquiry made by anyone concerning 
the cost thereof. 

Under such circumstances we are unable to conceive how 
the trial court could have justly found under the law that 
_ defendant was free from neglect, fault, or laches, or that 
he was deprived of his right of appeal solely by reason of 
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any neglect, fault, or laches of the county judge. 

One other question was argued in plaintiff’s brief but in 
oral argument to this court it was conceded by counsel 
to be without merit and we need not discuss it. 

For the reasons heretofore stated, we conclude that the 
dismissal of defendant’s appeal was correct, and it is 
affirmed. 


AFFIRMED. 


JESSE M. BURNETT, APPELLANT, V. THE CENTRAL NEBRASKA 
PUBLIC POWER AND IRRIGATION DISTRICT, A PUBLIC COR- 
PORATION, APPELLEE, 


23 N. W. 2d 661 
FILED JUNE 28, 1946. No. 32016. 

1. Eminent Domain: CONSTITUTIONAL LAW. Eminent domain 
is an attribute of sovereignty, inherent in a sovereign state 
whether or not reference is made to it in the Constitution of 
the state. The power exists independently of the Constitution, the 
provision of the Constitution with reference thereto being a 
limitation on the exercise of the power and in no sense of the 
word a grant of the power. The exercise thereof in this state 
has been limited only insofar as the Constitution requires just 
compensation shall be paid for all property taken or damaged. 

2. Eminent Domain. The right: to exercise the power of eminent 
domain rests in the Legislature. 

. The Legislature has the right to delegate the power of 
eminent domain and to restrict or limit the extent of its use. 
. Where the statute specifically limits the extent of the 
taking both the parties and the court are bound thereby and the 
condemnor can take no greater interest than the statute author- 
izes. Any taking in excess thereof is without authority and of 
no force and effect. 
. If the statute expressly authorizes the taking of a fee, the 
condemnor, if he finds it necessary to do so, may take the 
whole of the fee since the authorization as to the extent of the 
taking is a matter of legislative and not judicial concern. 
. However, where a statute confers the power of eminent 
domain but does not specifically provide for the extent of the 
taking, such as a fee or a lesser interest, then, when the power 
is sought to be exercised by the taking of the fee or an interest 
therein, it becomes a question for the courts to determine what 
part of the freehold is reasonably necessary to satisfy the public 
purpose for which the power has been granted. 
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7. 


. The district having been granted the power of eminent 

domain with no specific restriction as to the extent of its right 

to take, the Legislature thereby delegated to it the right to 
exercise such power to whatever extent was reasonably necessary 
to carry out the purpose for which the power was delegated. 

: JUDGMENTS. When the district brought the condemna- 
tion proceedings and thereby exercised the power of eminent do- 
main and therein designated the extent of the interest in the lands 
that it required then, on appeal to the district court, the question 
of the reasonable necessity of the extent of the taking for the 
use intended was in issue and if objected to by the owner could 
and should have been raised therein. The owner having failed 
to do so in that proceeding cannot raise the question here. 

9. Where lands are taken and paid for by the district for the 
purpose of creating a reservoir in order to establish a water 
supply, exclusive possession thereof is one of the necessary 
rights acquired. 

APPEAL from the district court for Keith County: J. 
LEONARD TEWELL, JUDGE. Affirmed. 

Mothersead & Wright and G. J. McGinley, for appellant. 

Beatty & Clarke, R. O. Canaday, and P. E. Boslaugh, for 
appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL, and WENKE, JJ. 

WENKE, J. 

Jesse M. Burnett, as plaintiff, brought this action in the 
district court for Keith County against The Central Ne- 
braska Public Power and Irrigation District, a public cor- 
poration, as defendant. The purpose and object of the action 
is to obtain a judgment declaring the rights of the parties 
in and to the lands involved. The plaintiff prayed he be 
decreed to be the owner in fee thereof, that the defendant be 
found to have only an easement over the lands for the pur- 
pose of storing water for irrigation and power purposes, 
that he be declared entitled to use said lands in every way 
consistent with such easement and which does not interfere 
therewith, and for a judgment for damages for the use 
thereof for the years 1941 and 1942. 

Other than the prayer for damages, the nature of the 
plaintiff's action is set forth in the seventh paragraph of 
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his petition as follows: ‘That the plaintiff is still the owner 
of the fee title to the said lands and that the defendant has 
only a right of way, or easement, over the said land for the 
purpose of storing water for power and irrigation purposes 
and that the plaintiff is entitled to every use and profit 
which can be derived from such land which is consistent 
with the defendants easement and which does not in any 
way interfere with the enjoyment of said right of way or 
easement by the defendant, but that the defendant claims 
to be the owner in fee of the said lands and claims to be en- 
titled to its possesion for all purposes and refuses to permit 
the plaintiff to make use of the said land not inconsistent 
with the defendants easement.” 

Among the several issues raised by the defendant’s an- 
swer and cross-petition the fifth paragraph raises the is- 
sue that the defendant is the owner of said premises in fee 
and denies that the plaintiff has any right in or to the same. 
This paragraph is as follows: “This defendant specifically 
denies that the plaintiff now has any right, title or interest, 
either legal or equitable, in and to the real estate described 
in plaintiff’s petition or in and to the use or possession 
thereof, but alleges that this defendant is now the sole, 
absolute, fee simple, title owner of said real estate and all 
of the incidents and rights appurtenant to such ownership.” 

The trial court found generally for the defendant and 
against the plaintiff; found that the defendant, by virtue 
of the condemnation proceedings, acquired an absolute fee 
simple title to the lands therein taken and to the immediate 
and exclusive possession thereof; that the plaintiff has no 
right, title, or interest therein; quieted the defendant’s 
title thereto and dismissed plaintiff's action. From this 
judgment, after motion for a new trial had been overruled, 
the plaintiff appeals. 

The appellee is a public power and irrigation district 
organized under Senate File 310, Laws of 1933, ch. 86, p. 
337, which is now chapter 70, sections 601 to 679, inclusive, 
R. S. 1948, and will be referred to as the district. 
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Under the provisions of section 21 of the Federal Power 
Act, U.S. C. A., tit. 16, § 814, the district filed its applica- 
tion in the United States District Court for the District 
of Nebraska, North Platte Division, to acquire lands neces- 
sary for its on-river reservoir, which included the lands of 
the appellant that are in this action involved. This con- 
demnation proceeding was instituted on April 22, 1940. The 
district in said application set forth that it wag necessary 
to acquire said lands for the construction of its on-river 
reservoir on the North Platte River and described the rea- 
son therefor as follows: “That the real estate above de- 
scribed is required by the applicant as incident to and neces- 
sary for the construction of applicant’s works of internal 
improvement, in that applicant as a part of its works of in- 
ternal improvement is required to construct a dam across 
the North Platte River at a point to the east of the above 
described land, which will thereby create an on-river reser- 
voir westward from said dam, thereby requiring applicant 
to acquire all of the land the subject of these proceedings 
and that the above described real estate, the subject of these 
proceedings, is absolutely necessary and essential to the use 
of the applicant in the construction of its said works of 
internal improvement and said land will be inundated and 
flooded by the waters stored in said reservoir and that all 
of said lands above described will be completely taken and 
utilized by the applicant in its works of internal improve- 
ment.” 

The prayer of said application included the following: 
“That your applicant be authorized to enter upon and take 
such lands for such purposes and that said applicant may be 
fully vested with full right, title, and interest in and to said 
lands sought to be condemned herein and have immediate 
possession thereof, upon payment into this court of the 
amount of the award made by the appraisers and for such 
other relief as may be just and equitable.” 

On May 16, 1940, the appraisers determined the damage 
for the taking and appropriation of said real estate and| 
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from such award both the district and appellant appealed 
to the federal district court. On August 2, 1940, the appel- 
lant filed his petition in the federal district court, wherein 
he alleged as follows: “The plaintiffs therefore allege that 
the fair and reasonable market value of the lands and im- 
provements appropriated for the use of the defendant in 
the construction of said dam and reservoir is * * * that the 
property remaining in plaintiffs’ possession after said ap- 
propriation by the defendant is damaged by reason of the 
severance and destruction of the property so taken in the 
amount of * * * that with said lands appropriated, taken 
out and severed from said ranch, the value of the remain- 
ing portion of said ranch, * * * .” 

The district’s answer filed thereto on August 17, 1940, 
contains the following: ‘“‘ * * * that said lands so taken, and 
the whole thereof, are essential and necessary for the con- 
struction and operation of the works of internal improve- 
ment of the said defendant, and that said defendant 
now requires al] of said lands so condemned and the whole 
thereof and that the same are absolutely necessary for de- 
fendant’s uses and purposes of internal improvement.” 

The following is part of the court’s instruction to the 
jury in determining the value of the land taken: “Now, 
as to the matter of your allowance. You are to allow the 
fair, reasonable market value of the land taken, and the 
damage to the Jand remaining based upon the fair, reason- 
able market value of the land before the taking, and after.” 

In conjunction with the general verdict returned by the 
jury determining the total damage, four special interroga- 
tories were given the material part of the one pertinent 
here is as follows: “What does the jury find is the fair rea- 
sonable market value of the * * * land taken, * * * which 
land was taken by the defendant for its purposes of in- 
ternal improvement, * * * .” 

The court entered a judgment upon the verdict returned 
by the jury. This judgment includes the following: “ * * * 
THAT the plaintiffs, * * * , have and recover ftom the de- 
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fendant, * * * the sum of $53,326.75 in full and complete 
satisfaction of any and all damages against said defendant 
by reason of the defendant’s taking and appropriating the 
lands of the plaintiffs, * * * for the uses and purposes re- 
lated in the application of the defendant. * * * .” 

Appeal was taken therefrom to the Circuit Court of 
Appeals but the issues here involved were not involved in 
that appeal. The district paid and the appellant accepted 
and received the full amount of damages awarded. 

It is apparent from these quotations taken from the con- 
demnation proceedings and from a study of the proceedings 
as a whole that it was the purpose of the district to con- 
demn the fee title to the lands taken, that the parties so 
understood the nature of the proceedings and no objec- 
tions were made thereto by the appellant, that the issues 
were so made and tried, the damage determined on that 
basis and judgment was entered thereon by the court. 

The evidence shows that the reservoir, when full, will 
hold 2,000,000 acre-feet and that at the time of_the trial it 
contained 720,000 acre-feet. In June of 1942 it held 
1,000,000 acre-feet which, up to the time of the trial, had 
been the most that it had contained. It further shows that 
1,400,000 acre-feet will put water on the land here involved. 
It therefore appears that none of the lands here involved 
had been flooded at the time of the trial although it all lies 
within the main reservoir area. There is, however, a small 
area referred to as free-board which is beyond the water in 
the reservoir when filled. This area is intended to take care 
of ice conditions, washing and things of that nature which 
may occur when the reservoir is full. 

The evidence with reference to the use of the lands by 
the district subsequent to its condemnation thereof shows 
that in 1941 hay was cut thereon and that commencing with 
1942 the district leased this, and other lands in the basin 
area that were not flooded, for a period from May 1, 1942, 
to May 1, 1947, to Archie E. Harris. This lease had certain 
restrictions therein as to the use Harris might make thereof: 
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and conditions as to the district’s rights in regard to the 
use so made. The appellant leased the lands here involved 
from Harris and has been in possession thereof ever since 
1942, 

The lease to Harris states the reason why the district 
leased the premises and the use to be made thereof as 
follows: 

“Due to fluctuating water conditions on the North Platte 
River and fluctuating demands for water stored, and to 
the infrequency of emergency conditions requiring the 
storage of water above the 3270-foot level, there will be a 
large area of the reservoir basin which will not be covered 
with water continuously, and due to the conditions above 
mentioned, may not be covered with water for periods ex- 
tending over a period of years. 

“Some of the area that may not be covered with water 
continuously now raises good wild hay and alfalfa hay and 
some has been farm land. This land can continue to be used 
profitably as hay land and farm land until such time as it 
will be covered by water.” 

Under these facts the appellant contends that only an 
easement to flood the lands to create a reservoir and the 
possession thereof for that purpose was obtained by the 
condemnation proceedings and that subject to such ease- 
ment the fee title remained in the former owner, the ap- 
pellant; that as such owner he has the right and is en- 
titled to use the land in such manner as is. consistent with 
the easement and does not interfere therewith. 

The district claims, along with other contentions, that 
it obtained a fee title by reason thereof and that the ap- 
pellant has no interest in said premises whatsoever. 

Therefore, the first question involved in this appeal is 
whether the district acquired a fee title to the lands con- 
demned or whether it acquired only an easement. to flood 
the same. If it acquired a fee title, as found by the trial 
court, then all the other issues raised herein become imma- 
terial because appellant admits and the federal district 
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court determined that at the time of the taking the dis- 
trict was entitled to immediate possession of the premi- 
ses for the purpose for which they were taken. 

Did the court, in the condemnation proceedings, have 
the power to authorize the condemnor to take a fee and, if 
so, was it properly determined in that proceeding? 

Eminent domain is an attribute of sovereignty, inherent 
in a sovereign state whether or not reference is made to it 
in the Constitution of the state. The power exists inde- 
pendently of the Constitution, the provision of the Consti- 
tution with reference thereto being a limitation on the 
exercise of the power and in no sense of the word a grant 
of the power. The exercise thereof in this state has been 
limited only insofar as the Constitution requires just com- 
pensation shall be paid for all property taken or damaged. 
May v. City of Kearney, 145 Neb. 475, 17 N. W. 2d 448. 

In Forney v. Fremont, E. & M. V. R. R. Co., 28 Neb. 
465, 86 N. W. 806, we stated as follows: “Eminent domain 
is the power to take private property for public use. 1 
Bouv. Law Dict., 524. It is the power which remains in the 
government to resume the possession of property upon 
making just compensation therefor, whenever the public 
interest requires it. This right of resumption may be exer- 
cised when required for the public good in the construction 
of a railroad, public road, canal, or other like work. The 
right of eminent domain, however, does not permit the 
sovereign power to take the property of one citizen and 
transfer it to another even for full compensation. Beekman 
v. Saratoga, etc., R. R. Co., 3 Paige’s Ch., 73. In other words, 
the right of eminent domain gives to the legislature the 
control of private property for public uses, and for pub- 
lic uses only. 2 Kent’s Co., 339, and cases cited. This being 
the rule, the property must be used for the purpose which 
justified its taking, otherwise it would be a fraud on the 
owner and an abuse of power, and the authority being in 
derogation of private right, is to be strictly construed.” 

The right to exercise the power of eminent domain rests 


466 NEBRASKA REPORTS [VOL. 147 


Burnett v. Central Nebraska Public Power and Irrigation District 


in the Legislature. This is stated in McInnis v. Brown 
County Water Improvement District No. 1, Tex., 41 S. W. 
2d 741, as follows: “Eminent domain, or the power to take 
private property for public use, is an inherent and inalien- 
able attribute of sovereignty. Its delegation to the Legis- 
lature is implied from the general grant of legislative 
power; requires no express authority; and constitutional 
provisions touching it are generally regarded as limitations 
upon the legislative authority. See 20 C. J. p. 518, s. 1; 10 
R. C. L. p. 11, s. 9; Lewis on Eminent Domain (8d Ed.) 
vol. 1, pp. 20, 21, ss. 9 and 10.” 

The Legislature has the right to delegate this power 
and to restrict or limit the extent of its use. As stated in 
18 Am. Jur., Eminent Domain, § 114, p. 740: ‘The legis- 
lature has the plenary power not only to grant or withhold 
the right to exercise the power of eminent domain, but 
also to define the quantum of interest or estate which may 
be acquired, whether an easement or the fee or some estate 
intermediate these two, such as a base, conditional, or de- 
terminable fee. The interest taken depends always on the 
construction of a statute authorizing the taking. Generally, 
the rule of construction applied to determine the extent 
of the grant of the power of eminent domain is that its ex- 
ercise is limited to the express terms or clear implication 
of the statute in which the grant is contained. So, if a 
statute expressly or by necessary implication declares that 
a fee shall be taken, the condemner will acquire the fee 
specified. Whether the granting of such an estate is good 
public policy, there being no constitutional restriction, is 
a legislative, not a judicial, question. But where the lan- 
guage of the statute will bear that construction, courts, 
as a general rule, seem disposed to leave the fee in the 
landowner.” 

The parties cannot grant to the court any greater power 
to take the property than the condemnor was authorized 
by statute to take. This is stated in Brooklyn Park 
Commissioners v. Armstrong, 45 N. Y. 234, 6 Am. Rep. 70, 
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as follows: “But, neither by such renunciation, nor without 
it by proceedings under the statute, could the city obtain 
a right more extensive than it was authorized by the stat- 
ute to acquire. The act of the owner, in accepting the 
awarded compensation, could not be made broader than the 
provisions of the law to which he thereby assented; nor 
could the city, by proceedings under it, reach a title greater 
than it conferred the power of acquiring. From the inter- 
pretation of the statute itself, then, must be found the ex- 
tent of the right of the city in the lands taken.” 

Thus, where the statute specifically limits the extent of 
the taking, both the parties and the court are bound thereby 
and the condemnor can take no greater interest than the 
statute authorizes. Any taking in excess thereof is with- 
out authority and of no force and effect. Likewise, if the 
statute expressly authorizes the taking of a fee, the con- 
demnor, if he finds it necessary to do so, may take the whole 
of the freehold since the authorization as to the extent of 
the taking is a matter of legislative and not judicial con- 
cern, See McInnis v. Brown County Water Improvement 
District No.1, supra; Kingman County Commissioners v. 
Hufford, 126 Kan. 106, 266 P. 9382; Roberts v. Sioux City 
& P. R. Co., 73 Neb. 8, 102 N. W. 60; The Brooklyn Park 
Commissioners v. Armstrong, supra; Jones v. Oklahoma 
City, 192 Okl. 470, 1387 P. 2d 233; Oakland Club v. South 
Carolina Public Service Authority, 30 F. Supp. 334. 

Under the provisions of sections 70-625, 70-626, and 
70-627, R. S. 1948, the Legislature contemplated and au- 
thorized districts to purchase, lease, or otherwise acquire 
such real and personal property as is reasonably necessary 
for the conduct of its business, to own and hold the same, 
or, in case it is no longer necessary for that purpose, to sell 
it. These statutes provide that the district can purchase or 
otherwise acquire, own, and sell the full interest in either 
- real or personal property. 

Under the provisions of sections 70-667 and 70-670, R. S. 
1948, which are included within section 7, Laws 1933, ch. 
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86, p. 349, the Legislature conferred upon such districts all 
the powers of eminent domain as by statute are applicable 
to works of internal improvement, electric light and power 
corporations, irrigation districts, or privately owned irriga- 
tion corporations and provided the manner of the exercise of 
power to be the same as is provided by statute for railroads. 

Section 70-667, R. S. 1948, is in part as follows: “All 
laws applicable to works of internal improvement, and all 
provisions of law now applicable to electric light and power 
corporations, or to irrigation districts, or to privately 
owned irrigation corporations, as regards the exercise of 
the power of eminent domain, * * * shall be applicable, 
as nearly as may be, to districts organized under sections 
70-601 to 70-679, and in the performance of the duties 
conferred or imposed upon them under the provisions of 
said sections.” 

An examination of the many statutes conferring the 
power of eminent domain upon the various classes that 
constitute the four groups referred to in what is now section 
70-667, R. S. 1943; namely, works of internal improvement, 
electric light and power corporations, irrigation districts; 
and privately owned irrigation corporations, shows a range 
from an express restriction to an easement to an express 
authorization of a fee. 

If we were to apply some one particular provision or 
statute as controlling such as the authorization to a rail- 
road, which is a work of internal improvement, the district 
would be limited to an easement. See Roberts v. Sioux City 
& P. R. Co., supra. Other similar comparisons can be made. 

However, from the scope of the legislative authorization, 
extended to include all four groups above referred to, we 
can come to only one conclusion and that is that the Legis- 
lature did not expressly restrict the district but gave it 
power to take what was reasonably necessary for the pub- 
lic use for which the taking was authorized, up to and in- 
cluding fee. 

For example, section 46-125, R. S. 1948, which relates to 
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irrigation districts, provides in part as follows: “The board 
shall have the right to acquire, either by purchase or con- 
demnation, all lands and waters and other property neces- 
sary for the construction, use, maintenance, repair, and 
improvement of any canal, canals, power plants of any kind 
or nature, and lands for reservoirs for the storage of water 
and all necessary appurtenances.”’ 

In Andrews v. Lillian Irrigation District, 66 Neb. 458, 
97 N. W. 336, we said: “The board of directors of an irri- 
gation district, may acquire by purchase or condemnation 
all lands necessary for the construction, use, maintenance, 
repair and improvement of its canals.” 

“There are no sacramental words which must be used 
in a statutory power to take and hold lands in order to give 
a right to take lands in fee.” City of Newton v. Perry, 163 
Mass. 319, 39 N. E. 1082. 

The district proceeded in the federal court under and by 
authority of the provisions of section 21, Federal Power 
Act, U.S. C.A., tit. 16 § 814. This act is as follows: ‘““When 
any licensee cannot acquire by contract or pledges an unim- 
proved dam site or the right to use or damage the lands or 
property of others necessary to the construction, mainten- 
ance, or operation of any dam, reservoir, diversion struc- 
ture, or the works appurtenant or accessory thereto, in 
conjunction with an improvement which in the judgment 
of the commission is desirable and justified in the public 
interest for the purpose of improving or developing a 
waterway or waterways for the use or benefit of inter- 
state or foreign commerce, it may acquire the same by ex- 
ercise of the right of eminent domain in the district court 
of the United States for the district in which such land or 
other property may be located, or in the State courts. The 
practice and procedure in any action or proceeding for that 
purpose in the district court of the United States shall con- 
form as nearly as may be with the practice and procedure 
in similar action or proceeding in the courts of the State 
where the property is situated: Provided, That United 
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States district courts shall only have jurisdiction of cases 
when the amount claimed by the owner of the property to 
be condemned exceeds $3,000. June 10, 1920, c. 285, s. 21, 
41 Stat. 1074.” 

A careful reading of that act indicates it did not speci- 
fically restrict the district in the exercise of the power of 
eminent domain but gave it a general power to take. This 
act should be considered in connection with the Nebraska 
statutes in the manner as stated in Oakland Club v. South 
Carolina Public Service Authority, supra: “Looking at the 
two statutes together, I construe Section 21 of the Federal 
Power Act not as an exclusive law of eminent domain, not 
as abridging substantive rights granted to the defendant 
under the State law, but as complementary to the State law, 
and as enabling the holder of a Federal Power license to 
exercise in the Federal courts, as the defendant is doing, 
the substantive rights of eminent domain granted to it 
under the State law.’”’ Approved on appeal, Oakland Club v. 
South Carolina Public Service Authority, 110 F. 2d 84. 

Where a statute confers the power of eminent domain but 
does not specifically provide for the extent of the taking, 
such as a fee or a lesser interest, then, when the power is 
sought to be exercised by the taking of the fee or an in- 
terest therein, it becomes a question for the courts to de- 
termine what part of the freehold is reasonably neces- 
sary to satisfy the public purpose for which the power has 
been granted. 

As stated in Thomison v. Hillcrest Athletic Assn., 39 
Del. 590, 5 A. 2d 236: “This does not mean that the Legis- 
lature may not authorize the condemnation and transfer 
of the full fee simple title but does mean that, in the absence 
of such express provision, only that title or only that 
property is taken which is necessary to be taken for the 
purposes of the public use or which by plain inference could 
be construed to have been intended to be taken.” 

“In the absence of any definition of the estate which 
the grantee of the power is authorized to acquire or any 
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limitations in the granting statute, no more property can 
be taken than the public use requires; this rule applies both 
to the amount of property and the estate or interest in such 
property to be acquired by the public. * * *.’ 18 American 
Jurisprudence, 741, Section 115.” Henry v. Columbus 
Depot Co., 1385 Ohio St. 311, 20 N. E. 2d 921. 

“In general the right to take lands and interests in lands 
is limited by the public need. There are no words in this 
act expressly conferring the power to take land in fee. It 
is not an inherent and absolute necessity in all cases that 
lands to be used for water supply be taken in fee. The 
quality of the estate to be taken commonly rests with the 
Legislature, and, in the absence of its definite declaration, 
only such estate as is necessary to the fulfillment of the 
public need passes under a taking. Sometimes a fee may 
be necessary by implication.” Flagg v. Concord, 222 Mass. 
569, 111 N. E, 369. 

In Oakland v. South Carolina Public Service Authority, 
supra, the court said: “It is quite true that the right of the 
condemnor to condemn is not before the Court on such an 
appeal; but as to other matters necessarily involved, such 
as the quantum of the title to be taken, * * * it seems to 
me that in reason and principle they are under the super- 
vision and control] of the Court; and I know of no author- 
ity to the contrary.” 

As stated in Knox v. Louisiana Ry. & Nav. Co., 157 La. 
602, 102 So. 685: “Of course, if a servitude is all that the 
railroad company needs, that alone may be expropriated. 
Therefore, when a railroad company sues to expropriate 
a tract of land, if the defendant believes that a servitude 
upon the land will serve the railroad company’s purpose, 
he may plead that defense, and the burden will then be 
upon the railroad company to prove that it needs the land 
in full ownership, and not merely a servitude upon it. 
* * * We have concluded that the judgment appealed from 
is correct, and we rest our affirmance of the judgment upon 
this: That the judgment expropriating the land in full 
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ownership is conclusive of the issue, which might have 
been but was not raised by the defendant in his answer to 
the expropriation suit, as to whether the railroad company 
had the right to expropriate the land itself, or should have 
limited its demand to a right of way, or servitude.” 

In the case of Young v. City of Gurdon, 169 Ark. 399, 
275 S. W. 890, wherein the city sought to condemn certain 
lots for drainage purposes and on appeal from the grant 
of an easement was given a fee, the court made the fol- 
lowing statements: 

“It is a sound principle to apply under the doctrine of 
eminent domain that no more property of a private indi- 
vidual, and no greater interest therein, can be condemned 
and set apart for public use than is absolutely necessary. 
Cooley on Constitutional Limitations, 7 Ed. p. 779; Mills 
on Eminent Domain, p. 110, s. 23. 

“Now, the language of our statute, s. 4006, supra, ‘to 
enter upon or take,’ is broad enough to confer the power 
to condemn either an easement or the fee as the exigencies 
of the situation may require.” 

“An examination of the complaint will show that the ap- 
pellee was seeking to condemn the fee of the appellants— 
in other words, to take over the entire property in the lots 
for the use of the city. That was the issue raised in the 
condemnation proceeding. The appellee, as we have seen, 
had the power under the statute to condemn the entire 
property, that is, the fee therein, if required for drain- 
age purposes.” 

“Whether or not the appellee needed the whole of the 
lots in controversy for drainage purposes, and the measure 
of appellants’ compensation for the property taken, were 
purely questions of fact.” 

In the majority opinion in Ramsey v. Leeper, 168 Okl. 
48, 31 P. 2d 852, the court said: “The court before whom 
the condemnation proceedings were had, passed on whether 
or not the exigencies of the demands of the city made neces- 
sary the taking of the fee-simple title. * * * We do not hold 
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that the court entertaining jurisdiction of the condemna- 
tion proceedings could not have limited the estate vested in 
the condemnor to a lesser estate than a fee-simple. The 
controlling fact is that it did not. If the plaintiffs were dis- 
satisfied with the judgment, they should have complained 
at the time.” 

As stated in 18 Am. Jur., Eminent Domain, § 367, p. 
1008: “It is a settled principle that the parties and their 
privies are concluded as to all matters which were put in 
issue, or might have been put in issue, in the condemna- 
tion proceedings.” See, also, 29 C. J. S., Eminent Domain, 
§ 328, p. 1368. 

The condemnation procedure which the Legislature has 
provided for railroads, which is applicable here, provides 
in section 74-314, R. 8. 1943, as follows: “ * * * The parties 
shall proceed in all respects in the trial of the cause in the 
same manner as though the action had been originally 
instituted in such appellate court.” 

In United States Nat. Bank v. Loup River Public Power 
District, 139 Neb. 645, 298 N. W. 529, we said: “In prin- 
ciple, there is no reason why appeals in condemnation mat- 
ters should not be governed by the same rules which apply 
to appeals from justice courts.” 

The appeal transferred the whole cause to the district 
court where it was pending for trial on its merit. See Beck- 
man v. Lincoln & N. W. R. Co., 85 Neb. 228, 122 N. W. 994. 

If, on appeal from the appraisers’ award, other matters 
than the amount of damages are involved such matters 
must be pleaded. See Republican Valley R. R. Co. v. Hayes, 
13 Neb. 489, 14 N. W. 521; Clarke v. Chicago, K. & N. R. R. 
Co., 23 Neb. 618, 37 N. W. 484. “On appeal to the district 
court from the appraisement of damages, if other issues 
than the question of damages are involved, they must be 
presented by proper pleadings.” Trester v. Missouri P. Ry. 
Co., 83 Neb. 171, 49 N. W. 1110. 

In Roberts v. Sioux City & P. R. Co., supra, we said: 
“Whether the amount asked for in a condemnation pro- 
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ceeding is necessary or not must be determined in such 
proceeding; and the condemnation of a certain width for 
a right of way is an adjudication that said width is neces- 
sary. * * * If plaintiff believed that defendant did not need 
a 200-feet right of way through his homestead, he should 
have raised that issue in the condemnation proceeding.” 

As stated in State ex rel. Sorensen v. Newman Grove 
State Bank, 128 Neb. 422, 259 N. W. 170: “In Wheeler v. 
Brady, 126 Neb. 297, the court held: ‘Any right, fact or 
matter in issue, and directly adjudicated upon, or neces- 
sarily involved in, the determination of an action before a 
competent court in which a judgment or decree is rendered 
upon the merits is conclusively settled by the judgment 
therein and cannot again be litigated between the parties 
and privies whether the claim or demand, purpose, or sub- 
ject-matter of the two suits is the same or not.’ See, also, 
School District D v. School District No. 80, 112 Neb. 867; 
Slater v. Skirving, 51 Neb. 108; Orcutt v. McGinley, 96 
Neb. 619; Hanson v. Hanson, 64 Neb. 506; Lowe v. Prospect 
Hill Cemetery Ass’n, 75 Neb. 85; State v. Broatch, 68 
Neb. 687.” 

“The judgment of the district court on appeal from an 
award in a condemnation proceeding for right of way is 
conclusive upon the parties thereto as to all matters actu- 
ally litigated therein, and also as to all matters necessarily 
within the issues joined, although not formally litigated.” 
Atchison & N. R. Co. v. Forney, 35 Neb. 607, 53 N. W. 585. 
See, also, Atchison & N. R. Co. v. Boerner, 34 Neb. 240, 51 
N. W. 842; Dillon v. Chicago, K. & N. R. Co., 58 Neb. 472, 
78 N. W. 927. 

We therefore ccme to the conclusion that the district was 
granted the power of eminent domain by the Legislature 
with no specific restrictions as to the extent of its right to 
take. The Legislature thereby delegated to the district the 
right to exercise such power to whatever extent was rea- 
onably necessary to carry out the purpose for which the 
power was delegated. When the district brought the con- 
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demnation proceeding and thereby exercised the power and 
designated the extent of the interest in the freehold that 
it required, then, on appeal to the district court, the ques- 
tion of the reasonable necessity of the extent of the taking 
for the use intended was in issue and if objected to by the 
owner could and should have been raised therein. The ap- 
pellant having failed to do so in that proceeding cannot 
raise the question here. 

We recognize that the court could have found: That a 
lesser interest was all that was necessary for the use for 
which it was taken as in Warm Springs Irrigation District 
v. Pacific Live Stock Co., 270 F. 560. Or, “‘ ‘Where the in- 
terest to be taken is not expressly stated, the condemnor 
is presumed to take no greater interest than an easement 
where an easement is sufficient to satisfy the purposes of 
the taking.’ 20 C. J. 1228.’’ Cheves v. Whitehead, 1 F. 
Supp. 321. Or, that a taking for a certain purpose, such as 
a street or road, does not necessitate the taking of the fee. 
Tacoma Safety Deposit Co. v. Chicago, 247 Ill. 192, 93 N. E. 
158, 31 L. R. A. N, 8. 868. See, also, Proprieters of Locks 
& Canals v. Nashua & Lowell R. R. Co., 104 Mass. 1, 6 Am. 
R. 181. However, these cases are not applicable here for the 
district did ask for a fee for the purpose of inundating the 
land, the owner made no objection thereto, and the court 
granted the district’s request. 

Let us for a moment consider further the effect of the 
appellant’s contention that the district could not acquire 
a fee title in the land by exercising the power of eminent 
domain through condemnation proceedings under the stat- 
utes granting the district that power. The far-reaching 
effect of such a view, if adopted, can only be estimated 
when we consider the extent of property that has hereto- 
fore been acquired through condemnation by agencies or 
subdivisions of our state government within the four classes 
referred to in section 70-667, R. 8. 1943. 

When land is condemned for the purpose of providing a 
water supply, such as in the construction of a reservoir in 
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the instant case, such condemnation is made in contempla- 
tion of a continued future use. Districts in the exercise of 
their right of eminent domain for that purpose should pay 
all damages caused by reason of the taking of the land con- 
demned for that purpose. This the district did in the con- 
demnation action. Therein the owner’s damage must be 
assessed at the time of the taking for all injuries sustained 
thereby. The amount thereof could not be properly as- 
certained without a determination as to the extent of the 
taking. The Legislature having made no specific restriction 
in the extent of the taking and the district having made 
application to take a fee, the power to grant a fee rested 
in the court. If the owner objected thereto he should have 
presented that issue on appeal, where it could have been 
' yaised. Of course, all of this would have no application 
where the Legislature specifically limits the extent of the 
taking or where the Legislature, in the proceedings pro- 
vided for condemnation, limits the matters that can be 
heard so that on-appeal the question could not be raised, 
for every person is entitled to have his day in court. 

If only the question of possession were involved there 
is another reason why we think the appellant must fail. 
The original condemnation action was brought to acquire 
these lands for the purpose of inundating them as part of 
the district’s reservoir. The evidence shows they lie within 
the main reservoir basin of the project which consists of 
about 35,000 acres and will be flooded when 1,400,000 acre- 
feet are stored therein. The reservoir, when full, will hold 
about 2,000,000 acre-feet. 

Subsequent to acquiring these lands the district ex- 
pended large sums of money and built extensive improve- 
ments to carry out and is carrying out the purpose for 
which it was created and for which these lands were taken. 
Up to the time of trial no waters had covered the lands 
herein involved. However, in acquiring the lands in the 
basin certain things were necessary in connection with the 
use thereof in order to protect the improvements of the dis- 
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trict and the welfare of the public, especially in the valley 
immediately below the dam. Such things as buildings, 
fences, livestock, etc., had to be removed therefrom and the 
lands cleared and subsequently used in such a manner that 
in time of floods such things as hereinbefore described would 
not come down with the water and interfere with the con- 
trol towers and thereby endanger the dam of the district. 

This is set out in the lease with Harris and a part thereof 
is as follows: 

“It is essential that, in the safe operation of the reser- 
voir, no permanent improvements (including fences) be 
placed in the reservoir area on any land that may here- 
after be covered with water, and that all cattle, machinery, 
and equipment, which, if caught in a flood, might be 
‘washed into and obstruct the use of the outlet works, be 
‘kept at a point sufficiently above the water level existing 
just prior to the flood so that they either will not be reached 
by a flocd or ample opportunity will be given for their safe 
removal, * * * 

“In event of a threatened flood, which in the opinion 
of the Chief Engineer and General Manager will cover any 
of the land on which cattle, hay stacks or stored crops are 
located, the Lessee shall immediately remove as much of 
‘his property as possible. In case a fiood is threatened, 
the District reserves the right to burn or otherwise destroy 
any of said property that, in the opinion of the Chief En- 
gineer and General Manager, the Lessee may not be able 
to remove before the flood reaches it and which will be 
caught in such flood. The District shall not be liable for any 
property so destroyed. * * * 

“This lease is also made upon further condition that 
the representatives of the District may go upon any por- 
tion of the premises at any time, bore holes thereon, make 
excavations, and do anything that, in the opinion of the 
Chief Engineer and General Manager of the District, may 
be necessary in the operation, management or mainten- 
ance of said reservoir. The District may also fill said reser- 
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voir with water at any time, to any capacity it desires and 
has water available therefor. The Lessee’s rights under this 
lease are at all times subject to the right of the District 
to operate and maintain water in said reservoir to its 
maximum capacity. The District shall not be liable for 
‘damages for the flooding of any land or the destruction 
of any crops or for any other damage resulting from the 
doing of any of the things it retains the right to do under 
the terms of this lease.” 

In this large reservoir basin immediate and complete 
control is important to the district for the safety of its 
improvements and likewise of the public. It was proper 
and necessary in the first instance for the district to obtain 
exclusive control of the lands within the basin for the pur- 
pose of clearing them and to control their use. This control 
the district properly and necessarily retained under its 
contractual relations with Harris. 

It is true that parts thereof will not be flooded at all 
times although the extent thereof will depend largely 
upon the amount of water flowing in the river, the extent 
of storage, and the use thereof. Nevertheless, we think the 
district should have complete and immediate control there- 
of while it is carrying out the purpose for which the lands 
were taken. To permit the many former owners to come in 
and take possession would seriously impair this control and 
interfere with the purpose for which the lands were taken 
and for which the former owners have been paid. 

We think the language used in the case of Barnes v. 
Peck, 283 Mass. 618, 187 N. E. 176, is applicable here: 
“The taking of lands for purposes of a water supply is 
incompatible with the idea of divided control over that land. 
The necessities of the public welfare import exclusion of 
all others from use of the land and of that which grows 
thereon unless rights of that nature are excluded from the 
scope of the taking.’ And as stated in City of Newton v. 
Perry, 39 N. E. 1032 (163 Mass. 319): “Where land was 
taken and paid for by a city for the protection of its water 
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supply, exclusive possession of the surface was one of the 
rights acquired.” 
For the reasons stated we think the decree of the lower 
court should be and is affirmed. 
AFFIRMED. 


CARTER, J., dissenting. 

I am not in accord with that part of the majority opinion 
which holds in effect that the extent of the taking for the 
use intended and the quality of the title acquired is finally 
adjudicated in the condemnation proceeding. Such a holding 
broadens the whole principle of eminent domain and im- 
poses upon the landowner the duty to guess upon the future 
intentions and acts of the condemnor and, if he guesses 
wrong, to be forever bound thereby. 

The power of eminent domain is a power inherent in the 
sovereignty of the state limited only by constitutional pro- 
vision. The right to take private property for a public use 
does not grow out of the condemnation proceeding, or any 
order or judgment entered therein. The right to so take is 
finally established only when the property has actually 
been put to a public use. If the rule be otherwise, a con- 
demnor could proceed to condemn for a public use with the 
best of motives and, because of contingencies unforseen 
at the time of the condemnation proceeding, could abandon 
the public use affording the basis of the condemnation 
without even jeopardizing, under the holding of the ma- 
jority, the extent of the taking and the quality of the title 
alleged in the condemnation petition to have been neces- 
sary. Under such circumstances the holding of the ma- 
jority permits a taking of private property for a private 
use, an act not permitted under any theory of eminent do- 
main and expressly prohibited by the Constitution of the 
United States and of the several states. I submit that the 
extent of the taking and the quality of the title taken is 
dependent, not upon any order or judgment entered in the 
condemnation proceeding, but upon the nature and extent _ 
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of the public use to which it was actually put, a question of 
fact entirely foreign to a fixing of the damages in a con- 
demnation suit. . 

The judgment entered in the condemnation proceeding 
in the District Court of the United States for the District 
of Nebraska in the suit to condemn the lands involved in the 
present action awards a judgment for damages “in full 
and complete satisfaction of any and all damages against 
said defendant by reason of the defendant’s taking and 
appropriating the lands of the plaintiffs, as aforesaid, for 
the uses and purposes related in the application of the de- 
fendant District in these proceedings, * * *.” There is 
nothing in the verdict rendered by the jury or the judg- 
ment entered thereon that does anything more than to 
make an award of damages. Nowhere does it appear that 
any attempt was made by the court or jury to determine 
the extent or quality of the title taken by the defendant. 
In addition to this, it appears in the order entered after 
pretrial hearing that “The only issue in this case, as 
agreed between the parties, is the question of damages 
for reason of the condemnation proceedings.” I submit 
that there is no basis whatever for the holding of the ma- 
jority that the extent and quality of the title was finally 
determined in the condemnation proceeding under the rec- 
ord in that case. How it can be said that this issue was . 
finally determined in the face of a stipulation that it was. 
not an issue and where the verdict and judgment make no 
mention thereof, is beyond the comprehension of the writer. 
It is also interesting to note that there is in evidence a con- 
tract between the parties to this suit by which the plaintiff 
repurchased the buildings and improvements on the land 
condemned, which contains the following recital: 
“WHEREAS, the question of the nature of the title was: 
not adjudicated in the United States District Court, grant- 
ing first party possession of said premises and it is agreed 
that the entering into of this agreement shall be without 
prejudice or estoppel to either party with reference to the 
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nature of the title to said premises, * * * .” It is evident 
from this statement that the majority opinion assumes with 
reference to the condemnation proceeding a position which 
both parties admit did not exist. 

A plea of res adjudicata cannot be sustained where the 
issue involved was not adjudicated pursuant to a stipulation 
of the parties. In Anderson v. Kreidler, 56 Neb. 171, 76 
N. W. 581, we said: “To sustain a plea of prior adjudi- 
cation the matter in question must be shown to have been 
of the issues joined and tried in the former action.” How 
can the nature of the title taken be “of the issues joined 
and tried” when the parties solemnly agreed in open court 
that the only issue was the question of damages? For the 
majority to say in effect that the quality and extent of the 
title taken was finally adjudicated under the situation re- 
vealed by this record, is to extend the principle of prior ad- 
judication far beyond the limits of any cases we have been 
able to find on the subject. 

It is well settled that condemnation for a nonpublic use 
is a denial of due process of law under the Federal Con- 
stitution. Fallbrook Irrigation District v. Bradley, 164 U. S. 
112, 17 S. Ct. 56. It is also well settled that whether the 
use is public or private is a judicial question. Hairston v. 
Danville & Western Ry. Co., 208 U. S. 598, 28 S. Ct. 331. 
The following statement of the law appears in New Or- 
leans P. Ry. Co. v. Gay, 32 La. Ann. 471: “There is no 
doubt that the title in fee of the property of a citizen may 
be taken, if necessary for purposes of public utility, ade- 
quate compensation therefor being made. But the only 
basis, for this right of expropriation, is the needs of the 
public. The property of no man can be taken without his 
consent, beyond what is demanded by the public neces- 
sity. This results, we think, from the provisions of the 
Federal and State Constitutions, which declare in substance 
that vested rights cannot be divested by the State, nor pri- 
vate property be taken, except for purposes of public util- 
ity. To entitle the public to take private property, two 
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things are necessary; first, the interest of the public must 
require it, and second, adequate compensation must be 
made. 

“We think it a fair deduction and corollary of these 
propositions, that the public can take no more, either in 
quantity or estate, than will suffice the public wants. If 
necessary, the fee may undoubtedly be taken; but if not 
necessary, it cannot. If a servitude or right of way will 
answer all the purposes of the plaintiff, to take more would 
be to violate the letter and spirit of the constitution. As we 
said in the case in 31 A. referred to, the question, as to the 
extent or nature of the estate which the public needs require 
to be taken, is one of fact.” 

‘It is noteworthy that in Smith Canal or Ditch Co. v. 
Colorado Ice and Storage Co., 34 Colo. 485, 82 P. 940, the 
court refused to recognize that condemnor obtained a fee 
title, although the applicable statute authorized it on the - 
theory that an easement was all that was required and that 
the statute contemplated that he was entitled to nothing 
more. In Kellogg v. Malin, 50 Mo. 496, it was held that 
nothing more than an easement was acquired by the condem- 
nation, even though the statute authorized the taking of a 
fee simple title. These cases bear out the fundamental con- 
cept of eminent domain—the taking of private property 
in the exercise of the right of eminent domain must be 
limited to the reasonable necessities of the case so far as 
the owners of the property taken are concerned. Newton v. 
Newton, 188 Mass. 226, 74 N. E. 346. The Legislature 
clearly has the power to effectuate the right to take for a 
public purpose by condemnation proceedings, but it lacks 
the power to authorize the taking of more than the sov- 
ereign power of eminent domain itself authorizes. If it 
had and exercised such power, it would amount to a taking 
of private property for a private use insofar as the excess 
is concerned. 

It is clear in the present case that the statute authoriz- 
ing the condemnation does not expressly state the interest 
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to be taken. Under such circumstances, the condemnor is 
presumed to take no greater interest than an easement, 
where an easement is sufficient to satisfy the purposes of 
the taking. Michigan C. R. Co. v. Garfield Petroleum Corp., 
292 Mich. 373, 290 N. W. 833; Harris v. Elliott, 10 Peters 
25, 35 U. S. 25; Newton v. Manufacturers’ Ry. Co., 6 Cir., 
58 C. C. A. 599, 115 F. 781. The general rule is stated in an 
authoritative text as follows: “In the absence of any defi- 
nition of the estate which the grantee of the power is 
authorized to acquire or any limitations in the granting 
statute, no more property can be taken than the public use 
requires; this rule applies both to the amount of property 
and the estate or interest in such property to be acquired 
by the public. Furthermore, it is universally recognized: 
that a grant of the power of eminent domain will not be 
extended by implication, and that when an easement will 
satisfy the purpose of the grant, the power to condemn 
the fee will not be included in the grant unless it is so ex-. 
pressly provided. Accordingly, it is well settled that when 
land is taken for the public use, unless the fee is neces- 
sary for the purposes for which the land is taken—as, 
for example, when land is taken for a schoolhouse or the 
statute expressly provides that the fee shall be taken— 
the public acquires only an easement. The public easement, 
or servitude as it is sometimes called, in such a case ex- 
tends to all uses directly or incidentally conducive to the 
advancement of the purpose for which the land was ac- 
quired, and to no others; and the owner retains the title to 
the land in fee and the right to make any use of it 
that does not interfere with the full and free exercise of the 
public easement.” 18 Am. Jur., Eminent Domain, § 115, p. 
741. 

Consequently, assuming the correctness of my position 
that res adjudicata is not a defense in the present action, 
we must look to our own decisions to determine the extent 
and quality of the title taken in a condemnation proceeding 
for the flooding of private lands. The rule has been gen- 
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erally stated in this state to the effect that a petitioner in 
« condemnation proceeding to secure the right to overflow 
private lands does not, by a judgment in his favor and the 
payment of the damages assessed, acquire the right in 
perpetuity to flow such lands, but secures a privilege 
(easement) which may be lost by abandonment or nonuse 
for an unreasonable length of time. Gross v. Jones, 85 
Neb. 77, 122 N. W. 681. See, also, Lucas v. Ashland Light, 
Mill & Power Co., 92 Neb. 550, 1388 N. W. 761. 

The foregoing not only appears to be the rule in this 
state, but it appears to be the general rule in other juris- 
dictions. In Warm Springs Irrigation District v. Pacific 
Live Stock Co., 270 F. 560, it was said in a case involving 
a statute similar to the one before us: “This is not to say 
that a fee-simple title to land may in no instance be taken 
by irrigation districts in condemnation proceedings under 
the Oregon laws, nor to say that for a dam site it may not 
become necessary to condemn the title to land. But for a 
reservoir site there can be no question that the demands 
of necessity are met by the condemnation of an easement. 
* * * The ultimate question when all is said, is: What in- 
terest in land did the Legislature intend should be taken 
for a reservoir site? The answer, in the absence of a clearly 
expressed intention to the contrary, is that the intention 
was that there should be taken no greater interest than 
that which might be necessary for the purpose intended. 
Here there is no clearly expressed intention to the con- 
trary.” 

In Board of County Commissioners v. Hufford, 126 Kan. 
106, 266 P. 932, the county condemned a 12-acre tract for 
a gravel pit. The court held: “Our condemnation statutes 
do not authorize the taking of the fee. The title to the 
twelve acres did not pass by the condemnation proceedings 
under R. 8. 68-187, nor was a transfer of ownership effec- 
ted thereby.” If the taking of land for a gravel pit does 
not require the taking of the fee, how can it be said that a 
flooding of lands would require it? 
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It seems to me that the majority opinion is in gross error 
in holding that it was shown by the condemnation pro- 
ceedings that the district intended to and did condemn a fee 
title because (1) it was specifically stipulated that the na- 
ture of the title was not involved; (2) that under no cir- 
cumstances, in the absence of statutory authority, could 
the condemnor take more than was reasonably necessary 
to accomplish the public purpose for which it was taken; 
(8) that under our holdings an easement is all that is re- 
quired in the flooding of lands for reservoir purposes; (4) 
that the condemnation proceeding is not a prior adjudica- 
tion of the nature and extent of the title taken, that ques- 
tion being determinable only from the use to which it is 
actually put, even in the absence of an exclusionary stipu- 
lation; and (5) that the only issues that can properly be 
litigated in a condemnation proceeding are the existence 
of a public purpose and the damages resulting from the use 
of the property in the carrying out of that public purpose. 

SIMMONS, C. J., and YEAGER, J., concur in dissent. 


AMERICAN PROVINCE OF THE SERVANTS OF Mary REAL 
ESTATE CORPORATION, APPELLEE, V. COUNTY OF DOUGLAS, 
NEBRASKA, AND ERNEST ADAMS, TREASURER OF DOUGLAS 
COUNTY, NEBRASKA, APPELLANTS. 
23 N. W. 2d 714 
FILED JUNE 28, 1946. No. 32073. 

1. Taxation. The assessment and valuation of property, as well as 
the subject of taxation generally, is purely a matter for the 
Legislature, whose power in the premises is plenary except as 
limited by the Constitution. 

. Under the constitutional and statutory provisions relating 

to taxation, nonexempt property should be listed by the owners. 

. An assessment means the determination of the value of a 

man’s’ property for the purpose of levying a tax; an official 

listing of persons and property with an estimate of the value 

of the property of each for purposes of taxation. 

. Property is taxed when the tax is levied and not when it 

is valued by the assessor. 
APPEAL from the district court for Douglas County: 
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ARTHUR C. THOMSEN, JUDGE. Affirmed. 

Kelso Morgan and Joseph D. Houston, for appellants. 

Grenville P. North, for appeilee. 

Heard before SIMMONS, C. J. PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL, and WENKE, JJ. 

WENKE, J. 

The plaintiff, American Province of the Servants of 
Mary Real Estate Corporation, a corporation, brought this 
action in the district court for Douglas County against 
Douglas County and Ernest Adams, the treasurer thereof. 
The purpose of the action is to cancel the 1943 taxes levied 
against certain real estate owned by the plaintiff. From a 
decree finding for the plaintiff and ordering the 1948 taxes 
to be canceled, the defendants appeal. 

The facts are not in dispute. On June 28, 1943, the 
plaintiff, a religious corporation, purchased and thereafter 
used the real property herein involved for educational, re- 
ligious, and charitable purposes and without financial profit 
or gain. 

Prior to June 28, 1943, the property was subject to tax- 
ation and was, on April 1, 1942, assessed for that purpose. 
However, the levy for the 1943 taxes which amounted to 
$92.24 was not made until August 10, 1943. 

The question presented is the effective date, with ref- 
erence to real estate, when it is taxed for the current year. 

“The assessment and valuation of property, as well as 
the subject of taxation generally, is purely a matter for the 
legislature, whose power in the premises is plenary except 
as limited by the constitution.” Hacker v. Howe, 72 Neb. 
385, 101 N. W. 255. 

“Under the constitutional and statutory provisions re- 
lating to taxation, nonexempt property should be listed 
by the owners.” Dunnegan v. Jensen, 112 Neb. 266, 199 
N. W. 722. 

“An assessment means the determination of the value of a 
man’s property for the purpose of levying a tax; an official 
listing of persons and property with an estimate of the 
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value of the property of each for purposes of taxation.” 
Hacker v. Howe, supra. 

Section 77-1301, R. S. 1948, provides: “All real property 
in this state subject to taxation shall be assessed as of 
April 1 in each even-numbered year, which assessment 
shall be used as a basis of valuation for taxation until the 
next regular assessment, * * * .” 

Section 77-1601, R. S. 1948, provides in part: “ * * * 
on the last day of sitting as a board of equalization, the 
county board shall each year levy the necessary taxes for 
the current year.” 

With reference to personal property under a similar 
situation we said in Wood v. McCook Water-Works Co., 
97 Neb. 215, 149 N. W. 417: “One who owns personal 
property subject to taxation at the time when it is re- 
turnable for assessment and taxation for any year cannot 
escape liability for the tax for such year by subsequently 
devoting the property to a purpose which would there- 
after render it not subject to taxation, nor by a sale of 
such property to a municipal or other corporation, in 
whose hands such property thereafter would not be subject 
to taxation.” See, also, Chapin-Colglazier Construction Co. 
v. Hamilton County, 112 Neb. 269, 199 N. W. 724. 

In the case of State ex rel. Hinson v. Nickerson, 99 Neb. 
517, 156 N. W. 1039, real property was involved. The real 
property was within the corporate limits of Beaver City 
on April 1, 1913, and duly listed and assessed for taxes 
for that year by the assessor. However, by a decree of the 
district court rendered July 1, 1913, it was detached from 
the city. About ten days thereafter the county board made 
the levy. The question, as stated in the opinion, was: 
“When was it ‘taxed?’” The opinion goes on to state: “Is 
the property taxed when the assessor lists it and it is valued 
for taxation, or is it taxed when the levy is made?’ In 
answering the question by holding that the property is 
taxed when the tax is levied and not when it is valued by 
the assessor, the court went on to say: “In Wood v. McCook 
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Water-Works Co., 97 Neb. 215, the company was held liable 
for the tax, whether it transferred its property after 
assessment to one who could be taxed or to one who could 
not be taxed. There was no difference in that respect, and 
it was held that transferring the property to the city 
itself, which could not be taxed, did not relieve the company 
from payment of the tax for that year. It was held to be 
a question of ownership, and not a question of power to 
tax. When it is a question of ownership, it is the ownership 
on April 1 that controls. When it is a question of power to 
tax, that power must exist when it is assumed to exert the 
power; that is, when the property is taxed. The property is 
taxed by the city when the city levies the tax.” 

Section 2, art. VIII, of our Constitution provides in part 
as follows: “The Legislature by general law may exempt 
property * * * owned and used exclusively for educational, 
religious, charitable * * * purposes, when such property 
is not owned or used for financial gain or profit to either 
the owner or user.” 

This provision is put in force by section 77-202, R. S. 
1948, which is in part as follows: “The following property 
shall be exempt from taxes: * * * (3) Property owned and 
used exclusively for educational, religious, charitable * * * 
purposes, when such property is not owned or used for 
financial gain or profit to either the owner or user; * * *,” 

Consequently the question of the power of the authori- 
ties to tax the real property here involved is the question of 
the exempt or nonexempt character thereof by reason of 
the use to which it is put and the purpose thereof at the 
time the levy is made. 

In Hardin v. Pavlat, 130 Neb. 829, 266 N. W. 637, we 
followed our previous holding in State ex rel. Hinson v. 
Nickerson, supra, and stated: “Property is taxed when the 
tax is levied, and not when it is valued by the assessor.” 

The property, under the provisions of our Constitution 
and statutes, having become exempt from taxation on June 
28, 1943, the authorities were without power to levy a tax 
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thereon on August 10, 1948, the date the levy was sought to 
be made. As stated in State ex rel. Hinson v. Nickerson, 
supra: “* * * that power must exist when it is assumed 
to exert the power; that is, when the property is taxed.” 
For the reasons stated the decree of the lower court is 
affirmed. 
AFFIRMED. 


INEZ G. HAUSSENER, APPELLEE, Vv. ALFRED A. HAUSSENER, 
APPELLANT. 


23 N. W. 2d 700 . 
FILED JUNE 28, 1946. No. 32090. 


Divorce. In deciding the question of alimony or division of prop- 
erty between the parties the court, in exercising its sound discretion, 
will consider the respective ages of the parties, their earning ability, 
the duration of and the conduct of each during the marriage, their 
‘station in life, the circumstances and necessities of each, their health 
and physical condition, whether the property was accumulated before 
or after the marriage, and any and all other circumstances bearing 
upon the question and from all of such elements determine the rights 
of the respective parties. 

APPEAL from the district court for Douglas County: 
JAMES M. FITZGERALD, JUDGE. Affirmed as modified; ap- 
pellee allowed $150 attorney fee for services in this court. 

Lyle Q. Hills, for appellant. 

Munger & Rhodes, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
“YEAGER, CHAPPELL, and WENKE, JJ. 

WENKE, J. 

Inez G. Haussener brought this action in the district 
court for Douglas County against Alfred A. Haussener. 
The purpose of the action was to obtain a divorce, an 
award of alimony, and a settlement of their property rights. 
Decree was entered in favor of the plaintiff. The defendant 
appeals from that part of the decree awarding plaintiff 
certain property, allowing her permanent alimony, and at- 
‘torney fees. 

For convenience the parties will be referred to herein 
as plaintiff and defendant. 
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The decree provides that the plaintiff is to have the 
property located at 9426 North Twenty-ninth Street in 
Omaha, Nebraska, worth $6,000; the household goods and 
furniture, worth $500; permanent alimony of $3,000 pay- 
able $100 per month commencing December 15, 1945, in 
addition to the temporary alimony of $80 per month from 
August 15, 1945, to December 15, 1945; and an attorney’s 
fee of $200 in addition to a temporary attorney’s fee of $75. 
. The decree provides that the defendant is to have the 
1936 Buick coupe, worth $500; and two life insurance 
policies on his own life with surrender values of about 
$1,900. 

With reference to seventeen $25 War Savings bonds, 
Series E, worth $18.75 each, the court found the parties 
had, by consent, divided these between themselves. The 
record shows the plaintiff received thirteen and the de- 
fendant four thereof. 

In considering the question here involved the appueable 
rule is stated in Vocelka v. Vocelka, 146 Neb. 268, 19 N. W. 
2d 363, as follows: “In deciding the question of alimony 
or division of property as between the parties the court, 
in exercising its sound discretion, will consider the respec- 
tive ages of the parties, their earning ability, the duration 
of and the conduct of each during the marriage, their sta- 
tion in life, the circumstances and necessities of each, their 
health and physical condition, whether the property was 
accumulated before or after the marriage and any and all 
other circumstances bearing upon the question and from 
all of such elements determine the rights of the respective 
parties.” See, also, Martin v. Martin, 145 Neb. 655, 17 N. W. 
2d 625. 

At the time of the trial the plaintiff was 53 and defendant 
49 years of age. They were married on June 20, 1931, in 
Omaha. No children were born to this marriage. However, 
both had been previously married. Plaintiff was a widow 
by reason of her first husband’s death on April 7, 1930, 
and had a son by this former marriage who was 32 years 
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of age at the time of trial. Defendant was a divorcee 
and had a son by his former marriage who was 26 years 
of age at the time of trial. 

At the time these parties were married the plaintiff, with 
her son, owned a residence located at 8002 North Twenty- 
ninth Street in Omaha and she owned the household goods 
and furnishings therein. She had inherited this from her 
first husband. It was in this residence that the parties re- 
sided after their marriage and where they continued to live 
until 1938. 

Defendant was, at the time of their marriage, employed 
by the Union Pacific Railroad and worked in its yards in 
Council Bluffs, Iowa. He was a yardmaster at the time of 
their marriage but shortly thereafter, because of his health, 
transferred to the job of a switchman and worked at that 
job until about 1941 for an average pay of between $200 
and $250 per month. Outside of $40 per month, which he 
was required to pay until 19389 under the terms of the 
decree terminating his first marriage, his salary was used 
to support the home. In 1941, he became a general yard- 
master and received as pay $340 per month; in November 
1943, he became assistant terminal trainmaster at $400 per 
month; and in April 1945, he became terminal superin- 
tendent at $471.87 per month. After deductions of various 
kinds, including federal income tax, he receives a net of 
approximately $320 per month from his present salary. 

It appears that defendant, outside of his job and per- 
sonal effects, had no property at the time the parties were 
married. 

After living in the home of plaintiff until 1938, the 
parties then moved to an acreage, which they purchased, 
located some three miles north and west of Florence. At 
this time plaintiff sold her interest in the residence lo- 
cated at 8002 North Twenty-ninth Street in Omaha and re- 
ceived $3,500 for her half interest. At or about this time 
she also received $500 from the sale of property she owned 
in South Dakota, They fixed up the acreage which appears 


492 NEBRASKA REPORTS [VOL 147 


Haussener v. Haussener 


to have been badly run-down. In 1940, they traded it for the 
property located at 9426 North Twenty-ninth Street in 
Omaha which is the property awarded plaintiff. They 
moved from the acreage to this property and continued to 
live there until they separated in April 1945. It was rented 
at the time of trial. This property seems to be worth about 
$6,000 to $6,500. 

Just how much plaintiff put into this property from her 
own funds is not entirely clear but she did put a substantial 
amount into the purchase of the acreage which was traded 
in on this property. 

The parties continued to use the household goods and 
furnishings owned by the plaintiff at the time of their 
marriage. It appears that the only additions thereto were 
a bedroom suite, a carpet, and a table. 

In addition to the money the plaintiff received from the 
sale of her interest in the residence and the South Dakota 
- property, she received $1,500 in 1932 from the estate of 
her aunt in Vermont, and she received from the trust funds 
held by the Omaha National Bank from the estates of E. J. 
and A. B. Hunt the sum of $100 per month from June 1931, 
to June 1938, and thereafter the sum of $50 per month un- 
til June 1943, when the trust terminated. She then received 
an additional sum of $1,600 therefrom. 

During the period from 1932 to 1938 plaintift’s sun was 
attending the University of Nebraska. While plaintiff was 
not paying all of his expenses she was. clothing him, fur- 
nishing him with spending money, and gave him a Dodge 
coach for his personal use. This car was not new. Just how 
much she spent on her son is not shown in the record. 

The parties stipulated that at the time of the trial the 
plaintiff had in her own name $8, cng in securities, stocks, 
and bonds. 

The parties lived well sad outside of the alimony pay- 
ments he was required to make, all of defendant’s income 
went into the family funds. Plaintiff was, at the time of 
the marriage, possessed of a considerable estate. From the 
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sale of property and the income of the trust she came into 
possession of approximately $18,500 during the time they 
were married of which she retains $8,100. Outside of what 
she gave to her son while he attended the University, the 
amount of which is not shown, the balance of $10,400 
went into the family finances. As is common while people 
are living in a peaceful relationship as husband and wife 
no accurate accounting thereof was kept and outside of the 
evidence of payment at the time the acreage was purchased 
it cannot be determined just how much of this was used 
for the purchase of any particular item. 

With reference to the seventeen $25 War Savings bonds, 
. Series E, the record does not show they were divided by 
the parties but in our final determination herein we will 
take into consideration the fact that the plaintiff received 
thirteen and the defendant four thereof. 

The record discloses that the defendant has two insurance 
policies on himself, the cash surrender values of which the 
court found to be about $1,900. These two policies do not 
appear in the record nor is there any evidence as to the 
‘eash surrender value of either. 

_Based on the facts as found in the record, taking into 
consideration all of the factors applicable under the prin- 
ciple as herein set out, we think that by giving the plain- 
tiff in addition to the $8,100 of securities, bonds, and stocks 
which she owned at the time of trial, the property located 
at 9426 North Twenty-ninth Street worth approximately 
$6,000 to $6,500, the household goods and furniture worth 
$500, and the thirteen $25 War Savings bonds, Series E, that 
she is sufficiently provided for. This leaves the defendant 
with the ownership of the Buick coupe, worth approxi- 
rnately $500, two insurance policies, four $25 War Savings 
bonds, Series E, and his'job. We find that the decree of the 
lower court should be modified to the extent that the plain- 
tiff be denied any permanent alimony. 

As to the question of costs and the award of attorney’s 
fees in the court below they are approved. In addition. 
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thereto the plaintiff is awarded an attorney’s fee for serv- 
ices of attorney in this court in the sum of $150 which is 
taxed as costs and all costs, including those on this appeal, 
are taxed to defendant. 

The decree of the lower court is therefore directed to 
be modified by the elimination of the allowance of $3,000 
as permanent alimony and in all other matters affirmed. 
Plaintiff is allowed $150 attorney fees in this court to be 
taxed as costs and all costs, including those on this appeal, 
are taxed to defendant. 

AFFIRMED AS MODIFIED. 


DWIGHT ROBERTS ET AL., APPELLANTS, V. LENNIE ROBERTS 
ET AL., APPELLEES. 
23 N. W. 2d 774 
FILeD- JULY 12, 1946. No. 32061. 

1. Wills. In the construction of a will, the court is required to give 
effect to the true intent of the testator so far as it can be col- 
lected from the whole instrument, if such intent is consistent 
with the rules of law. 

EVIDENCE. Parol evidence is inadmissible to determine 
the intent of a testator as expressed in his will, unless there is a 
latent ambiguity therein which makes his intent obscure or un- 
certain. 

.Where in a will there is a patent ambiguity resulting from 
the use of words, and nothing appears within its four corners 
to resolve or clarify the ambiguity, the words must be given their 
generally accepted literal and grammatical meaning. 

. Where there is a legacy to a person absolutely, and a pro- 
vision that in case of his death the estate shall revert to another, 
the contingency referred to is the death of the first taker before 
the death of the testator; but special circumstances will pre- 
vent the application of this general rule. 

. The rule that words of limitation shall be applied to the 
death of the first taker during the life of the testator is extremely 
technical in its character, and does not apply where there are any 
indications, however slight, that the testator referred to death 
subsequent to his own demise. 

. The general rule is that the period of time to which sur- 
vivorship relates depends upon the intention of the testator, 
rather than upon technical language used in a particular clause 
in a will. 
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. In construing the provisions of a will, the following rules 
must be adhered to: First, if the will is ambiguous, the law 
favors the heir in preference to one not related to the testator 
by blood; second, heirs will not be disinherited by conjecture, 
but only by express words or necessary implication; third, ac- 
tual disposition of the estate to another person is necessary to 
deprive the heir of the property of his ancestor. 

. In the absence of anything in the will to the contrary, the 
presumption is that the ancestor intended that his property 
should go where the law carries it, which is supposed to be the 
channel of natural descent. To interpret or distract the descent 
or direct it in a different course should require plain words to 
that effect. 

. Where there is a doubt as to the distribution of property 
under a will, the heirs at law will be favored, and, so far as 
consistent with the terms of the will, or the reasonable infer- 
ences to be drawn therefrom, the law of descent will be followed 
as presumptively in accord with the intention of the testator. 
A mere negative inference, however, that heirs were not to re- 
ceive an interest in the estate of the testator is not sufficient to 
exclude them, unless there is some other actual disposition of 
that interest found in the will. 

. A testator normally seeks to make equal distribution among 
those who have equal claims upon his bounty. Consequently the 
intent commonly prevalent among conveyors justifies the con- 
clusion that, unless a contrary intent of the donor is found from 
additional language or circumstances, such a donor, either by 
will or by deed, intends to make such an equal distribution. 
Hence, there is a constructional preference for that one of two 
or more possible constructions which accomplishes such equal 
distribution. 

. In a will the word “if”? may be construed to mean “when” 
in order to advance the apparent intent of the testator. 
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SIMMONS, C. J. 

This case involves the construction of a will to deter- 
mine whether or not it devised a fee simple title in real 
estate to a son, or a life estate to the son with re- 
mainder to his named children. The trial court held it de- 
vised a fee simple estate. We reverse the decree of the trial 
court and hold that the will devised a life estate with re- 
mainder to the children, and direct a decree accordingly. 

So far as this appeal is concerned, the action concerns 
the plaintiffs, who are the grandchildren of the testator, 
and the defendant Lennie Roberts, who is a daughter-in-law 
of testator, but not the mother of plaintiffs. 

Charles W. Roberts died November 11, 1932, a resident 
of Nemaha County, Nebraska. His will was admitted to 
probate on December 9, 1932. In it he provided for the pay- 
ment of his debts and then made the following provisions: 

“SECOND, After the payment of such funeral expenses 
and debts, I give, devise and bequeath unto Lockie McDully 
(sic), my daughter, The West Half of the Northwest 
Quarter in Section 15, Township Four (4) Range Fifteen 
(15), in Nemaha County, Nebraska. That she cannot mort- 
gate (sic) same for any purpose and at her passing away 
the land becomes the property of my granddaughter, Ole 
McCully without a dowry right to her father. 

“THIRD: I give, devise and bequeath unto my daughter, 
Pearl Duncan, The East Half of the Northwest Quarter of 
Section (15), Township Four (4), Range (15), in Ne- 
maha County, Nebraska, that she shall not place any mort- 
gage on same, and if she should pass away said land to 
go to her hoy, Robert T punean without a dowery (sic) 
right to his father. 

“FOURTH: I give, devise and bequeath unto Clyde 
Roberts, my son, The South Half of the Southwest Quarter 
of Section Ten (10), Township Four (4), Range 15, in 
Nemaha County, Nebraska, and if he should pass away, 
said land is to be divided equally between his two children, 
Dwight Roberts and Darlene Roberts, his daughter. 
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“FIFTH: After the payment of such funeral expenses 
and debts, I give, devise and bequeath unto my beloved 
wife, Jennie Roberts, all moneys, notes or bonds. Should the 
care of said land become too burdensome for my said wife, 
Jennie Roberts, she may, if she choses (sic), sign over to 
each of said children what will be theirs, and each child 
must pay a rental to her, the said Jennie Roberts, the sum 
of $2.50 per acre until the date of her death. Each child 
must pay the taxes each year and $2.50 a pear (sic) an 
acre to their mother if she would rather do that way. She 
would not have the care of the land. ~~ 

“SIXTH: In the event that May Roberts remains the 
widow of Ole Roberts, my deceased son, the Nemaha town 
house and the five Lots Nos. 4, 5, 6, 7 & 8 in Block 65, shall 
be hers so long as she lives.” 

“KIGHTH: After the death of my said wife, Jennie 
Roberts, I give, devise and bequeath unto Pearl Duncan, 
my daughter, the sum of Three Hundred ($300.00) Dol- 
lars; to my son, Clyde Roberts, the sum of Two Hundred 
($200.00) Dollars, and the balance after said payments, to 
be divded (sic) equally between my said three children, 
Clyde Roberts, Pearl Duncan and Lockie McCully.” 

The will offered in evidence shows the month and day 
of execution to be blank and the year of execution 1932. 
However, the will as pleaded by plaintiffs recites. October 
1932, and defendant admits the allegation regarding the 
will. The will as offered in evidence has an “In Witness 
Whereof’”’ sentence. The blank spaces for the day and 
month are not filled in. There is a line for a signature fol- 
lowed by “Seal.” It was not used. The testator’s signature. 
appears below the attestation clause and to the right of 
the signatures of the witnesses. 

It appears from the petition for probate that Lockie 
McCully, Pearl Duncan, and Clyde Roberts were the sur- 
viving children of deceased. Clyde Roberts, named in para- 
graph “FOURTH”, died October 21, 1942. By the will he be- 
queathed $100 to each of his children, Darlene Roberts 
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and Dwight Roberts, and the balance of his estate he de- 
vised to his wife, Lennie Roberts. 

Upon the death of Clyde Roberts, a question arose as to 
the title to the land devised to him in the will of Charles 
W. Roberts. Did Clyde Roberts receive a fee simple title, 
or a life estate with remainder to Dwight Roberts and Dar- 
lene Roberts? 

Plaintiffs, Dwight Roberts and Darlene Roberts Smith, 
contending that Clyde Roberts received only a life estate 
with remainder in them, brought an action in the district 
court seeking to have title quieted in them as tenants in 
common. It is admitted that the will erroneously described 
the property, but the land devised is not in dispute as to 
that. 

The trial court sustained a demurrer to their original 
petition. Thereafter by amended petitions they pleaded mat- 
ters extraneous to the will, setting out the age and condition 
of health of the testator, his realization of impending death 
when the will was executed and that it was self-drawn on a 
printed form, his affection for the plaintiffs, his own con- 
struction of the will and that placed upon it by Clyde 
Roberts during his lifetime, recognizing his title to be only 
a life estate. All these allegations were on motion stricken 
by the trial court. 

At the trial the court admitted in evidence the two wills 
and the proof of probate thereof; that the will of Charles 
W. Roberts was executed in his home in September 1932; 
that Clyde Roberts was about 50 years of age at that time; 
that plaintiff, Dwight Roberts, usually spent his vacations 
at his grandfather’s home; that plaintiff, Dwight Roberts, 
had paid the taxes on the land since the death of their 
father; and that the defendant widow of Clyde Roberts 
is not the mother of the plaintiffs, she and Clyde Roberts 
having been married in 1920. , 

The trial court denied offers to prove that at the time 
of the execution of his will, Charles W. Roberts was suf- 
fering from cancer, was conscious of impending death and 
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died within 60 days thereafter; that the plaintiffs visited 
with and often spent vacations with their grandfather and 
were friendly and cordial. The court further denied offers 
to prove statements of Clyde Roberts that he had only a 
life estate under the will and that the remainder was in the 
children. 

Plaintiffs assign here that the trial court erred in sus- 
taining the demurrer to their original petition; in striking 
allegations of extrinsic facts and circumstances from their 
amended petition; in excluding evidence of extrinsic facts 
and circumstances as an aid in the construction of the will; 
in construing the will to have devised the fee simple title 
to Clyde Roberts; and in quieting title in Clyde Roberts, 
devisee. 

“In the construction of a will, the court is required to 
give effect to the true intent of the testator so far as it can 
be collected from the whole instrument, if such intent is 
consistent with the rules of law.” Ingraham v. Ingraham, 
145 Neb. 330, 16 N. W. 2d 445. “ ‘Parol evidence is inadmis- 
sible to determine the intent of a testator as expressed in 
his will, unless there is a latent ambiguity therein which 
makes his intent obscure or uncertain.’ * * * Where in a 
will there is a patent ambiguity resulting from the use of 
words, and nothing appears within its four corners to re- 
solve or clarify the ambiguity, the words must be given 
their generally accepted literal and grammatical meaning.” 
In re Estate of Pfost, 189 Neb. 784, 298 N. W. 739. 

The question here is: What was testator’s intent from the 
words “if he should pass away” as used in paragraph 
“FOURTH”? There is no contention but that “should pass 
away” means “should die.’”’ About that eventuality there 
can be no uncertainty. 

The question then resolves down to the meaning of “if” 
as here used. The uncertainty appears upon the face of the 
instrument and is involved in the words themselves. It is 
not a latent ambiguity. Parol evidence then is not to be 
considered in determining the intent of the testator. The 
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determination depends upon what is found within the four 
corners. of the will itself. Is there anything within the four 
corners of the will to resolve or clarify the ambiguity? 
Plaintiffs argue that the word “if’’ should be construed as 
meaning “when” and that the clause should be construed 
as meaning ‘‘when he dies.” Defendant argues that the 
words should be construed “if he dies during my lifetime.” 
Defendant relies upon the rule expressed in 69 C. J., 
Wills, § 1825, p. 299, as follows: “While provisions for a 
gift over on the death of a designated person without more 
must be accurately fulfilled before such gift can take effect, 
the general rule is that, where a will, in providing for im- 
mediate gifts to designated beneficiaries, provides further 
for a gift over in the event of the death simpliciter of any of 
the named beneficiaries, for the gift over to be effective, the 
death referred to must, in the absence of words in the will 
indicating a contrary intent, occur before the death of the 
testator.” Are there words in the will indicating a con- 
trary intent? The testator’s intent controls. The next sen- 
tence in the text is: “In accordance, however, with the car- 
dinal rule of construction that the testator’s intention shall 
control, if it appears from the will and the surrounding 
circumstances that it was the intention of the testator 
that the gift should take effect on the death of a beneficiary 
whenever such death occurred, as well after as before the 
testator’s death, such intention shall be given effect.” 
Defendant further relies upon the following: “Death comes 
to everyone. Its happening is not contingent. The time of 
its happening is. If testator gives a fee or an absolute in- 
terest in personalty to one to take effect at testator’s death, 
with a gift over in case the beneficiary should ‘die,’ the 
question is presented whether such provision refers to the 
death of the beneficiary before that of testator, or at any 
time, either before or after the death of testator. Since death 
itself is not contingent, and since language importing a 
contingency is used, such language is absurd unless there 
is an unexpressed contingency with reference to the time 
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of such death and its relation to some other event. The 
weight of authority is that such provision means, prima 
facie, death before that of testator.” 3 Page, Wills -(Life- 
time ed.), § 1291, p. 778. That authority in the same section 
further states: “The presumption as to the time of a death 
referred to in the will is only a prima facie rule of con- 
struction for ascertaining the intent of the testator.” P. 
780. Also, “The context may show that death of the bene- 
ficiary after that of testator was contemplated.” P. 781. 
Defendant relies upon Schnitter v. McManaman, 85 Neb. 
387, 123 N. W. 299. In that case there was a devise to a son 
“ * * * to have and to hold forever. In event of the death 
of John N. Barrett without lawful issue born, the property 
herein bequeathed to him shall immediately become the 
property of my daughter * * * .” The son survived the tes- 
tator and died without issue. The question was: Did the 
son have a defeasible title? In the opinion we said: “A 
devise to one in fee, and in the event of his death to another 
in fee, refers to death during the testator’s life, because the 
event cannot be said to be contingent, and it seems more 
compatible with reason to say that the testator by the use 
of the words was providing a substitute for the first taker, 
should that devisee not survive the testator. When, however, 
the death of the first taker is coupled with other circum- 
stances which may or may not ever occur, a devise over 
has been upheld by many eminent courts.” Defendant re- 
lies upon that language. The first sentence in the quoted 
provision suggests the question: Does the language of this 
will suggest that the testator intended that his grand- 
children, the plaintiffs, should be a “substitute for the first 
taker, should that devisee not survive the testator’? It does 
not follow, as argued by defendant, that the application of 
the rule may only be avoided when “the death of the first 
taker is coupled with other circumstances which may or 
may not ever occur.’’ For immediately following that state- 
ment we said: “The rule that the words of limitation shall 
be applied to the death of the first taker without issue dur- 
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ing the life of the testator is said to be extremely technical 
in its character and does not apply where there are indica- 
tions, however slight, that the testator referred to death 
subsequent to his own demise.” This suggests the inquiry: 
Are there indications in this will “however slight” that 
the testator referred to death subsequent to his own de- 
mise? In the above case we went to the language of the will 
for an answer. The net of the opinion was that we held 
that the contingency ‘in the event of death’? meant “when- 
ever’ the son died subsequent to the date of the testator’s 
death. 

Defendant further relies upon In re Estate of Willits, 
88 Neb. 805, 180 N. W. 757. There we stated the general 
rule that “* * * where there is. a legacy to a person abso- 
lutely, and a provision that in case of his death the estate 
shall revert to another, the contingency referred to is the 
death of the first taker before the death of the testator; but 
special circumstances will prevent the application of this 
general rule.’”’ This was immediately followed by adopt- 
ing the rule of application last quoted above from Schnitter 
v. McManaman. We then said: “It is elementary that in 
the construction of a will it is the duty of the court to ef- 
fectuate the intention of the testator if it can be ascertained, 
and in order to ascertain this intention the court should 
place itself as nearly as possible in the position of the 
testator, and consider not only the particular clause of the 
will which is in dispute, but the whole instrument.” We 
stated that, standing alone, the two provisions construed 
under the general rule would apply to death before the 
death of the testator, but we also took into consideration 
“other clauses” and the circumstances existing when the 
will was made, including the apparent desire of the testator 
that his property should remain in the family. In the 

‘syllabi we stated the rule: “The general rule is that the 

period of time to which survivorship relates depends ‘upon 
the intention of the testator, rather than upon technical 
language used in a particular clause in a will.” 
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There are other rules of construction which are appli- 
cable here. 

“In construing the provisions of a will, the following 
rules must be adhered to: First, if the will is ambiguous, 
the law favors the heir in preference to one not related 
to the testator by blood; second, heirs will not be disin- 
herited by conjecture, but only by express words or neces- 
sary implication; third, actua] disposition of the estate to 
another person is necessary to deprive the heir of the prop- 
erty of his ancestor.’ Heilman v. Reitz, 89 Neb. 422, 131 
N. W. 90y. 

In Herter v. Herter, 97 Neb. 260, 149 N. W. 795, we said: 
“As held by us in Heilman v. Reitz, 89 Neb. 422, it is funda- 
mental that heirs will not be disinherited by conjecture, 
but only by express words or necessary implication, and 
that the actual disposition of the estate to another person 
is necessary to deprive the heir of the property of his an- 
cestor. We deem it also fundamental that, in the absence 
of anything in the will to the contrary, the presumption 
is that the ancestor intended that his property should 
go where the law carries it, which is supposed to be the 
channel of natural descent. To interpret or distract the de- 
scent or direct it in a different course should require plain 
words to that effect.” 

Are there “plain words” in this will that divect the dis- 
position of this property in a different course? 

In Hunter v. Miller, 109 Neb. 219, 190 N. W. 583, we 
said: “Where there is a doubt as to the distribution of 
property under a will, the heirs at law will be favored, and, 
so far as consistent with the terms of the will, or the rea- 
sonable inferences to be drawn therefrom, the law of de- 
scent will be followed as presumptively in accord with the 
intention of the testator. * * * A mere negative inference, 
however, that heirs were not to receive an interest in the es- 
tate of the testator is not sufficient to exclude them, unless 
there is some other actual disposition of that interest found 
in the will.” 
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Section 30-228, R. S. 1943, provides: “When a devise or 
any legacy shall be made to any child or other relation of 
the testator, and the devisee or legatee shal] die before the 
testator, having issue who shall survive the testator, such 
issue shall take the estate so given by the will in the same 
manner as the devisee or legatee would have done if he had 
survived the testator, unless a different disposition shall be 
made or directed by the will.” , 

“A testator normally seeks to make equal distribution 
among those who have equal claims upon his bounty. * * * 
Consequently the intent commonly prevalent among con- 
veyors justifies the conclusion that, unless a contrary intent 
of the donor is found from additional language or circum- 
stances, such a donor, either by will or by deed, intends to 
make such an equal distribution.” Hence, there is a “ * * * 
constructional preference for that one of two or more pos- 
sible constructions which accomplishes such equal distribu- 
tion.”? Restatement of the Law, Property, § 248(f), p. 1214. 
Is there a contrary intent of the donor found in the addi- 
tional language of this will which prevents a conclusion 
that the testator intended an equal distribution? 

In a will the word “if”? may be construed to mean “when” 
in order to advance the apparent intent of the testator. 31 
C. J., If, note 56(a), p. 238; 2 Williams, Executors (11th 
ed.), p. 848. 

The will, except as to formal parts, indicates a drafts- 
manship by someone not trained in the drafting of wills. 
The second sentence in paragraph “FIFTH” apparently 
assumes a life estate first to the testator’s wife in the “land” 
of the testator, although it is not otherwise expressed in the 
will. Paragraph “SIXTH” devises a life estate to a daughter- 
in-law without a remainder over. There is the use of 
“dowry right’ in paragraphs “SECOND” and “THIRD” 
with reference to the interest of sons-in-law. The failure to 
use the blanks and the place for testator’s signature on the 
will indicates the use of a form and self-help. Other pro- 
visions and language need not be mentioned now. 
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The parties agree that paragraph “SECOND” devises 
a life estate in 80 acres of land to a daughter with remain- 
der to a grand daughter. This paragraph shows a desire to. 
protect the life estate and assure its vesting in the grand- 
daughter free from mortgage, and “without a dowry right. 
to her father.” The language used is, “‘at her passing away.” 

Paragraph “THIRD” devises 80 acres of land to another 
daughter with a like desire against mortgaging and ‘‘with- 
out a dowery (sic) right to his (grandson’s) father.” Here 
the words are, “if she should pass away.” Plaintiffs con- 
tend that this provision creates a life estate in the daughter 
and a remainder to the grandson, basing it upon the re- 
striction against mortgaging and our decisions in Moran 
v. Moran, 101 Neb. 386, 390, 163 N. W. 315, 1071, and Kluge 
v. Kluge, 103 Neb. 534, 172 N. W. 756. Defendant argues 
that by the use of the words “if he should pass away” a fee 
simple title was devised. 

Paragraph “FOURTH”, the one in question, uses the 
words, “if he should pass away.” It refers again to 80 acres 
of land and does not contain a restriction against mort- 
gaging or against dowry rights. 

We have here then this picture—a testator who had 
240 acres of land, three children and four grandchildren. 
Clearly, subject to the life estate of his wife, if one was 
given, he wanted each of his three children to have at least 
a life estate in one-third of his land. That constituted an 
equal distribution in acres. Clearly, by paragraph “SHC- 
OND” as to Lockie McCully, he not only contemplated that 
the remainder should go to his named grandchild but pro- 
tected against encumbrances and any claim of interest by 
his son-in-law. The same intent is evident in paragraph 
“THIRD”, save as that intent may be clouded by the use 
of the “if she should pass away,” instead of “at her passing 
away.” A like intent is evidenced in paragraph “FOURTH”, 
save as it is clouded by the use of the words, “if he should 
pass away” and the omission of the expressed desire against 
mortgaging and dowry right. 
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To construe this will as plaintiffs contend will result 
in each of the children of the testator receiving an equal 
share in the estate, and the child, or children, of each child 
receiving the parent’s estate and keeping the estate in the 
line of descent and in those of testator’s blood to the second 
generation. That clearly was the testator’s intent as to 
paragraph “SECOND” and, in the absence of other direc- 
tions, justifies the conclusion that he had the same intent 
of equal distribution as to all his children, and per stirpes 
to his grandchildren. There is nothing in this will to indi- 
cate a contrary intent. This intent of equal division is 
strengthened by the provisions of paragraph “EIGHTH” 
where the testator made some adjustments in cash be- 
tween his children, and divided the residue of his estate 
equally between them. 

To construe this will as the defendant would have us do 
would be to hold that this testator intended his grand- 
children, these plaintiffs, to have a fee simple estate in this 
land if their father predeceased the testator, and nothing 
if the father survived the testator. Without doubt, the tes- 
tator could have so provided, but there is nothing here to 
indicate an intent to make such an unequal distribution. 
That intent is negatived by the provisions in the will here 
discussed. 

There are no “plain words” either indicating a purpose 
to make an unequal distribution or to take this property 
out of the “channel of natural descent.’’ The channel of 
natural descent is recognized by statute. Sec. 30-228, R. S. 
1948, directs that where a devisee, being a child or other 
relation of the testator, dies before the testator, his issue, 
if any survive the testator, take the estate devised to the 
ancestor “unless a different disposition shall be made or 
directed by the will.” 

Plaintiffs argue that if this will is construed as defendant 
would have us do, then under the provisions of Sec, 30-228, 
R. S. 1948, all the language in paragraph “FOURTH” be- 
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ginning with “and if he should pass away” is surplusage 
and accomplishes nothing; and that it cannot be construed 
out of the will or ignored, or else we must write into the 
will the additional words “before my decease.” Defendant 
answers that it cannot be presumed that other children 
would not be born to Clyde Roberts and therefore he did 
not dispose of this land precisely as the statute would have 
disposed of it in the absence of a will. To us that is not an 
important consideration. The important fact is that this 
testator knew his children and obviously: intended that all 
should share equally in his lands, and that the named exist- 
ing grandchildren of each child of his blood should even- 
tually receive the parent’s share. To say that this aged 
testator, unskilled in the technical use of words and ex- 
pression and in will drafting, as his will indicates, in- 
tended by the use of the word “at” in one clause to assure 
an inheritance to one grandchild, and by the use of “if” 
in another clause to disinherit conditionally two other 
grandchildren, is to worship words and to ignore the clear 
indications of his intentions as to the equal distribution 
of his estate to those of his blood as found elsewhere in his 
will. Heretofore we have not applied the extremely techni- 
cal and prima facie rule upon which the defendant relies, 
where an intent and purpose otherwise is indicated in the 
will. We do not do so now. 

We hold that the testator used the words, “if he should 
pass away” with the meaning ‘‘when he passes away,” and 
that he used the language with reference to death either 
prior to or subsequent to his own, creating thereby a life 
estate in Clyde Roberts and a remainder in these plain- 
tiffs. 

The decree of the trial court is reversed and the cause 
remanded with directions to enter a decree based on the 
construction of the will that under the clause involved 
Clyde Roberts was devised a life estate, and the plaintiffs 
the remainder estate in the land, and that Clyde Roberts, 
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now being deceased, plaintiffs at his death became vested 
with the fee simple title to the land. 
REVERSED AND REMANDED. 


CHAPPELL and WENKE, JJ. dissent. 


THE STATE OF NEBRASKA, AND THE SERVICE LIFE INSUR- 
ANCE COMPANY, A CORPORATION, APPELLEES, Vv. OSCAR W. 
ECKLUND, EXECUTOR, ET AL., APPELLANTS. 


23 N. W. 2d 782 
FILED JULY 12, 1946. No. 32066. 


1. Waters. The thread or center of a channel, as the term is em- 
ployed, must be the line which would give the owners on either 
side access to the water, whatever its stage might be, and par- 
ticularly at its lowest flow. : 

. Where, by the process of accretion and reliction, the ater 

of a river gradually recedes, changing the channel of the stream 

and leaving the land dry that was theretofore covered by water, 
such land belongs to the riparian owner. 

. Where the water of a river recedes slowly and impercept- 

ibly, changing the channel of the stream and leaving the land 

dry theretofore covered by water, such land belongs to the rip- 
arian proprietor. In case the alteration takes place suddenly, the 
ownership remains according to former bounds. 

. Accretion is the process of gradual and imperceptible ad- 
dition of solid material called alluvion, thus extending the shore 
line by deposits made by contiguous waters. 

5. -—. Land uncovered by a gradual subsidence of water is not 
an accretion, but a reliction. The same law applies to both these 
forms of addition to real estate which are held to be the property 
of the abutting landowner. 

. Where a river changes its main channel, not by slowly 
excavating and gradually passing over the intervening space to 
a new position, but changes it by flowing around intervening 
land, as by gradually, during many years, deepening a smaller 
channel which was on the other side of an island until it be- 
comes the main channel, the boundary which was fixed ag the 
original main channel remains, under such conditions, in that 
original channel. 
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7. Adverse Possession. To make title to land complete in an adverse 
occupant, he must show that he has maintained actual, con- 
tinued, notorious, and adverse possession under a claim of title 
against all persons for the full period of ten years. 


8. Public Lands: WATERS. Where school land, belonging to the 
State of Nebraska, was sold for seven dollars an acre, exactly 
according to the provisions of the Constitution in force on the 
date of such sale, and if, by changes in a river flowing along 
said land, new land is added thereto after the sale, such additional 
land belongs to the present owner of such land. 


APPEAL from the district court for Lincoln County: I. J. 
NISLEY, JUDGE. Reversed and remanded with directions, 


Anderson, Storms & Anderson and Beatty, Clarke & 
Murphy, for appellants. 


Walter R. Johnson, Attorney General, Robert A, Nelson, 
Shuman & Overcash, and Lloyd Dort, for appellees. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL, and WENKE, JJ. 


PAINE, J. 


This is an action in equity, brought by the State of Ne- 
braska and the Service Life Insurance Company, lessee, 
against Oscar W. Ecklund, executor of the estate of Swan 
C. Ecklund and a number of heirs interested in said estate 
and the lands in question. The object of the petition was to 
establish that the State of Nebraska is the owner of certain 
riparian lands in the bed of the North Platte River. The 
answer prayed that the petition be dismissed, and that the 
court establish the proper boundary line between the lands 
owned by the plaintiff and defendant. The decree quieted 
the title to the lands in the plaintiff, and perpetually barred 
the defendants from claiming any right or title to said land. 
From this decree the defendants appealed. 

The State of Nebraska, as owner, and the Service Life 
Insurance Company as lessee of lot 1, containing 1.96 acres, 
on the north bank of the North Platte River, brought this 
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action against certain defendants to quiet title to a certain 
tract of land in the plaintiff. 

The land involved is riparian land, consisting of approxi- 
mately 109.6 acres, claimed by the plaintiff, shown by yel- 
low lines on exhibit No. 2, and lying in the old river bed 
of the North Platte River between the north bank and the 
thread of the main current now running near the south 
side. The plaintiff, owning the abutting land of 1.96 acres 
on the north side of the river, claims this. to be its accretion 
land thereto. The defendant owns lots 4 and 5, of 42.5 acres, 
opposite thereto on the south side of the North Platte River, 
all of the said land lying in section 8, township 14, range 
382, Lincoln County. 

Plaintiff alleged in its petition that the south boundary 
line of said lot 1 is in dispute, and plaintiff desires that the 
court determine and permanently establish said boundary 
line, and prays that, when so established, the title to the 
land shall be quieted in the plaintiff and against the defend- 
ants, and a mandatory injunction issued, commanding de- 
fendants to remove the fence erected by them on said land. 

The decree sets out that the boundary line “at the time of 
the original Government survey was the main channel of 
said North Platte River, which said main channel at a later 
date was near the north side of said river,” and “that the 
boundary lines of said land have become fixed and estab- 
lished by the gradual changing of the North Platte River 
throughout the years, and the south boundary line of said 
real estate is the thread of the main channel of said river 
at the present time, and which main channel is now the 
south channel thereof.” The decree quieted title in plaintiff, 
as prayed, and enjoined defendants from trespassing or go- 
ing upon the land, except to remove a fence which had been 
erected by defendant Charles Fry, which fence the court 
ordered removed within 30 days of the date of the decree. 

The defendants assign as error that the findings and 
judgment of the court are contrary to law and contrary to 
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the evidence. It is further alleged that the court erred in 
holding that the boundary line of the land involved had 
been fixed by the gradual changing of the North Platte 
River throughout the years. It is also charged that the 
court erred in holding that the change whereby the flow 
of water in the north channel was diminished and the flow 
in the south channel increased, was gradual, and in hold- 
ing that the north channel of the river was not, and is not, 
the main channel] of the river. It is further alleged that the 
court erred in holding that the south boundary line of plain- 
tiff’s land is the thread of the main channel at the present 
time, which main channel is now the south channel thereof. 
It is charged as error in several assignments that the court 
should have found that the boundary line of said real estate 
was the thread of the stream, and was originally in the 
main channel along the north bank thereof, and that such 
boundary line remained fixed and permanent. 

It is to be seen that the points contested do not primarily 
involve questions of law, but do involve the actual factual 
situation in this locality as to the North Platte River when 
first surveyed by the government, and the changes in its 
currents and course down through the years. 

The entire contest in this case concerns the ownership of 
the riparian land in section 8, township 14, range 32. The 
North Platte River has at times covered more than half of 
this section 8. 

Much of the evidence will relate to this river as we look 
upstream to the west. The north boundary line of the river 
reaches into section 5, just north of section 8, then runs a 
little north of west across section 6, then across sections 
1 and 2. Birdwood Creek, an ever flowing stream, comes 
into the river on the north side in section 2. The south 
boundary line of the river extends west from about the 
center line of section 8 across section 7, then section 12, 
then section 11. 

Nearly every witness referred to Ware Island, which lies 
rather to the south of the center of the channel, and its 
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eastern end is just west of section 8, and it is over two miles 
long. It was there when the first witnesses arrived on the 
scene, and has large cottonwood trees growing on it. 

Section 8, involved herein, was granted to the State of 
Nebraska in lieu of sections 16 and 36 as school land, and 
consists, first, of lot 1, section 8, owned by the State of Ne- 
braska, which is 1.96 acres in extent, and is a narrow strip 
along the north bank of the river. T'o the south of this little 
wedge-shaped strip of land is a tract of 109.6 acres, ex- 
tending south across the old bed of the river, grown up with 
brush and willows in places, and with old, dry channels, in 
which water may run in the spring floods. Then to the 
south, and on the south bank exactly opposite of lot 1, is 
122.5 acres, making up the south side of section 8, which 
land was deeded to William A. Paxton, Jr., in 1906 for 
$857.50, or seven dollars an acre, which was the constitu- 
tional minimum price at which such land could be sold at 
that time. 

Eighty acres of this land south of the river are not in- 
volved in this trial, but lots 4 and 5, abutting the river on 
the south side, and consisting of 42.5 acres, belong to the 
defendants, and the question being litigated is whether the 
land between the north and south banks belongs as riparian 
land to the plaintiff's or defendants’ holdings. 

The defendants claim that, from the time of the original 
government survey, the thread of the stream ran close to 
the north side, and as the greater part of the old river 
bed has relicted, and is covered with willows and brush and 
good grass for pasture, that the fact that the thread of the 
present stream is near the south side does not change their 
right to this old river bed, for the reason that the changes 
in the course of the river have been caused not by the pro- 
cesses of accretion and reliction but by flowing around in- 
tervening land which never in the meantime became its. 
main channel. 

The defendants called John E. Ware as a witness, and he 
testified that he bought Ware Island in 1912 and built a 
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house on it, and lived there about a year, and sold the island 
in 1941. He identified exhibit A, being a photostatic copy of 
& map from the Surveyor General’s office, dated May 24, 
1870, and exhibit No. 1, which is a map from the same office, 
dated October 26, 1870. Exhibit No. 1 is a map of the town- 
ship lying east of the 4th Guide Meridian W, and exhibit A 
is a map of the township lying immediately west thereof. 
These maps show that the west end of Ware Island in 1870 
was in the northeast quarter of section 11, and ran east 
across section 12, and nearly across section 7, so that it was 
a trifle over two miles long and a quarter of a mile wide in 
the center, and, according to these surveys of 76 years ago, 
consisted of 179.20 acres. 

On exhibit A there is shown a small creek, marked “Tepe 
Creek,’”’ now known as Birdwood Creek, which flows south- 
easterly across section 2 and into the North Platte River 
a little east of the west end of Ware’s Island on this old 
map. 

Mr. Ware testified that even before he bought the island 
they had begun to put in hay dams from the- north bank 
across to Ware Island just east of where Birdwood Creek 
runs into the river, and that these hay dams forced the 
water to run around the west end of Ware Island and into 
the south channel, and after it got to the east end of Ware 
Island the water tried to go back north, but Mr. Ware 
testified that he put trees in there and put in bodies of old 
automobiles, and on cross-examination he said he had hauled 
at least 25 automobile bodies and put in there to keep. the 
water from cutting in on the east end of his island. Mr. 
Ware was asked when they began to put hay in there to 
change the course of that water. He replied that he would 
not say exactly as to the year, but he thought it was in 
1894, when the Suburban Irrigation Ditch started to work, 
or soon after that. The Suburban Ditch had its headgate in 
the south line of the river south of Ware Island. 

Mr. Ware testified that when he first knew the island the 
greater part of the flow of the North Platte River was to 
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the north side of the island in the north channel. He testi- 
fied that at one time they dug a ditch across the west end 
of the island, leaving about 16 acres west of the ditch, but 
very little water ever ran through that ditch, and the at- 
tempt to get water from Birdwood Creek to go directly 
southeast across the island, to be used for irrigation on the 
south side of the river, was given up, and hay dams, streng- 
thened with sand by a pump, were used to send the water 
around the west end of the island. 

On cross-examination he testified that at the present time 
there are 9.9 acres of deeded land at the east end and 108 
acres of school land in the middle, and 59 acres of deeded 
land, at least, he said, that is what he paid taxes on. He 
added that there was accretion land at the east end of the 
island and on the north side of it. 

The defendants put in evidence the testimony of a large 
number of farmers living near the locality who had been 
familiar with the river for many years. Harlan E, Lind- 
strum testified that he had known the river since 1900; 
that at first it was mostly on the north side, and they had 
put in dams to make it go around the south side of Ware 
Island, where it was still flowing; that for seven or eight 
years they had hay dams and then built a regular dam, 
and that now the main channel is on the south side, ever 
since they put in the dam; that it carries a larger volume 
cof water since they put the bridge in there; that if they 
would cut the dam out the water would be back on the north 
side, for that is the natural flow of the river. He said that 
the dam there is built mostly of sand and riprap, just an 
earth dam. 

Charles W. Case lives north of Hershey, just two miles 
west of the Hershey bridge, and his land adjoins the south 
line of the Ecklund land. He said he had lived there 17 
years ; that at first most of the water went down the north 
side of Ware Island; that after they put in the dam the 
water had a tendency to work back north when it got east 
of the island. He testified that after the dam was in the 
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water passed around Ware Island and down through the 
Suburban headgate. While the floodwaters fluctuated up 
and down, the water gradually left the Birdwood Channel 
on the north side after they put in the dam, and the south 
channel is the main channel now. 

Rudolph Peterjohn lives six miles northwest of Hershey, 
is 78 years old, and has been familiar with the location since 
1900. In the early days, when the water was high the water 
would be on either side of the big island. When the water 
was really low, there would be no water except in the 
north side, with a little seep water in the south side. He 
testified they put the dam across the north channel to 
throw the water into the irrigation ditch. 

Christian Jensen, 81 years old, lives 414 miles northwest 
of Hershey, and has been familiar with the river since 1893. 
He testified that at first water coming from the west flowed 
on the north side of Ware Island, and when they put in the 
dam from the mouth of Birdwood Creek across to the island, 
it threw the water over to the south side; that the flow in 
the river has gotten less as they took it out for irrigation, 
and only seep water comes down on the north side at the 
present time. 

John Muirhead was employed as foreman by the Sub- 
urban Irrigation District, building hay dams, about 1922. 
He said that after the Sutherland bridge was put in all of 
the water went down the north side of Ware Island, where 
the water from Birdwood Creek also went, and when the 
river was at its lowest the only water that the river would 
have in it would be in the north channel, where the water 
from Birdwood Creek ran. He said that Mrs. Cushman 
claimed that this water was eating her land, which was on 
the north bank of the north channel, and they put in 50 or 
60 big trees and a permanent dam, and finally diverted the 
water straight across at the west end of Ware Island; that 
this permanent dam was built about 1932, but they started 
putting hay dams in about 1922 at the head of Ware Island. 
The hay dams were put in every year. On cross-examination 
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he said that the hay dams would wash out every year, but 
after they got the pump and put in good, strong hay dams 
it took an awful flood to take them out. 

Gus Fransen testified that he is county commissioner 
of Lincoln County, and had done work for the Suburban 
Irrigation District in the vicinity of Ware Island. The Sub- 
urban headgate is practically south of the middle of Ware 
Island, in the south bank of the North Platte River. He 
testified that the sand fills with hay were put in as early as 
1912, and turned all the water over to the south side; that 
when the high water came one fall the permanent dam 
broke out and the main body of water all went in the north 
channel. He testified that they began putting in hay dams 
as early as 1912, and that at one time they tried to run the 
water across Ware Island in a ditch, but it was not satis- 
factory. He testified that at the present time the south 
channel is carrying a large body of water and the north 
channel only a small amount. 

Ear! Brownfield, the county treasurer, testified that he 
had become acquainted with the river in the vicinity of 
Ware Island in the winter of 1897; that at that time there 
was no island in the North Platte River except Ware Island, 
and the main body of water flowed down the north side; 
that when the river went entirely dry there would be a little 
water flowing below the mouth of Birdwood Creek down the 
north bank. He said that since the two steel bridges were 
put in there has been a north channel and a south channel, 
but the south channel is much larger, and. there is no north 
channel where the north channel used to be. 

The plaintiff called Hugh Dilion, state surveyor, residing 
in Lincoln, as its first witness. He had surveyed the land in 
question in August 1945, with three assistants, and exhibit 
No. 2 and exhibit C bear his signature as state surveyor. 
He testified that the profile across both channels of the 
North Platte River showed that the deepest portion of the 
south channel had an elevation of 88, and the deepest por- 
tion of the north channel had an elevation of 89.5. He 
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found that the south channel carried the most water ; that 
there was very little water in the north channel when he 
was there yesterday, scarcely any flow; that in building the 
bridge the south span of the bridge was brought to the 
north to shorten the bridge, and a fill put in, drawing the 
south channel to the north and forcing the water under the 
bridge. He testified that he made no observation near the 
head of Ware Island to observe whether the water has been 
changed artificially; that he has never been to the mouth 
of Birdwood Creek and the head of Ware Island. 

Glen R. Dale, a railroad employee, was called by the 
plaintiff, and testified that he trapped around there as a 
boy, and that then there were four channels in the river, 
and he was familiar with the school lease, which was in the 
name of W. H. Dale, his father; that the flow in the north © 
channel is decreasing, but he never saw the river entirely 
dry. 
The plaintiff then called Eugene F. Gordon, a beekeeper, 
living at Hershey. He had followed that occupation for 20 
years, and years ago had set out hives of bees on the land 
in question, and would check the hives once a week for nine 
months the first year. He testified that the south channel 
had the most water, except in the summertime, and then 
there appeared to be more water in the north ‘channel, and 
as the years have gone by the south channel carries far 
more water than the north channel. 

Eugene C. Reed, of Lincoln, associate state geologist and 
associate director of soil survey and water survey under 
Dr. Condra, was one of the expert witnesses called by the 
plaintiff. He testified that he had worked along the Platte 
River for approximately 12 years, in particular making 
a study of soils in Lincoln County and other parts of the 
state; that he put down auger holes in and near the land 
in question, and told what deposits were found under the 
surface, and the length of time it took each of such deposits 
to accumulate; that the accreted lands in the old bed of the 
North Platte River would be upward of 20 years old; that 
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willows grow very quickly as water recedes, and that cot- 
tonwoods grow if they are not under water except for very 
brief periods. He described the method of the Platte River, 
and how it cuts out one side and fills in another, and that 
the stream flowing eastward in the northern hemisphere 
has a tendency to go slightly southward, due to the rota- 
tion of the earth on its axis, and that at the particular point 
involved in this lawsuit the river lies between two north 
bends, one a little to the west of Ware Island, and that 
the river has a tendency to deposit on the concave side 
of the bend and to cut out on the convex side of the bend; 
that this is an established scientific fact, and that the 
thread of the river at this place has had for a long time a 
tendency to move to the south; that the filling in of hay 
dams on the north side of Ware Island would have a tenden- 
cy to increase the flow of the stream to the south side, but 
that the bend two miles west of the mouth of Birdwood 
Creek would cause the main pressure of the water to work 
toward the south side; that the filling up of the river by 
some artificial obstruction might temporarily affect the na- 
tural process, but that the general swing of the river and 
the filling up of the north channel was a natural process 
that had been slowly going on for a number of years; that 
if a dam had been put in in the neighborhood of Ware 
Island, much of the water would tend to move through the 
sand and gravel, for there is always water flowing in the 
gravel bed below, but that the movement of the main chan- 
nel to the south was a movement which had been going on 
gradually for years. The rate of fall of the river at that 
point is 614 feet to the mile. 

We have endeavored to give a fair reflection of the evi- 
dence of each party to this lawsuit, for all admit that it is 
a question of fact. 

An over-all view of the North Platte River at this point, 
as outlined by these many witnesses would indicate that 
over fifty years ago in the spring the river was half a mile 
wide, and nothing appeared above the surface but Ware 
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Island; that in the late summer in some of the drought 
years, the river went entirely dry, except perhaps for a small 
amount of water going down near the north bank, which 
came in from Birdwood Creek. 

It would be a fair conclusion to make from this evidence 
that many years ago the main center or thread of the 
stream was near the north side. There is no question that 
the thread of the stream is now near the center of the chan- 
nel flowing on the south side, as claimed by the plaintiff. 

Many of defendants’ witnesses think that innumerable 
hay dams would account for the change of the current. 
These hay dams, which were put in to temporarily throw a 
little more water around the west end of Ware Island into 
the headgate cf the Suburban Irrigation District in dry 
weather, sometimes lasted a few weeks, but always washed 
out in a space of months, and did not stop all the water 
flowing while they were there, for some water always seeped 
through and the underground water was increased at the 
place of the hay dam. 

With the facts before us as taken from the testimony 
and the exhibits introduced in this case, we will consider 
certain phases of the law relating thereto. 

“Where title to an island in a nonnavigable stream is 
conveyed to a grantee by government patent, and the land 
so conveyed is bounded by the waters of such stream, the 
grantee’s ownership carries with it the bed of the river to 
the center or thread of each surrounding channel. 

“The thread or center of a channel, as the term is above 
employed, must be the line which would give the owners on 
either side access to the water, whatever its stage might 
be, and particularly at its lowest flow.” Higgins v. Adelson, 
181 Neb. 820, 270 N. W. 502. 

“Where, by the process of accretion and reliction, the 
water of a river gradually recedes, changing the channel 
of the stream and leaving the land dry that was thereto- 
fore covered by water, such land belongs to the riparian 
owner.” Frank v. Smith, 188.Neb. 382, 298 N. W. 329, 134 
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A. L. R. 458. See, also Conkey v. Knudsen, 141 Neb. 517, 
4N. W. 2d 290. 

“Where the water of a river recedes slowly and imper- 
ceptibly, changing the channel of the stream and leaving 
the land dry theretofore covered by water, such land be- 
longs to the riparian proprietor. In case the alteration takes 
place suddenly, the ownership remains according to former 
bounds.” Gill v. Lydick, 40 Neb. 508, 59 N. W. 104. 

“Where, at the time of a grant from the United States, 
the bank of a river formed a part of the boundary of the 
grant, subsequent accretions formed by the gradual reces- 
sion of such bank attached to and became a part of the 
grant.” Topping v. Cohn, 71 Neb. 559, 99 N. W. 372. 

“An owner of land on the shore of an unnavigable river, 
in the absence of restrictions in his grant, owns to the 
thread of the stream, and his riparian rights extend to ex- 
isting and subsequently formed islands.” Haney v. Hewitt, 
105 Neb. 746, 181 N. W. 861. 

“Accretion is the process of gradual and imperceptible 
addition of solid material called alluvion, thus extending 
shore line by deposits made by contiguous waters. Land un- 
covered by a gradual subsidence of water is not an ac- 
cretion, but a reliction. The same law applies to both these 
forms of addition to real estate which are held to be the 
property of the abutting landowner. Bigelow v. Herrink, 
200 Ia. 830; Hanson v. Thornton, 91 Or. 585; Farnam, 
Waters and Water Rights (1904) 324; Haney v. Hewitt, 
105 Neb. 746; Jefferis v. East Omaha Land Co., 134 U. S. 
178; 12 Neb. Law Bulletin, 385; 1 R. C. L. 226, sec. 1.” In- 
dependent Stock Farm v. Stevens, 128 Neb. 619, 259 
N. W. 647. 

In the case at bar, the plaintiff owns land on the north 
bank and the defendants own the land on the south bank 
of this nonnavigable Platte River, and it has been the law 
that such ownership of land carries with it the exclusive 
right and title to the center of the stream. McBride v. Whit- 
aker, 65 Neb. 137, 90 N. W. 966. 
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“Where the thread of the main channel of a river is the 
boundary line between two estates and it changes by the 
slow and natural prosesses of accretion and reliction, the 
boundary follows the channel.” Frank v. Smith, supra. 

We have now presented a number of decisions on facts 
very similar to the case in chief. However, there are cer- 
tain elements in the case at bar which are entirely missing 
from the cases cited. The land being litigated here is the 
old bed of the river, which, as more and more water has 
been taken out for storage above large dams and for irri- 
gation canals, has been relicted and grown up with brush 
and willows and grass. 

The thread of the stream was 40 years ago near the 
north bank, today it is not far from the south bank, and if 
the thread of the stream had gradually and imperceptibly 
moved to the south across all the intervening bed of the 
river it would, under the authorities cited, have carried 
the boundary line between plaintifi’s and two defendants’ 
lands with it. However, that is not the fact, but the main 
current to the north gradually became less and less, while 
the current flowing south of Ware Island became larger, 
and is now the thread of the stream, and under the 
authorities, the case falls within a recognized exception to 
the general rule and the boundary line remains where it 
was at first. 

The case closest in point on the legal proposition involved 
is found in an opinion in the Eighth Circuit Court of Ap- 
peals, in Commissioners v. United States, 270 F. 110. The 
case was heard before Sanborn and Carland, Circuit Judges, 
and Munger, District Judge, and the opinion was written 
by Judge Sanborn, from which we take the following ex- 
cerpt: “The general rule on this subject is: (1) That where 
the thread of the main channel of the river is the boundary 
between two estates and it changes by the slow and natural 
processes of accretion and reliction, the boundary follows 
the channel; (2) but, where it changes by the sudden and 
violent process of avulsion, the boundary remains where the 
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main channel was at the time of the avulsion, subject al- 
ways to such changes as may be wrought after the avulsion 
by accretion or erosion while the old channel is occupied 
_by a running stream. Counsel rely upon the first clause of 
this rule. That clause is applicable to and governs cases 
where the boundary line, the thread of the stream, by the 
slow and gradual processes of erosion and accretion creeps 
across the intervening space between its old and its new 
location. To this rule, however, there is a well-established 
and rational exception. It is that, where a river changes its 
main channel, not by excavating, passing over, and then 
filling the intervening place between its old and its new 
main channel, but by flowing around this intervening land, 
which never becomes in the meantime its main channel, and 
the change from the old to the new main channel is wrought. 
during many years by the gradual or occasional increase 
from year to year of the proportion of the waters of the 
river passing over the course which eventually becomes 
the new main channel, and the decrease from. year to year 
of the proportion of its waters passing through the old 
main channel until the greater part of its waters flow 
through the new main channel, the boundary line between 
the estates remains in the old channel subject to such 
changes in that channel as are wrought by erosion or ac- 
cretion while the water in it remains a running stream.” 

We may call attention briefly to the famous Wolf Island 
case, decided in 1871, in which it was said: 

«* * * if Wolf Island, in 1763, or in 1820, or at any inter- 
mediate period between these dates, was east of this line, 
the jurisdiction of Kentucky rightfully attached to it. 

“Tf the river has subsequently turned its course, and now 
runs east of the island, * * * the boundary between the 
States remains as before and the island does not, in conse- 
quence of this action of the water, change its owner.” Mis- 
souri v. Kentucky, 11 Wall. 395, 20 L. Ed. 116. 

In a much later case somewhat in point, it is said: “The 
fact that the West branch was gradually closed by accretion 
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and by the slow deposit of sand from the Pompton river 
by slow moving water did not shift the boundary line. The 
boundary line as it was originally located in the old river 
bed is still in the same place. The gradual closing of the 
west channel by accretion did not result in a gradual shift- 
ing of the boundary line.’ Courter v. Borough of Lincoln 
Park, 101 N. J. Eq. 572, 188 A. 99. 

In view of the evidence in the record, and in the light 
of the law as set out herein, we have reached the conclu- 
sion that, while the change of the main channel of the North 
Platte River in section 8, from the north side to its present 
location on the south side, may have been a gradual change 
throughout a space of at least 40 years, yet the thread of 
the stream, flowing on the north side when each of the par- 
ties hereto secured their land, did not gradually move over 
the subsequently formed intervening lands that were 
formed to the south thereof. However, the south branch of 
the river flowing south of Ware Island did finally become 
the main channel, but this was subsequent to the forma- 
tion of the land herein involved, and the true boundary line 
between the respective riparian owners remains the line of 
the thread of the stream where it formerly ran in the north 
channel. 

In the petition it is alleged that the plaintiff and its ten- 
ants have been in open, notorious, continuous, exclusive, 
and adverse possession of said real estate for more than 40 
years last past, and are now entitled to the full and com- 
plete possession of all the real estate hereinbefore described. 

In support of this allegation of the petition, the plaintiff 
produced the evidence of Eugene F. Gordon, whose testi- 
mony on another point has already been summarized. He 
testified that the ground between the channels was just 
sandy bottom land; that it used to be heavy with sweet 
clover, and very little grass; that during those years Eggert, 
on the north side, had some horses pastured between the 
channels, and since Mr. Ritter became the tenant he has 
carried more stock in there, and there has been stock on 
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this land clear to the north bank of the south channel ever 
since he knew the land, and it has been so used all the time. 
He also observed that the Eggerts did trapping there, and 
also observed Ray Ritter trapping there. 

Ray Ritter, the present tenant on the Eggert place, which 
is plaintiff’s school land, has been tenant for only the last 
five years, and has used this land for pasture and for graz- 
ing and feeding purposes. In addition to feeding, he has 
used it for watering purposes for the livestock. He has 
used this land up to the main channel, which is the south 
channel, because the north channel goes dry and there has 
been no dependable supply of water in the north channel. 
He testified that he has used all of the land to the north side 
of the south channel up until Mr. Fry put in a fence, which 
cut him off from the use of the main channel to water his 
stock. 

In opposition to this, the defendant produced the evi- 
dence of Charles Fry, who has leased the Ecklund land on 
the south side of the river for the past eleven years. He 
testified that he put a fence up in 1943. As to anybody using 
the land north of the south channel, he did not remember 
seeing anything in there, although a fellow had had some 
cattle in there, but he never saw any cattle or horses to 
speak of. He built this fence between the two channels in 
the summer of 1948 upon his own decision, without consult- 
ing any of the Ecklunds, and used his own wire and posts. 

A careful examination of this evidence fails to disclose 
that the various tenants occupying the plaintiff’s land dur- 
ing these years made any claim to the title thereof against 
anyone, and neither does the evidence show that they exer- 
cised sole, exclusive, or adverse possession to this land. 

“The title to land becomes complete in the adverse occu- 
pant when he and his grantors have maintained an actual, 
continued, notorious, and adverse possession thereof, claim- 
ing title to the same against all persons, for ten years.” 
Lantry v. Wolff, 49 Neb. 374, 68 N. W. 494. See, also, 
Conkey v. Knudsen, 135 Neb. 890, 284 N. W. 737. 
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On this phase of the case, we find that the claim of ten 
years’ open and adverse possession to this land under a 
claim of ownership was not proved on the part of the plain- 
tiff. 

The plaintiffs next contend that the public school lands 
are a trust held by the State of Nebraska, and by constitu- 
tional provisions are in the control of the Board of Educa- 
tional Lands and Funds; that the disposition of such lands 
must be strictly in accordance with the constitutional limi- 
tations and proper legislative regulations. 

It is contended that in 1906 it was a part of a section 
of land held in trust by the State of Nebraska for the bene- 
fit of the schools of this state. The Constitution of 1875, 
art. VIII, in effect at such time, provides: 

“Sec. 8. (Educational lands, price.) University, agri- 
cultural college, common school or other lands which are 
now held or may hereafter be acquired by the state for edu- 
cational purposes, shall not be sold for less than seven dol- 
lars per acre, nor less than the appraised value.” 

The defendants claim that this is not within the issues. 
of the case as set forth in the pleadings, but plaintiffs argue. 
that this court must take judicial notice of our Constitution. 

The record shows that 12214 acres more or less of school 
land on the south side of the river was sold for $857.50, 
for exactly seven dollars an acre, as required by the Consti- 
tution, and plaintiffs insist that, if there are now over 109 | 
acres of riparian land attached to it, such land belongs to 
the State, for such accreted land was never sold to the 
purchaser at seven dollars an acre, as the Constitution re- 
quired. 

We will examine exhibit No. 25, being the state deed for 
this 122.5 acres more or less. It recites that it was sold to 
Paxton & Hershey on June 27, 1894, and, the whole amount. 
having been paid, the state deed was finally given on March 
17, 1906. 

The decision must be based on the condition of the river: 
in June 1894, when the state issued its contract to sell this: 
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jand, and the rights of the parties are fixed as of that date. 

We have a very similar case, in which we held: 

“The board of educational lands and funds has no power 
in conveying land by deed to add restrictions not contained 
in the original sales contracts. 

“The description ‘S. E. 14, of the S. W. 4 * * * containing 
forty acres, more or less,’ was sufficient to carry with it 
all accretions. 


“Accretions must be expressly excepted or reserved in a 
conveyance to avoid a transfer.”’ Mulhall v. State, 140 Neb. 
341, 299 N. W. 481. 

There is a case, not in regard to riparian land, and still 
it is in point in holding that the state is bound by the con- 
tract originally given in the sale of its lands. It reads: 
“Where the state had given a contract to sell school-land, 
and agreed to give a deed in fee simple when the contract 
was paid in full, the fact that after said contract of sale 
was given the Constitution of Nebraska was amended, mak- 
ing it illegal to deed away mineral rights on school-land, 
would not prevent the state from conveying said land under 
the terms of the original contract.’’ Reavis v. State, 140 
Neb. 442, 300 N. W. 344. 

In the case of Topping v. Cohn, supra, it is said by this 
court: ““Where, at the time of a grant from the United 
States, the bank of a river formed a part of the boundary 
of the grant, subsequent accretions formed by the gradual 
recession of such bank attached to and became a part of the 
grant.” 

In Wiltse v. Bolton, 182 Neb. 354, 272 N. W. 197, an Iowa 
case is quoted to the effect that if accretions are added to 
government land they become a part of the tract. 

In McBride v. Whitaker, supra, we said that grants of 
land bounded upon a river carry with them the rights 
and title to the center of the stream. 

The state, after giving a contract in 1894 for sale of a 
certain number of acres, to wit, 122.5 acres, “more or less,” 
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cannot attempt to claim ownership to riparian lands added 
later thereto. 

This is right, for, on the other hand, where a vendor con- 
tracts to sell a purchaser land and a building burns down 
before the deed is given, the loss falls upon the purchaser. 
McGinley v. Forrest, 107 Neb. 309, 186 N. W. 74, 22 A. 
L. R. 567. 

In the case at ‘bar, the land now in litigation was not 
shown to be in existence at the time the school land was 
sold in 1894, for the river covered the entire bed. We there- 
fore hold that the sale by the state of the school land on the 
south bank carried with it the riparian lands in question, it 
appearing that such lands came into existence after such 
sale was made. Consequently, the riparian lands here in- 
volved belong to the owner of the lands on the south bank, 
and the constitutional provision referred to has no applica- 
tion, 

For the reasons set out at length herein, we find that the 
decree of the lower court should be reversed and that a 
decree should be entered in favor of the defendants. 

REVERSED. 


STATE OF NEBRASKA, EX REL. WALTER R. JOHNSON, ATTOR- 
NEY GENERAL, PLAINTIFF, V. C. E. CHILDE, DEFENDANT. 
23 N. W. 2d 720 


FILED JULY 12, 1946. No. 30822. 


1. Attorney and Client. The conducting of a hearing before the Ne- 
braska State Railway Commission constitutes the practice of law 
where it requires the exercise of legal training, knowledge and 
skill, and if one so doing is not licensed to engage in the practice 
of law, he is in contempt of the Supreme Court and may be- 
punished therefor. 

. Evidence examined and held to sustain a charge that de-- 

fendant engaged in the illegal practice of law. 


528 NEBRASKA REPORTS [Vou. 147. 
State v. Childe 


Original proceeding by the state on the relation of the 
Attorney General against C. E. Childe. 


Judgment for relator. 


Walter R. Johnson, Attorney General, Don Kelley, and C. 
S. Beck, for plaintiff. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


CARTER, J. 


This is an original proceeding brought by the state on the 
relation of the Attorney General, charging the defendant 
with contempt of court for practicing law, without a li- 
cense. The case was previously before this court on a mo- 
tion of the state for a judgment on the pleadings. State ex 
rel. Johnson v. Childe, 189 Neb. 91, 295 N. W. 381. The mo- 
tion was therein overruled and the cause referred to the 
Honorable E. A. Coufal, the duly appointed referee of this 
court, for the taking of evidence and the determination 
of findings of fact and conclusions of law. The referee 
thereupon proceeded to take evidence, make his findings of 
fact therefrom and determine the law applicable thereto. 
The matter is now before the court on the motion of the 
Attorney General for judgment on the report of the referee. 
No objections were filed to the referee’s report. 

The information charges the defendant with engaging 
in the practice of law on five separate occasions, each being 
charged in a separate count. In the discussion of these var- 
ious counts and the evidence tending to sustain them, we 
shall allude to applicable rules of law only as they bear 
upon the issues immediately before us. The law generally 
applicable to the case is set forth at length in our former 
opinion. 

Count one alleges that on or about January 12, 1939, a 
hearing was had before the Nebraska State Railway Com- 
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mission in a proceeding entitled “In the Matter of the Appli- 
cation of the Central States Motor Carriers’ Association 
for Authority to Establish Commodity Rates on Building 
and Fencing Materials,’ which said hearing was ad- 
journed from time to time and finally concluded on Febru- 
ary 9, 1939. The information then alleges that the defend- 
ant, a person not licensed to practice law, appeared in said 
proceeding, to which he was not a party, as the representa- 
tive of the petitioner, the Central States Motor Carriers’ 
Association, Farmers Union of Nebraska, Nebraska Farm 
Bureau Federation and Farmers Grange of Nebraska, in- 
terested parties of record in said proceeding and, acting 
as an attorney at law in behalf of his clients, prepared and 
filed pleadings and other documents therein, examined and 
cross-examined witnesses in the conduct of said proceed- 
ings, objected to the introduction of testimony of witnesses 
adverse to the interests of his clients and made arguments 
before said commission in support of the petition and those 
for whom he appeared. 

‘The evidence shows that the petition and petitions in 
intervention filed before the commission in behalf of the 
petitioner and interveners were prepared by the defendant 
and bore the endorsement “C. E. Childe, Counsel.” De- 
fendant admits that he prepared these pleadings without the 
assistance of legal counsel and without an attorney at law 
appearing with him in said proceeding. He examined all 
witnesses called by the applicant on direct, redirect and re- 
buttal examinations and cross-examined all witnesses called 
by adversary interests and discussed all legal questions 
raised at the hearing. 

The legal questions involved included a knowledge of the 
statute—making provision for the filing of the petition and 
the petitions in intervention and a knowledge and under- 
standing of the statute defining the jurisdiction of the rail- 
way commission in such cases, as well as the legal training 
and experience inherently involved in the drafting of such 
pleadings. 
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The theory of petitioner was that, as its members were 
particularly engaged in the transportation of livestock from 
farms and ranches to market and of return loads of com- 
modities suitable for transportation in livestock trucks 
from the markets back to the farms and ranches, a reduc- 
tion in rates on such commodities suitable as a “back haul” 
to farms, ranches and other agricultural areas in Nebraska 
would increase the revenue derived.from such “back hauls” 
and at the same time permit farmers, ranchers and others 
to benefit from such reduced rates. It was also the theory 
of petitioner that as the commission had prescribed special 
rates on such commodities as mill feeds as “back hauls,” 
it could with equal propriety reduce the rates on fencing 
and building materials in quantity lots. It was also alleged 
by the petitioner that the rate on fencing and building ma- 
terials was much higher than those charged by railroads 
and the interstate rates charged by motcr carriers. It was 
also the theory of the petitioner as expressed in its petition 
that the intrastate rates applicable to motor carriers were 
excessive, unjust and unreasonable, and resulted in the ex- 
action of unreasonable charges and in undue prejudice 
to intrastate shipments, shippers, receivers, and carriers 
by motor truck, and in undue preference to interstate motor 
truck carriers and shippers and of intrastate shipments 
by rail, in violation of the laws of the state. Fencing and 
building material rates are alleged to have been fixed by the 
commission at a much higher rate than similar commodities 
moving in volume, all in violation of the laws of the state. 
Petitioner then prays that the rate on fencing and building 
materials be reduced to meet the objections and eliminate 
the discriminations pointed out in the petition. 

The referee aptly states the legal elements necessary to 
be contained in the petition in question in the following 
language: “(a) that there be pleaded and proved the legal 
interest of the petitioner which entitled him to request the 
relief prayed for, and the petitioners (or interveners) right 
to maintain the proceedings; (b) a determination of the 
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persons who, if the order prayed for was granted, would be 
adversely affected thereby in order that the Commission 
would acquire jurisdiction to enter the order prayed for 
on due notice; (c) the legal definitions of terms employed 
in the statute clothing the Commission with powers in the 
premises, such as ‘non-discriminatory,’ ‘unjustly discrim- 
inatory,’ ‘unduly preferential,’ ‘Lawful rate’ and ‘lawful 
classification’ and other terms fixing the legal statutory stan- 
dards; all involved in the issues presented in the petition 
and petitions of intervention; (d) a determination whether 
there is such a legal classification of cargo carriage as a 
‘back haul on particular commodities and whether it was 
within the power of the Commission to classify such haul 
as a separate and distinct classification of freight carriage, 
and whether a lower rate on such commodities hauled by 
particular carriers was discriminatory (as a matter of 
law) as against other classes of carriers; (e) whether it 
was within the power of the Commission to order such 
reduction when the haul was to be made ‘at the convenience’ 
of the preferred carrier; (f) to determine the legal suffi- 
ciency of facts to invoke the jurisdiction of the Commission 
to enter the order prayed for.” 

The record shows that the proceeding before the commis- 
sion was conducted largely in the manner of a court trial 
in a court of general jurisdiction. Questions as to the ad- 
missibility of evidence, the qualifications of witnesses and 
the bearing of the evidence upon the issue presented played 
a prominent part in the hearing at various stages of the 
proceeding. 

The defendant at various times during the course of the 
hearing was shown to have made use of legal procedures 
and principles in doing the following: (1) he made an ap- 
plication to consolidate this proceeding .with other proceed- 
ings submitted to the commission; (2) he made proof of the 
legal form of the plaintiff organization, its membership 
and the nature of each as a carrier, its legal interest en- 
titling it to invoke the jurisdiction of the commission, and 
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the action of the plaintiff organization authorizing the com- 
mencement of the proceeding; (3) in making an interpre- 
tation of proviso d, § 38, ch. 142, Laws 1937, (now subdivi- 
sion 4 of section 75-224, R. S. 1943) to determine whether 
the exclusionary proviso applies to a haul of livestock from 
points outstate to Omaha by a farmer or rancher owning 
his own truck and hauling his own livestock, which was 
argued by defendant and ruled on at the hearing; (4) in 
determining whether notice had been given to truck car- 
riers of merchandise sufficient to clothe the commission 
with jurisdiction to enter an order affecting their interest, 
a point discussed by defendant; (5) in establishing the 
power of the president of the petitioning organization to 
speak and bind the organization, a point upon which de- 
fendant adduced evidence; (6) in determining the question 
whether a rate reduction to carriers of livestock on the 
“back haul” would be discriminatory and prejudicial to 
commercial truck and rail carriers, a point also discussed 
by defendant; (7) during the hearing defendant preserved 
objections to rulings by the commission by noting excep- 
tions thereto in contemplation of a review on appeal; he 
laid foundations for expert witnesses, he made stipulations 
regarding the admissibility of evidence and at the close 
of all the evidence he moved the commission for an order 
making the rates prayed for effective until a final order 
was entered on the merits; (8) in considering the question 
whether the reduction of rates to livestock truckers on 
building materials was discriminatory in that it would 
operate to the benefit of a special group of truckers on a 
particular commodity and whether such preferential rate in- 
volved a classification not authorized by section 15, ch. 142, 
Laws 1937 (now section 75-248, R. S. 1943). 

We conclude that in the proceeding before the commission 
involved herein and the part taken by the defendant in his 
conduct thereof, there was involved a need of legal training, 
knowledge, and skill and constituted the practice of law. 
It was particularly required in the drafting of the petition, 
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in the interpretation of the legislative powers with which 
the commission was clothed, in determining the power of 
the commission to make the order, in the making of a record 
in contemplation of a judicial review, in establishing the 
legal qualifications of witnesses to testify and the tech- 
nical proffer of testimony in conformity to legal standards. 
In performing such services, and others noted in this opin- 
ion, in a representative capacity without license to engage 
in the practice of law, the defendant engaged in the illegal 
practice of law within the meaning of the rules announced 
in the fermer opinion in this case. State ex rel. Johnson v. 
Childe, 1389 Neb. 91, 295 N. W. 381. 

The second count of the information alleges that on April 
16, 1935, a hearing was had before the Nebraska State Rail- 
way Commission in a proceeding entitled “In The Matter 
of the Application of the South Omaha Terminal Railway 
Company for authority to increase rates and charges for 
switching, loading and unloading, ete., Freight at South 
Omaha” and that the defendant appeared before said com- 
mission in behalf of the Omaha Terminal Railway Company 
as an attorney at law, although unlicensed to do so. It is 
alleged that he handled and conducted said proceedings, 
counseled and advised with said railway company with ref- 
erence to law and procedural matters, drew and prepared 
the application and other papers filed therein, examined and 
cross-examined witnesses and, at the close of the hearing, 
filed a brief for the guidance and assistance of the commis- 
sion. 

The evidence adduced in support of the allegations con- 
tained in the second count is of the same class and character 
as that shown in support of count one. It would serve no 
useful purpose to recite the evidence in detail here. We hold 
that the evidence sustains the charge that defendant per- 
formed services therein which required legal training, ex- 
perience and skill and he, being unlicensed, is guilty of the 
illegal practice of law as charged in count two. 
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With reference to counts three, four and five of the infor- 
mation, we agree with the findings of the referee that the 
state failed to establish that defendant drew and prepared 
pleadings, conducted any proceeding or made any argu- 
ments, oral or written, which required legal training, experi- 
ence or skill that constituted the illegal practice of law. On 
each of said counts the evidence is held insufficient to sus- 
tain the charge. 

The power to define what constitutes the practice of law 
is lodged with this court. The sole power to punish any 
person assuming to practice law within this state without 
having been licensed to do so also rests with this court. It 
is the character of the act and not the place where the act 
is performed that constitutes the controlling factor. An all 
inclusive definition of what constitutes the practice of law 
is too difficult for simple statement. We shall not attempt 
it here, but will follow the practice established by the pre- 
vious decisions of this court and examine the facts and cir- 
cumstances of each case and determine whether the defend- 
ant purported to exercise the legal training, experience 
and skill of an attorney at law without a license to do so. 
Our former decisions supporting these views are collected 
and discussed in State ex rel. Johnson v. Childe, supra. 

The defendant frankly admitted that he performed all 
the acts which we have held constituted the illegal practice 
of law as charged in counts one and two. It is evident that 
he performed them under the assumption, erroneous as it 
was, that he had the right to do so. The imposition of severe 
punishment under such circumstances would serve no use- 
ful purpose. The judgment of the court is that the defend- 
ant be adjudged guilty of contempt on each of counts one 
and two and that he pay into the office of the Clerk of the 
Supreme Court a fine of $10 on each of said counts, and 
pay the costs of the action. 


JUDGMENT FOR RELATOR. 
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YEAGER, J., dissenting. 

I am unable to agree with the majority opinion in this 
case. I cannot agree either that under the circumstances of 
this case the defendant was practicing law or that if he 
was that this court in this proceeding has power to punish 
him as for contempt of court. 

There is little, if any, dispute as to the facts. They are 
correctly and adequately reflected in the majority opinion. 
If he had been before a court I would, without hesitation, 
say he was practicing law without a license, but he was not 
before a court. As pointed out in State ex rel. Johnson v. 
Childe, 189 Neb. 91, 295 N. W. 381, the representation was 
in a legislative and not a judicial proceeding. 

The defendant appeared in that legislative proceeding as 
a specialist. Rate making is a specialized matter and those 
persons dealing with the subject, if they are able to do so 
efficiently and intelligently, have special training and skill 
along those lines over and above that of all except a very 
few lawyers. And of course a person possessed of the ade- 
quate training along those lines must be familiar with cer- 
tain statutes and rulings of courts and commissions akin 
to the subject. Without this he would be of no value. And 
above all he would be of no value were he not able to demon- 
strate his skill by exposition or inquiry. 

I cannot bring myself to say that a person who initiates 
and conducts for a carrier a hearing or hearings before 
a legislative body the sole purpose of which is to make or 
adjust transportation rates is invading the field of the 
practice of law. i 

The fact that, for limited purposes, there may be a review 
of the action of the legislative body in the courts in nowise 
causes me to alter my attitude. 

Even if I were to concede that the defendant was guilty 
‘of practicing law without a license on the facts still, as it 
appears to me, this proceeding is not one wherein he may 
be properly prosecuted or punished. This is a proceeding 
in contempt of court and not for the imposition of a penalty 
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under a statute. Of what court was he in contempt? He ap- 
peared before no court. He did not attempt to appear before 
any court. He in nowise attacked the integrity of any court. 
He was not a member of the bar of any court. 

The majority opinion rests on the precedent of State ex 
rel. Wright v. Barlow, 131 Neb. 294, 268 N. W. 95, and State 
ex rel. Wright v. Hinckle, 137 Neb. 735, 291 N. W. 68, 
which I think is clearly wrong. 

In the syllabus in State ex rel. Wright v. Barlow, supra, 
the rule which is followed in the majority opinion was 
stated as follows: “The supreme court possesses the inher- 
ent power to punish for contempt any person assuming to 
practice law within the state without having been duly 
licensed so to do.” 

With this statement I cannot agree. The Supreme Court 
is but a creature of the Constitution within the judicial de- 
partment. Its jurisdiction is limited by that Constitution 
(Art. V, sec. 2) and neither within its limits nor within 
the limits of any legislative grant may there be found any 
semblance of power to police any class of people except 
they be members of the bar of the state or except they have 
some contact with the functioning of the court. To say that 
the power to police or discipline beyond the sphere of its 
own constitutional or statutory activity inheres in the Su- 
preme Court is, in my opinion, an inexcusable, unwarranted, 
and unconstitutional arrogation. 

Police power is an attribute of sovereignty usually imple- 
mented by the Legislature. There has been no implemen- 
tation the effect of which is to grant the Supreme Court 
power to police persons who assume to practice law without 
admission to the bar. 

I grant the right of this court to punish as for contempt 
those not admitted to the bar who attempt to practice law 
before the courts but beyond that I cannot go. Beyond that 
it is a matter of legislative and not of original judicial con- 
cern exactly as in the case of the practice of medicine, den- 
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tistry, or any other profession or occupation subject to 
regulation under sovereign police authority. 


PAINE, J., dissenting. 

Not being in accord with the conclusion of the opinion 
adopted by the majority of the court, to the effect that in 
this case the defendant should be fined on two counts and 
be required to pay all the costs, which will be considerable 
in amount, I file this dissent. 

The facts, as disclosed by the pleadings and evidence, 
may be set out as follows: An information, affidavit, and 
motion for citation for contempt of court was filed as an 
original action in this court by the Attorney General on 
September 16, 1939. On November 8, 1939, an answer was 
filed by the defendant. E. A. Coufal filed oath as referee 
April 16, 1940, and on August 1, 1940, A. G. Ellick, as at- 
torney for defendant, filed an amended answer, and on the 
same day the plaintiff filed motion for judgment on the 
pleadings. 

Thereafter, on February 21, 1941, the opinion of this 
court was released, as found in 139 Neb. 91, 295 N. W. 381, 
in which the motion for judgment on the pleadings was over- 
ruled and the cause referred to the referee for taking of 
evidence, and findings of fact, and conclusions of law. 

In accordance therewith, a hearing was had before the 
referee on July 28, 1941, and the evidence of the witnesses 
and the exhibits introduced, which constitutes the second 
volume of the bill of exceptions in this case. 

At this hearing before the referee, the defendant testi- 
fied at length. In the examination on the part of the plain- 
tiff, he testified that, as a traffic counsel, he reads the re- 
ports of the Interstate Commerce Commission and is fa- 
miliar with the opinions of this court when they are set out 
in the references in the State Railway Commission’s reports. 
“A. I don’t go to the court’s decisions at all, so I don’t pre- 
tend to have any knowledge of what the courts say, other 
than what I learned from experience in these Commission 
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cases. Q. You have a library in your office, do you? A. Yes. 
Q. What does that consist of? A. Oh, a lot of papers and re- 
ports. Q. Do you have the reports of the Interstate Com- 
merce Commission? A. A good many of them. Q. And the 
Nebraska State Railway Commission? A. Most of them. . Q. 
And the Statutes? A. I don’t have any Statutes except 
pamphlet copies of the Railway Commission Act and Mo- 
tor Carrier Act, ete., which the Commission distributes.” 

The defendant on cross-examination testified that he 
worked in Burlington depots, beginning at Palisade in 1900, 
then Akron, Colorado, Arapahoe, Nebraska, and in 1901 
became clerk in the freight auditor’s cffice at Omaha, check- 
ing waybills. In 1909 he became traffic manager for Sun- 
derland Bros. Co. In July 1912, he became assistant traf- 
fic manager for the Omaha Chamber of Commerce, then 
was with the Sioux City Chamber of Commerce, and from 
1918 to 19385 was traffic manager of the Omaha Chamber 
of Commerce, and in 1935 opened his own office as transpor- 
tation counsel. 

He testified that he has handled hundreds of cases before 
the Interstate Commerce Commission and dozens of cases 
before the Nebraska Railway Commission. “Q. Have you 
recently been appointed to any office that has to do with 
transportation matters? A. I was notified last week that I 
had been appointed by President Roosevelt as a member 
of the Board of Investigation and Research created by the 
Transportation Act of 1940.” . 

On March 26, 1943, there was filed in this court the with- 
drawal of the firm of Ellick, Fitzgerald & Smith from fur- 
ther representing the defendant, setting out that the at- 
torney, A. G. Ellick, whc had appeared for defendant in 
hearings before the referee, had died on June 21, 1942. 

Thereafter there was filed in this court on May 23, 1945, 
by plaintiff a motion for judgment on report of referee and 
on June 4, 1945, there was filed a notice of hearing and copy 
of an air-mail letter enclosing such notice, addressed to de- 
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fendant in care of Cosmos Club, Washington, D. C., witha 
registered mail return receipt attached. 

To make my position clear, I agree with the majority 
opinion that the defendant is shown by the record in this 
case to have engaged in the practice of law without a li- 
cense, according to the present holding of this court, but I 
am absolutely opposed to requiring him to pay hundreds 
of dollars of costs in a test case in which it was not the 
defendant’s intention at any time to illegally engage in the 
practice of law, but simply to engage in the business of 
traffic counsel. : 

I find a recent case, brought by the Wyoming State 
Bar Association, which illustrates my ideas of how a case 
of first instance may be disposed of with fairness to all 
parties. In this case of State ex rel. Wyoming State Bar v. 
Hardy, 156 P. 2d (Wyo.) 309, I find that the evidence dis- 
closes that G. W. Hardy had been employed as accountant, 
bookkeeper, law clerk, and ranch manager by a firm of 
practicing attorneys in Sheridan, Wyoming; that D. C. 
Wenzell, one of the partners in this firm, died and Mr. 
Hardy looked after his widow’s local business after she re- 
moved to New York City; that there was some corres- 
pondence in which she requested that a will be prepared 
and sent her for execution. Thereupon, said Hardy prepared 
this will from a form taken from the files of the law firm, 
his employer suggested the particular trust provision to be 
employed, and when completed the will was placed on his 
employer’s desk for examination and approval. Defendant 
was advised it was all right, and it was sent on to Mrs. 
Wenzell on October 27, 1938, for execution, and she died on 
May 16, 1942, whereupon said Hardy filed the will, in which 
he was named as executor and trustee. 

Hardy had on other occasions as a law clerk submitted 
facts to his employers, who would then indicate the proper 
form of will to use and he would then type such wills, and 
such activity on his part had continued for 20 years. De- 
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fendant denied that he held himself out as a lawyer, or in- 
tended to engage in the unauthorized practice of law. 

After reviewing many authorities, the opinion, written 
by Justice Riner, closes with these words: 

“It appears that the defendant has been engaged in the 
practices concerning which plaintiff complains for many 
years. This fact must have been known to members of the 
Bar residing in the vicinity, and, indeed, the record so in- 
dicates. Yet no suggestion of impropriety or warning ap- 
pears to have been given the defendant and no steps were 
or have been taken to stop such practices until the present 
proceeding was instituted. The record clearly indicates also, 
as the Referee has inferentially found, that the defendant 
did not intend to engage in the unauthorized practice of 
law. Inasmuch as this is the first case of this character 
brought to our attention, under all the circumstances dis- 
closed by the record before us, we prefer to refrain from 
being unduly severe with defendant notwithstanding he has 
mistakenly transgressed the boundaries that subsist between 
lay and professional action in the matter of drawing wills. 

“All things considered, we do not believe that it will be 
necessary to enjoin defendant from continuing these prac- 
tices. In the light of what we have hereinbefore said and the 
state of the law concerning this matter as we find it and as 
reviewed in this opinion, we feel that his own desire to abide 
by the law will control his conduct in the future. It is our 
view, also, that the entire costs of this proceeding should 
not be borne by him. The judgment will be that each party 
shall pay one-half of the accrued costs and that upon this 
being done the proceeding will be dismissed. An order to 
that effect will be entered. 

“Dismissed as ordered.” 

After reading the evidence taken before the referee, it 
appears to me that for more than 20 years the defendant 
was widely recognized as one of the outstanding traffic 
authorities of the central west; that he never had the slight- 
est intention of acting as a lawyer, and never held himself 
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out aS engaging in the practice of law, but that at 
all times, as he thought he had a perfect right to do, he was 
engaged in his chosen profession of traffic counsel in 
Omaha, representing many corporations and organizations, 
until he was given a Presidential appointment to an office 
in his chosen field of work which took him to Washington 
several years ago. 

Under these facts and our present holdings, it is my idea 
that, before punishing him for an unintentional contempt 
of this court, he should be given an opportunity to purge 
himself of such contempt. I am opposed, under these cir- 
cumstances, to the imposition of any fines against him, no 
matter how small, and am also opposed to taxing of these 
costs against him in a large amount. 


GRAYSON C. GARNER, APPELLEE, V. BURT. M. MCCREA AND 
Mary A. McCCREA, APPELLANTS. 
23 N. W. 2d 731 


FILED JULY 12, 1946. No. 32081. 


1. Specific Performance. Equity will grant specific performance of a 
parol agreement to convey real estate to another when the terms 
of the contract are established by evidence that is clear, con- 
vineing, and satisfactory, and where it has been wholly per- 
formed by one party and its nonfulfillment would: amount to a 
fraud on that party. 

2. Adverse Possession. A claim of title to land by adverse possession, 

' to be effective, must be proved by actual, open, exclusive, and 
continuous ,possession under claim of ownership for. the statu- 
tory period of ten years. 

: Landlord and Tenant. Where possession of real estate is 
entered upon under an agreement with the owner with refer- 
ence to the occupancy and not as owner, the occupant cannot 
assert ownership by adverse possession unless he first surrenders 
his possession, or by some unequivocal act notifies the landlord 
that he no longer holds under the agreement made. 

‘4, ——. One claiming ownership of land under a parol agreement 
to convey, and also by adverse possession, must recover upon 
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the strength of his own title. Evidence of a possible defect in the 
record owner’s title is ordinarily not material to the issue. 


APPEAL from the district court for Douglas County: 
JAMES T. ENGLISH, JUDGE. Affirmed. 


Gordon Diesing and Gilbert S. Brown, for appellants. 
Pilcher & Haney and Donald S. Krause, for appellee. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


CARTER, J. 


In this action the plaintiff seeks to quiet title in himself 
as against the defendants,.Burt M. McCrea and Mary A. 
McCrea, to a residence property in Omaha, Nebraska, the 
legal description of which is more particularly set out in the 
pleadings. The defendants claim to be the owners by virtue 
of a parol contract made with Levi D. Garner, the father 
of plaintiff and the owner and holder of the legal title at 
the time of the making of the oral agreement. Defendants 
also claim title by adverse possession. The trial court found 
for the plaintiff and quieted the title in him as against the 
defendants, and the defendants appeal. 

The plaintiff's claim of titie rests upon a deed dated 
February 6, 1934, from Levi D. Garner and Iona May Gar- 
ner to the plaintiff, said deed having been thereafter re- 
corded in the office of the register of deeds for Douglas 
County on February 7, 1934. 

It appears that the property in question was owned 
by Levi D. Garner and occupied by him and his wife until 
the death of his wife on August 3, 1931. The defendants 
produced the testimony of James M. McCrea, their son, 
who testified that on August 29, 1931, Levi D. Garner came 
to their home at about 7:30 a. m. and informed his parents, 
the defendants herein, that his home was in such a run- 
down condition that he could not rent it and that he would 
give the place to Burt McCrea if he would move in and re- 
pair and maintain the place, subject only to the condition 
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that he was to have a room for himself so long as he wanted 
it. James M. McCrea further testified that his father ex- 
pressed the fear that Levi D. Garner might remarry and 
want the place back, to which he answered that he did not 
plan to marry again, that he would give him the place and 
that he did not expect to get it back. James M. McCrea 
says that his father, Burt M. McCrea, accepted the offer and 
that they proceeded to move in the same afternoon. There is 
much evidence by this witness concerning the run-down con- 
dition of the house and the repairs that were necessary to 
put it in livable condition. That the defendants performed 
much work and expended considerable money on the house is 
not disputed in the record. This witness was 23 years of 
age at the time of the trial and ten years of age at the time 
the conversations about which he testified occurred. 

Mary McCrea, daughter of the defendants, testified that 
in May 1932, she heard her father, Burt McCrea, say to 
Levi D. Garner that he was thinking of tearing the porch 
down and that Garner replied: “Well, Burt, the place is 
yours; do as you please.” It will be noted also that this 
witness was 20 years of age at the time of the trial and 
eight years of age at the time of the conversation to which 
she testified. 

One William V. Rushlau testified that he had known Levi 
D. Garner for a good many years and that Garner had told 
him he had given the property to McCrea. ; 

The evidence shows also that Levi D. Garner remarried 
in January 1934, and moved out of the premises. A few 
days later, February 6, 1934, the property was deeded to 
plaintiff, the son of Levi D. Garner; Garner’s new wife 
joining in the execution of the deed. 

Plaintiff testified that he attended the funeral of his 
mother on August 6, 1931, and that on the day following 
he and his father, Levi D. Garner, called at the McCrea 
home and made an offer to Burt M. McCrea to the effect 
that he could move his family into the Garner home, that 
the McCreas should pay the equivalent of $40 per month as 
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rent, the taxes to be paid in cash and the balance to be paid 
by work, repairs and upkeep on the property and by the 
furnishing of a room for the use of Levi D. Garner. Plain- 
tiff says the McCreas agreed to the offer. Plaintiff testified 
that he never again talked to the McCreas about the deal 
and the only correspondence was a letter he wrote them in 
April 1943, in which he told them of his intention to sell 
the property. 

On April 9, 1948, Grayson Garner wrote the Amos Grant 
Realty Company with reference to a listing of the property 
for sale. Amos Grant says that he called on the McCreas 
pursuant to plaintiff’s letter and that Burt M. McCrea told 
him he had lived there since 1931 and had kept the place 
in repair. He testified also that McCrea said that Levi D. 
Garner had told him he could live in the premises for five 
years after his death and that he would insist upon a settle- 
ment before moving out. Grant testified that McCrea made 
no claim of ownership at this time. 

There is evidence that plaintiff employed Donald S. 
Krause as his attorney. Krause testifies that he called upon 
the McCreas on two occasions. In the first conversation 
McCrea told him that he had an agreement with Grayson C. 
Garner, the plaintiff, whereby he took care of all mainten- 
ance and paid the taxes in lieu of rent. About three weeks 
later Krause says he called on them again and that he was 
told by Burt McCrea that he was to have five years free rent 
after Levi D. Garner’s death and suggested a settlement 
of $1,800. Krause also says he knew of no claim of owner- 
ship by the McCreas until March 28, 1944, when McCrea 
reported his reasons to the Office of Price Administration 
for refusing to give possession. 

The record shows that Levi D. Garner paid the taxes on 
the property to and including 1934. From 1934 to 1940, 
McCrea paid the taxes and took receipts in the name of 
Levi D. Garner as owner. From 1940 to the date of trial, 
McCrea paid the taxes and took receipts in the name of 
Grayson C. Garner as owner. Levi D. Garner paid the in- 
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surance on the property to 1934 and plaintiff paid it there- 
after. There is evidence in the record that water and gas 
applications made to the Metropolitan Utilities District 
by Mrs. Burt M. McCrea showed Levi D. Garner as owner 
and Burt M. McCrea as tenant. An application for electric 
service was shown to have been made to the Nebraska 
Power Company in which Mrs. Burt M. McCrea signed up 
as arenter. It is also shown that Grayson C. Garner and his 
wife mortgaged the premises in 1937. E. G. Miller, a loan 
appraiser, says he questioned the parties in possession and 
that they were shown as tenants paying a monthly rental 
of $40. The evidence also shows that defendants knew of the 
deed to Grayson C. Garner for more than four years prior 
to the date of the trial on November 29, 1944. . 

The defendants deny that Grayson C. Garner ever talked 
with them regarding the use of this preperty. They contend 
the only conversation was with Levi D. Garner on August 
29, 1931, a date when plaintiff admittedly was at his home 
in Duluth, Minnesota. They deny the statements credited 
to them by Amos Grant and Donald Krause. They deny, 
also, that Miller, the loan appraiser, ever talked with either 
of them as he testified. 

It is upon the foregoing evidence that defendants base 
their claim to ownership. The law is settled that a party 
who has a direct legal interest in the result of a suit is 
precluded by section 25-1202, R. S. 1948, from testifying 
against the representative of a deceased person as to any 
transaction or conversation between the witness and such 
deceased person, except as specified in the statute. Owens v. 
Reed, 141 Neb. 796, 4 N. W. 2d 914. The wife of one claim- 
ing title under a parol agreement from a deceased person 
is likewise barred from testifying by the same statute. 
Holladay v. Rich, 93 Neb. 491, 140 N. W. 794; Oft v. Ohrt, 
128 Neb. 848, 260 N. W. 571. 

Equity will grant specific performance of a parol con- 
tract to convey real estate to another where the terms 
of the contract are established by evidence that is clear, 


546 NEBRASKA REPORTS [VOL. 147 


Garner v. McCrea 


convincing, and satisfactory, and where it has been wholly 
performed by one party and its nonfulfillment would amount 
to a fraud on that party. Craig v. Seebecker, 185 Neb. 221, 
280 N. W. 9138. 

In holding that the parol agreement was not established 
by clear, convincing, and satisfactory evidence, the trial 
court undoubtedly took into consideration the conduct and 
actions of the defendants, which were inconsistent with a 
claim of title. It is undisputed that from 1931, the date 
of the alleged oral agreement, until 1934 the taxes on the 
property were paid by Levi D. Garner, the record owner. 
This is competent evidence of his ownership after the date 
of the alleged oral agreement. The defendants paid the 
taxes after 1934, taking receipts in the name of Levi D. 
Garner until 1940, when they discovered that the property 
had been deeded to Grayson C. Garner, after which they 
took the receipts in the latter’s name. The insurance on the 
property was at all times paid by Levi D. Garner or Gray- 
son C. Garner. The property was mortgaged in 1937 by 
Grayson C. Garner, the mortgage placed on record, and no 
complaint made by defendants. It is true; they testify that 
they had no knowledge that the property had been mort- 
gaged. In this respect, the loan appraiser testifies that the 
parties in possession were interrogated as to their interest 
in the property and the answers which were noted on his 
report bear a striking resemblance to the °transaction as 
testified to by the plaintiff. The applications made for elec- 
tricity, gas, and water are all consistent with the claims 
of the plaintiff. The defendants were obliged to unequivo- 
eally deny testimony given by the representative of the 
Amos Grant Realty Company, Attcrney Donald S. Krause, 
and the representative of the mortgagee who made the loan 
on the property in 1937; all of whom had testified to the 
effect that defendants, at the various times they talked to 
them, made no claim of ownership. The trial judge un- 
doubtedly considered that the two main witnesses of the 
defendants were testifying to detailed conversations after a 
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lapse of more than 12 years and which occurred when they 
were ten and eight years of age respectively. It will be 
noted also that defendants knew of the transfer of the 
property to plaintiff by Levi D. Garner for almost two 
years before the death of Levi D. Garner on December 21, 
1942, without taking any legal action to protect their alleged 
interests. We think that the trial judge, after giving con- 
sideration to these matters, was amply justified in holding 
that defendants had failed to sustain their case by clear, 
convincing, and satisfactory evidence necessary to take the 
parol agreement from the operation of the statute of frauds. 

The defendants contend that they have obtained title by 
adverse possession. It is the rule in this state that the claim 
of title to land by adverse possession, to be effective, must 
be proved by actual, open, exclusive, and continuous pos- 
session under claim of ownership for the statutory period 
of ten years. Wells v. Tietge, 143 Neb. 230, 9 N. W. 2d 180. 
Our holding that defendants did not take possession of the 
property in question as owners requires the consideration of 
another applicable rule. The defendants, not having en- 
tered the possession of the property as owners, but under 
some other and different agreement involving the payment 
of taxes and the making of repairs in lieu of rent, are in no 
position to assert ownership by adverse possession unless 
and until they surrender possession or by some unequivocal 
act notify the landlord that they no longer hold under the 
agreement made. Reed v. Wellman, 110 Neb. 166, 193 N. W. 
261. In Weisel v. Hobbs, 188 Neb. 656, 294 N. W. 448, we 
said: “Possession by permission of the owner can never 
ripen into title by adverse possession until after such 
change of position has been brought home to the adverse 
party.” See Kennedy v. Gottschalk, 188 Neb. 842, 295 N. W. 
813. The occupancy of the premises not being that of an 
owner, it was of necessity permissive. There is no evidence 
in the record of any notice or unequivoca] act having the 
effect of notice, that defendants were no longer holding un- 
der the lease or other contract made and were thereafter 
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holding possession under claim of cwnership. The statute 
of limitations does not begin to run under such circum- 
stances until the record owner has been informed by some 
unequivocal act that the occupant claims title against the 
world. 

There was evidence produced in support of the motion 
for a new trial to the effect that plaintiff had not received 
his deed from Levi D. Garner until after the death of Levi 
D. Garner, and the deed being undelivered at the death of 
the grantor, no title was acquired by the plaintiff thereby. 
This evidence is of no benefit to the defendants, who must re- 
cover, if at all, upon the strength of their own title and not 
by any weakness in the title of the record owner. There was 
no error in refusing to grant a new trial on the basis of 
this newly discovered evidence for the reason that it had 
no bearing on the result as between the parties to the suit. 

The trial court did not err in quieting the title to the 
- property in the plaintiff as against the defendants Burt M. 
McCrea and Mary A. McCrea. 

AFFIRMED. 


CHICAGO AND NoRTH WESTERN RAILWAY COMPANY, AP- 
PELLEE, V. JOHN MALLORY ET AL., APPELLANTS. 
23 N. W. 2d 735 


FILED JULY 12, 1946. No. 32075. 


1. Carriers, While a railroad tariff is in force, it is, in respect to 
rates named, to be treated as a statute binding as such on both 
railroad and shipper. 

. Within the contemplation of section 75-213, R. S. 1943, the 

State Railway Commission may establish for each railroad, or 

for all railroads alike, reasonable rates for the storing and hand- 

ling of freight and for the use of cars not unloaded after 48 

hours’ notice to the consignee, not to include Sundays and legal 

holidays. 

. A railroad company engaged in intrastate commerce may 

charge and collect demurrage or car service charges in accordance 

with its tariff schedules, rules, and regulations filed with and ap- 
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proved by the State Railway Commission on cars used in intra- 
state shipments, where the consignee fails to unload and release 
them within 48 hours free time after notice of arrival and tender 
of shipments to such consignee or the one charged with the duty 
of unloading such cars. 


. Only the charges outlined in the tariff and the services pro- 
vided for therein, on file and approved by the State Railway Com- 
mission, can be furnished by the carrier. 


5. Trial. Where a jury is waived in a law action and the case tried 
* to the court, the court’s findings have the effect of a jury’s ver- 
dict and will not be set aside on appeal unless clearly wrong. 


6. Carriers. Demurrage is a part of transportation charges and such 
item is a proper charge against the contractor’s bond, along 
with labor and material, 


APPEAL from the district court for Douglas County: 
WILLIS G. SEARS, JUDGE. Affirmed. 


Evans & Lee and Kennedy, Holland, DeLacy & Svoboda, 
for appellants. 


Dressler & Neely, for appellees. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


MESSMORE, J. 


This is an action at law to recover demurrage charges 
against a shipper. A jury was waived, and trial was had 
to the court. The court found generally in favor of the 
plaintiff and against the defendant, and rendered judg- 
ment for the plaintiff in the amount of $896.50, with in- 
terest from January 1, 1945, and costs. Upon the overrul- 
ing of the motion for new trial, the defendants appeal. 

The petition alleged, in substance, that the plaintiff is a 
common carrier operating a line of railroad between At- 
kinson and Long Pine, Nebraska; that the defendant Mal- 
lory had a contract for graveling certain public highways 
in western Nebraska, and the defendant bonding company 
signed the statutory bond required of contractors by which 
payment of all labor and materials, including transporta- 
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tion charges, were guaranteed by the surety. The petition 
then set out the factual situation upon which the demur- 
rage charges on ten cars of gravel are based, and prayed 
for judgment in the amount of such charges. 

The defendant bonding company denied generally the al- 
legations of the petition, and alleged that plaintiff refused 
to furnish Mallory with facilities for unloading the gravel, 
without which he could not unload the cars due to extra- 
ordinary and freezing weather, and asked for a dismissal 
of the suit. ; 

The defendant Mallory admitted the shipping of the cars 
of gravel, and alleged that the gravel content of the cars 
had frozen during the time the same was in‘transit, that 
the same were a solid mass of ice and gravel, and that it 
was physically impossible to unload the cars by the usual 
and ordinary methods or with the machinery and facilities 
which this defendant had available. The answer then set 
forth facts to show that the delay in unloading the cars 
was brought about by the carrier’s refusal to furnish steam 
and water so that the lading could be thawed out sufficiently 
to make unloading possible. The answer also contained a 
general denial. 

The reply alleged, in substance, that the railroad tariffs 
covering the shipment contained no provision which would 
authorize the carrier to give the shipper, or the shipper to 
receive free of charge, either steam or water service for the 
purpose of thawing out the shipment to make it easy to un- 
load, and had the carrier furnished such service, it would 
have constituted a violation of sections 75-701 and 75-702, 
Comp. St. 1929, now sections 75-501 and 75-502, R. S. 1948, 
as an unlawful preference in view of said shipment. The 
reply contained a general denial of the affirmative allega- 
tions of defendants’ answer. 

For convenience, the defendants will hereafter be referred 
to as the appellants, and the plaintiff as appellee. 

The appellants assign as error that the court refused to 
find under the evidence that the delay in unloading the cars 
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of gravel was caused by the unlawful and arbitrary refusal 
of the appellee to permit the shipper the use of the only 
available facilities for unloading the shipment, and the 
appellants, by reason of the arbitrary misconduct of the 
appellee, were relieved of liability. 

The record discloses that car demurrage rules and 
charges known as I. C. C. No. 3722, certified by the State 
Railway Commission and applicable on the date involved 
within the state of Nebraska, provide in Rule No. 2, section 
A, paragraph 1, page 41: “Except as otherwise provided in 
paragraph 3, of this section, Forty-eight hours’ (two days) 
free time will be allowed to partly or completely load, to 
partly or completely unload, or to partly unload and partly 
reload, all commodities.” 

Rule No. 3, section C, paragraph 1, page 438, provides: 
“On cars held for unloading, except as otherwise provided 
in Section B, Paragraph 1, of this Rule, time will be com- 
puted from the first 7:00 a.m. after placement on public- 
delivery tracks, and after the day on which notice of arrival 
is sent or given to consignee or party entitled to receive 
same.” 

Rule No. 4, section A, page 44, requires a carrier to give 
notice of arrival to the consignee or party entitled to re- 
ceive the same, in writing, within 24 hours after arrival 
of the car, such notice to be sent by United States mail. 

Rule No. 7, section A, page 46, provides demurrage 
charges for detention of cars beyond free time, for each of 
the first two days $2.20, for each succeeding day $5.50. 

Rule No. 8, page 47 of the tariff provides certain causes 
for cancellation of demurrage charges. Section 1 provides: 
“When the condition of the weather during any part of the 
prescribed free time * * * is such as to make it impossible 
to work at loading or unloading, or impossible to place 
freight in cars or move it from cars without serious in- 
jury to the freight * * * the free time will be extended until 
a total of forty-eight (48) hours (ninety-six (96) hours 
on cars subject to Rule 8, Section A, Paragraph 2) free from 
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such interference shall have been allowed; provided, how- 
ever, no such extension of free time will be allowed unless 
claim, stating fully the conditions which prevented loading 
or unloading within the free time, is presented in writing 
to this railroad within thirty days, exclusive of Sundays 
and legal holidays, after the date on which demurrage bill 
is rendered.” 

Paragraph 2 of the same section reads as follows: “When, 
at the time of actual placement, lading is frozen or con- 
gealed so as to require heating, thawing or loosening to un- 
load, the free time shall be extended forty-eight (48) hours, 
making a total of ninety-six (96) hours’ free time, pro- 
vided the consignee shall, prior to the expiration of forty- 
eight (48) hours’ from the first 7:00 a.m. after actual 
placement on an other-than-public-delivery track * * * send 
or give this railroad’s agent a written statement that the 
lading of the car or cars therein identified by initials and 
car numbers will require heating, thawing or loosening to 
unload. If such written statement is mailed, the date of 
mailing will be settled by the postmark.” 

Sections 75-302 to 75-311, inclusive, R. S. 1943, detail 
the schedule of rates, charges, rules, and regulations which 
common carriers are allowed to establish, with the approval 
of the State Railway Commission. Acting under the author- 
ity of the statutes, the State Railway Commission promul- 
gated and approved the demurrage tariff with which we are 
concerned in this case. These statutes provide for penalties 
for an overcharge on the fixed and established tariff rates 
filed with the commission; and provide further that the 
carrier is not to furnish any shipper any service not speci- 
fically provided for in the tariffs, and, for violation, fixes 
the penalty. 

In this connection, in the case of Chicago & N. W. Ry. 
Co. v. Queenan, 102 Neb. 391, 167 N. W. 410, the court 
quotes with approval the following from Jelks v. Philadel- 
phia & R. R. Co., 14 Ga. App. 96: “Since the law imposes 
upon a carrier the absolute duty to collect freight charges, 
it may proceed against either the consignee or the con- 
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signor; and, to relieve itself from the penalty imposed by 
law for failure to exact the charges, if it fails to collect 
them from the consignee it must proceed against the con- 
signor. This is required as a matter of public policy. It is 
not only the right, but the duty, of the carrier to thus 
collect the charges.” 

And on page 397 of the same case it is said: ‘A shipper 
is conclusively presumed to know the contents of lawfully 
established tariffs applicable to his shipments, and, when 
such tariffs require that the freight charges be prepaid or 
guaranteed, the act of shipping ipso facto imposes on the 
shipper absolute liability for the payment of lawful charges. 
Kansas City S. R. Co. v. Carl, 227 U. S. 639. To relieve 
Kinney & Allen from the payment of the freight charges in 
this case would amount to a rebate, and would be a dis- 
crimination in their favor, which the law does not tolerate.” 

It will be observed from the foregoing case that the duty 
is imposed as explained therein on the part of the carrier 
to collect the freight rates, and on the part of the shipper 
to know the obligations of the tariff insofar as the same 
affects him. 

The case of Updike Grain Co. v. Chicago & N. W. Ry. Co., 
35 F. 2d 486, holds: “While tariff is in force, it is, in re- 
spect to rates named, to be treated as a statute binding as 
such upon both railroad and shipper. 

“Effect should be given to every word, clause, and sen- 
tence of a railroad tariff in determining its construction, 
and in construing one part thereof resort may be had to 
other parts in order that whole may stand.” See, also, Pills- 
bury Flour Mills Co. v. Great Northern Ry. Co., 25 F. 
2d 66. 

The demurrage tariff with which we are concerned is 
the statute which controls the carrier and the defendant 
Mallory, and the rules, regulations, and charges for the 
detention of cars beyond the free time are binding upon 
both of the parties. 


554 NEBRASKA REPORTS [ VOL. 147 
Chicago & N. W. Ry. Co. v. Mallory 


Demurrage charges are ‘part of the transportation, and a 
railroad company is obligated to charge and collect de- 
murrage or car service charges in accordance with its tar- 
iffs, schedules, rules, and regulations, 

Section 75-213, R. S. 1948, provides: ‘The State Railway 
Commission shall make and establish reasonable rates or 
charges, for each railway company or common carrier sub- 
ject to its jurisdiction, for the use or transportation of 
loaded or empty cars on its road. It may establish for each 
railroad, or for all railroads alike, reasonable rates for the 
storing and handling of freight and for the use of cars not 
unloaded after forty-eight hours’ notice to the consignee, 
not to include Sundays and legal holidays.” 

The tariff which controls the shipment in this case con- 
tains the rules and regulations applicable to loading and 
unloading of cars in the State of Nebraska during the period 
involved in this litigation. Its provisions are mandatory ‘on 
the railroad and shipper alike. 

In the case cf the Nebraska Transfer Co. v. Chicago, B. & 
Q. R. R. Co., 90 Neb. 488, 184 N. W. 1638, the court said: 
“It thus appears that the defendant’s evidence in relation 
to the arrival, the notice of the arrival, and the unloading 
of the six cars in question was in no way disputed. De- 
fendant also introduced in evidence its published schedules 
of tariff rates, rules and regulations adopted by the Western 
Car Service Association, of which it was a member, and ap- 
proved by the interstate commerce commission, from which 
it appears that the defendant was required to charge and 
collect from shippers or consignees the demurrage or car 
service charges in question, and, had the defendant ne- 
glected to collect such charges, if would have been subject 
to prosecution for granting rebates to, or making discrim- 
inations in favor of, the consignee in this case.” 

In Shields Co. v. Chicago, B. & Q. R. R. Co., 183 Neb. 722, 
276 N. W. 925, this court held: “In Nebraska the power 
to fix intrastate railroad rates for the shipment of freight 
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was committed by Constitution and statute to the Nebraska 
state railway commission. 

“An intrastate freight rate between two stations in Ne- 
braska, when fixed by the Nebraska state railway commis- 
sion, remains in force until changed by that tribunal.” 

In Lehigh Valley R. R. Co. v. United States, 188 F. 
879, the court said: “It has been uniformly held by the In- 
terstate Commerce Commission that demurrage charges 
are part of transportation, and are required to be filed with 
the Commission.” 

It is apparent that demurrage charges are as much a part 
of transportation as are the charges for the transportation 
of freight between stations. 

With the foregoing authorities in mind to the effect that 
railroad tariffs have the force and effect of a statute binding 
as much upon railroad and shipper alike, and cannot be 
deviated from, and that demurrage charges are part of 
transportation which the railroad company is obligated to 
charge and collect in accordance with its tariffs, schedules, 
rules, and regulations, we set forth the material facts with 
reference to the shipment and demurrage charged in the 
instant case. 

M. L. Wood, agent for the plaintiff stationed at Long 
Pine, Nebraska, in November of 1942 and who was charged 
with keeping the record of shipments at that point which 
show the exact date when the shipments arrive and dis- 
closes the car numbers and type of shipments, testified that 
ten carloads of gravel wherein the defendant, John Mallory, 
was consignor and consignee, arrived at 1:00 a.m. at Long 
Pine on November 24, 1942, shipped from Atkinson, Ne- 
braska, about 40 miles east of Long Pine. These cars were 
placed on the team track at 2:00 a.m. November 24, 1942. 
Notice was sent to the defendant, Mallory, at 8:00 a.m. of 
the same day, through the United States mail, addressed at 
Long Pine, and contained a description of the cars, the 
numbers, and the contents. The shipment arrived with 
freight charges collect. It was also the duty of the agent 
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to note the temperature at his agency. On November 24, 
1942, the date the shipment arrived, at 8:00 a.m. it was 42 
degrees above zero; on Nowember 25, 1942, at 8:00 a.m. it 
was 30 degrees above zero; on November 26, 1942, Thanks- 
giving Day, a holiday, the temperature was not taken. On 
November 27, 1942, at 8:00 a.m. the temperature was 30 
degrees above zero, and on November 28, 1942, at 8:00 
a.m, the temperature was 14 degrees above zero. Mallory 
appeared at the station on November 27, 1942, and started 
to unload. The regular freight charges were paid on that 
date. The agent looked at the gravel when he came on duty 
November 24, 1942, and it was not partially frozen at that 
time. 

In addition to the notice sent through the United States 
mail, the agent called Mallory at Atkinson, and also at the 
State Engineer’s office at Ainsworth, Nebraska, and failed 
to reach him. 

Mallory testified that in sending the shipment from At- 
kinson to Long Pine he signed a written order in the pres- 
ence of the agent at Atkinson, asking for delivery of the 
ears for loading of gravel to him on November 16, 1942, 
and they were delivered on November 20, 1942, and were 
loaded on November 21, 1942. Due to the fact that the 
cars were not delivered on November 16 for loading, he 
left Atkinson for his home at Thedford, Nebraska, and first 
heard that the cars had arrived at Atkinson on November 
25, 1942. The equipment for unloading the cars of gravel, 
which is mounted on a Chevrolet truck and called a power 
hoist capable of unloading four or five cars a day, was set 
up in Long Pine on November 27, 1942. When Mallory ar- 
rived at Long Pine he found the gravel in the cars frozen 
from both ways, top and bottom, 16 to 18 inches on top, 
and a space between that and the bottom was still open, but 
the gravel was badly frozen. On November 27, 1942, two 
loads of gravel were taken out of the cars with picks and 
shovels. That afterncon Mallory and his employee, Pete 
Haussler, went to the station at Long Pine and contacted 
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the agent, telling him it was impossible to unload the 
gravel, and wondered if he could furnish water for some 
steam, or some water to help unload the gravel. The agent 
told him he had no authority to do so. Mallory made an in- 
vestigation of the facilities at Long Pine for the purpose 
of unloading the gravel. He talked to the city officials about 
obtaining water and the use of a hose to attach to the city’s 
hydrant. The hose the city furnished him was not long. 
enough to attach to the city hydrant and reach the cars. 
The agent told Mallory it would not be possible to use the 
water through the meter where there is a hydrant located 
on the railroad property. This hydrant was about 25 feet 
distant from the tracks, and a hose attached to it would 
reach the cars. He had several talks with the agent about 
the gravel. On December 1, 1942, he and Haussler went to 
the roundhouse where section men were unloading gravel 
by using water. He then talked to the agent with reference 
to using the water from the company’s hydrant. The agent 
refused, and Mallory had permission from the city of Long 
Pine to use water furnished by it. It was finally arranged 
to use the hydrant on the carrier’s property, and Mallory to 
pay for all of the water used, and by the use of the water 
he was able to unload the cars. 

The agent testified on cross-examination that he did not 
recall whether Mallory told him that he could not unload 
the gravel without the use of water or steam to thaw it out, 
that is, he did not know whether. mention was made of 
water or steam, but he believed he talked about permission 
to get steam, and the agent handled this with the division 
superintendent at Chadron, Nebraska, and was informed 
that it would be impossible to turn on the steam. The agent 
said that he helped Mallory make pre euee tenis with the 
city for the use of the water. 

On December 9, 1942, Mallory Schl a telegram to the 
agent at Long Pine, as follows: ‘Since you are unable to 
furnish steam to heat cars to thaw. gravel .will reject the. 
seventeen cars gravel at Long- Pine Nebraska.” - 
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The agent testified that Mallory did not use the water 
until he had refused the shipment, and he started to unload 
the cars of gravel on December 13, 1942. 

It will be observed from the foregoing testimony that 
Mallory’s defense to this action is the denying to him of 
the use of either steam or water in connection with the un- 
Icading operation, and it is Mallory’s contention that be- 
cause of this retusal he could not unload the gravel until 
he did have the use of water, and there is no liability on his 
part for the payment of demurrage charges because of the 
failure of the carrier to assist him in providing for the un- 
loading of the cars. 

It will also be noted that this evidence is in conflict: 
First, whether or not Mallory desired the use of steam to 
unload the gravel and did not mention. water is in dispute. | 
The appellee’s version seems to be borne out by the tele- 
gram in evidence, which corroborates the agent’s testi- 
mony that Mallory first said nothing about procuring water 
but requested steam to loosen the gravel so it could be un- 
loaded. Second, the question of whether or not Mallory was 
refused the use of water is in dispute. The agent testified 
positively that Mallory was not at any time denied water 
from the hydrant on the railroad property. The evidence 
also shows that the agent made an effort to locate Mallory 
on November 24, 1942, when the shipment arrived at Long 
Pine, by mail and by telephone calls. It was three days 
thereafter before Mallory arrived at Long Pine. It is also 
apparent from the record that the temperatures at Long 
Pine remained at or above a freezing level until November 
28, 1942. 

Referring to the tariff relating to demurrage charges, 
it provides for 48 hours free time, with the proviso that if 
the cars were not unloaded or loaded within the free time 
then a regular charge of $2.20 for each of the first two days, 
and $5.50 for each succeeding day, would be affixed. It pro- 
vides for various grounds of cancellation of demurrage 
charges and for an extension of free time for as long as 
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96 hours could be arranged under certain conditions, upon 
written request to the carrier. No application was made, 
.on the part of Mallory for an additional 48 hours. The tar- 
iff does not provide that the railroad company is obligated 
to furnish facilities for the unloading of cars, such as 
steam or water. ; 

Sections 75-501 and 75-502, R. S. 1948, prohibit common 
carriers either directly or indirectly through any of their 
agents or employees, to collect or receive from any person, 
firm, or corporation a greater or less compensation for any 
service rendered or to be rendered by the carrier than it 
receives from any other person, firm, or corporation for a 
like service. Therefore, only the charges outlined in the tar- 
iff on file can be collected, and only the services provided for 
therein can be furnished. No such service was provided for 
or allowed by the demurrage tariff. In this connection, the 
appellants argue that payment of demurrage is usually ex- 
cused or avoided if the detention or delay in unloading for 
which the charge is sought to be made was due to the fault 
of the carrier rather than a default or breach of duty of the 
consignee or shipper. See 13 C. J. S., Carriers, § 345, p. 
810 and note. 

Section 75-502, R. S. 1948,-is cited by the appellants, as 
stating: If any railway company or common carrier as de- 
fined in section 75-301, through or by its officers, agents or 
employees, makes any particular person, company, firm, 
corporation or locality, or subjects particular description of 
traffic to any undue or unreasonable prejudice, delay or dis- 
advantage in any respect whatsoever, the same shall consti- 
tute an unjust discrimination, which is hereby prohibited. 
However, this section provides in addition, the following: 
“or gives any undue or unreasonable preference or advan-. 
tage to any particular person,” etc. 

The case of Virginia Iron, Coal & Coke Co. v. Director- 
General, As Agent, and Norfolk & Western Railway Co. 61 
I. C. C. 200, is cited as being in point with the appellants’ 
contention. In this case the ore was frozen in transit and' 
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the complainant failed to unload any of the cars within the 
prescribed free time. When the shipments were received, 
the carrier’s demurrage tariff provided (1) No demurrage 
charges shall be collected under these rules for detention of 
cars through causes named below. Demurrage charges as- 
sessed or collected under such conditions shall be promptly 
canceled or refunded by the carrier. (2) When shipments 
are frozen while in transit so as to prevent unloading dur- 
ing the prescribed free time, then under this rule a con- 
signee shall not be entitled to additional time unless within 
the prescribed free time he shall serve upon the carrier’s 
agent a written statement that the lading was frozen upon 
arrival. In the opinion this language is used: “Shippers, 
however, are entitled to a reasonable free time for loading 
or unloading cars, and the principle has long been recog- 
nized that demurrage should not be imposed for delays 
occasioned by weather interference as defined in the de- 
murrage rules above quoted in part.” The demurrage 
charges were found to be discriminatory. 

In the case at bar, the evidence shows without dispute 
that the gravel was not frozen in transit, and the demur- 
rage tariff contained no such provisions as were involved 
in the appellants’ cited case. °The tariff with which we are 
concerned provided that when the condition of the weather 
during any part of the prescribed time (48 hours) was 
such as to make it impossible to work at unloading or load- 
ing, the free time would be extended until an additional 48 
hours free time should have been allowed, provided, that 
claim was presented in writing to the carrier within 30 
days after demurrage bill was rendered. Paragraph 2 of 
the same rule was to the effect that when at the time of ac- 
tual placement lading is frozen so as to require heating, 
thawing or unloosening to unload, the free time shall be 
extended 48 hours, making a total of 96 hours free time, 
provided, again, written notice was ‘given to the railroad 
agent. No such written notice was given in this case, as re- 
quired by the tariff which governs the demurrage charges, 
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and the tariff did not provide for the cancellation of the 
demurrage charges as the tariff in the cited case by the 
appellants. 

From an analysis of the tariff and facts under consider- 
ation in the case at bar, the cited case is not in point. The 
case of John Hawkins & Sons v. Director General As Agent, 
and Erie R. R. Co., 80 I. C. C. 225, which is also cited, is 
not in point on the facts or the provisions of the tariff in- 
volved. We conclude that under the facts and circumstances 
of the instant case appellants’ argument is without merit. 

Appellants rely on the following proposition of law: “It 
is a well-established principle of law that, while an ‘act of 
Ged,’ unavoidable accident, or the stress of circumstances, 
may not excuse the non-performance of an obligation 
created by contract, they will excuse the non-performance 
of a duty imposed by law,” citing Chesapeake & Ohio Ry. 
Co. v. Board, 100 W. Va. 222, 130 S. E. 524, 44 A. L. R. 826. 
This was a claim for demurrage charges by the carrier 
against the consignee, where the cars were not unloaded 
within the free time provided for in the tariff. The unload- 
ing of the cars was prevented when men to the number of 
many hundreds, and perhaps thousands, engaged in an 
armed march on Logan County, and armed participants pa- 
trolled and were in complete charge of the public highways 
and railroad tracks. The defendants were ready and willing, 
and repeatedly tried to unload the cars in question, but were 
prevented by force and threats by the marchers from doing 
so. When the march was abated, the cars were immediately 
unloaded. The court held: “The duty of a consignee to un- 
load cars within the free time given by the tariffs of a car- 
rier, and the obligation to pay demurrage for their de- 
tention, are classified with those imposed by law, and where 
the failure of a consignee to unload within the free time is 
caused entirely by the intervention of a vis major, the con- 
signee is not liable for. demurrage.” 

It is apparent that the facts and circumstances of the 
cited case are not applicable to the case at bar, and the 
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proposition of law advanced by the appellants does not apply 
under the facts and circumstances of the instant case. 

We have heretofore pointed out certain testimony that is 
in conflict. In this connection the rule of law is well estab- 
lished that where the testimony is in conflict and a jury is 
waived and trial is had to the court, the court’s findings 
have the effect of a jury verdict, and will not be set aside 
on appeal unless clearly wrong. See In re Estate of Donlen, 
145 Neb. 370, 16 N. W. 2d 731; Schnell v. United Hail Ins. 
Co., 145 Neb. 768, 18 N. W. 2d 112. Under the facts and cir- 
cumstances of the instant case, the court’s findings and 
judgment are not clearly wrong. 

The bond posted by the defendant, Massachusetts Bond- 
ing and Insurance Company, provides: “It is expressly 
understood and agreed that this bond jis given to secure and 
does secure not only the faithful performance by the princi- 
pal herein named of said contract * * * but that it is given 
to secure and does secure also the payment by the said 
bounden John Mallory of all just claims for material, sup- 
plies, tools, fuel, lubricants, equipment, equipment rental, 
machinery, insurance premiums, and services used or con- 
sumed in the construction of the work by him or any of his 
subcontractors, and for the payment of all laborers and 
mechanics for all labor performed in the work by him or 
any of his subcontractors, and for all other just claims filed 
against him or any of his subcontractors in carrying out 
the provisions of this contract, * * * .” 

There is no contention made by the bonding company or 
Mallory that the bond posted with the Department of Roads 
and Irrigation in connection with the contract allotted to 
Mallory for the graveling of certain highways, does not 
cover freight and demurrage charges on materials used in 
the performance of the contract. 

In the case of Standard Accident Insurance Co. v United 
States, 302 U.S. 442, 82 L. Ed. 350, 58 S. Ct. 314, the court 
had before it the question involving a suit by a railroad com- 
pany against the bond of a public contractor engaged in 
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building a post office, and held that railroad transportation 
came within the expression in the bond, “labor and ma- 
terial.”’ In the opinion it was said: “Certainly labor is re- 
quired for loading freight on railroad cars, moving these 
over the road, and unloading at destination. A carrier who 
has procured the doing of all this in respect of material 
has ‘furnished Jabor’.” Inasmuch as demurrage is a part of 
transportation charges, such an item is a proper charge 
against the contractor’s bond along with labor and ma- 
terials. 

In Nye-Schneider-Fowler Co. v. Bridges, Hoye & Co., 98 
Neb. 27, 151 N. W. 942, the court said: “If the contractor 
bought his materials in Chicago and paid the freight 
charges thereon to Fremont, the cost to him of the materials 
at Fremont would include the freight charges, and likewise, 
if he paid drayage to the building site, the cost of the ma- 
terials that went into the building would include drayage 
also. Labor and materials that enter into the structure or 
are consumed in or about the work may be recovered for 
in such action, * * * .” 

The foregoing language indicates that freight charges 
are, as in the instant case demurrage charges are, included 
in the bond. See, also, West v. Detroit Fidelity & Surety 
Co., 118 Neb. 544, 225 N. W. 678. 

We conclude the judgment of the trial court is correct, 
and should be and is hereby affirmed. 

AFFIRMED. 
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Accounting: RECEIVERS. Record examined and held sufficient to war- 
rant an accounting of the actual values of the assets of the busi- 
ness operations. The district court is directed to take additional 
evidence and to enter judgment in accounting in accordance with 
the opinion. 

APPEAL from the district court for Lincoln County: I. J. 

NISLEY, JUDGE. Reversed and remanded with directions: 


Beeler, Crosby & Baskins, for appellants. 
W. A. Stewart, Jr., for appellee. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


MESSMORE, J. 


This is an action in equity to require an accounting of all 
the farming business transactions carried on between the 
plaintiff and defendants, and to interpret a contract en- 
tered into between them with reference to such business; 
also, that a receiver be appointed to take charge of all as- 
sets, including money and all property belonging to the par- 
ties to the contract; to sell the assets of such parties, and 
make distribution of the proceeds of the sale as provided 
for in the contract. 

The trial court found generally in favor of the plaintiff 
and against the defendants, appointed a receiver, fixed his 
bond to be approved by the clerk of the district court, and 
provided further that the receiver, after being duly quali- 
fied, take possession of all the personal records and assets 
of every kind and description belonging to the plaintiff and 
defendants, being the assets of the business enterprise 
known as the McWha farms, and the receiver was further 
authorized to make a detailed inventory of his valuation 
of all property belonging to the McWha farms, and to make 
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further report to the court of his doings. From this judg- 
ment the defendants appeal. 

For convenience, the appellants will be referred to as de- 
fendants, and the appellee as plaintiff. 

It is not disputed that on March 2, 1936, Ernest Jacob- 
son, plaintiff, and R. A. McWha and Mary McWha, entered 
into a contract whereby Ernest Jacobson was to manage . 
certain farm lands owned by the McWhas, consisting of 
1109.26 acres valued at $80,346.40 and situated in Lincoln 
County, Nebraska. R. A. McWha died in 1937 and, as pro- 
vided for in paragraph 20 of the contract, R. D. McWha, 
a son, was appointed agent and proceeded to carry out the 
provisions of the contract until the same was terminated 
by the parties as provided for therein, on March 1, 1945. 

The plaintiff sets forth three alleged breaches of the con- 
tract which do not affect the substantial rights of the plain- 
tiff in an accounting and are therefore unnecessary of ex- 
planation in this opinion, except that in connection with one 
of the transactions there is a $500 Federal Land Bank stock 
item which has a value at this time and is to be taken into 
consideration in the accounting. 

According to the plaintiff’s petition, the basis of his ask- 
ing for an accounting and the appointment of a receiver 
is that there is a large amount of property consisting of 
_ eash, livestock, crops, and machinery owned by the parties 
and they are unable to agree upon a distribution of the 
property; that the depreciation values as set forth in the 
schedules in the contract are too high, and when applied 
to the separate items their remaining value becomes so 
small that the plaintiff would not receive his just share of 
the profits. 

The plaintiff also alleges in the petition that there was 
an oral modification to the contract with reference to ob- 
taining a better share of the profits for the plaintiff. 

The record discloses that the defendants are willing that 
an accounting shall be made on the actual value of all of the 
assets of the business, which includes the assets completely 
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depreciated out under the schedules in the contract, the as- 
sets carried on the books under the schedules in the contract 
at their depreciated values, and the assets purchased and 
charged to expense. 

This method of accounting, under the circumstances, is the 
most equitable method to be employed, and the manner and 
method of depreciation as shown in the schedules in the 
contract becomes immaterial, likewise, the standard of de- 
preciation set up in the plaintiff’s audit. This method of ac- 
counting would also eliminate the claimed oral modification 
of the contract by the plaintiff, and in the main, would dis- 
pense with an interpretation of the contract, with the ex- 
ception of the proportionate shares that the parties thereto 
are entitled to, and the contract would still be effective as to 
the items contained in the schedules therein, such items, 
for the purpose of the accounting, to be valued at their 
actual value as of March 1, 1945. 

The contract provides that the manager shall receive as 
his salary a one-third interest in the net profits of the farm 
business; and further provides, upon the termination of 
the contract, (1) the manager shall be paid one-third of the 
net profits as his salary for the current farm year, and (2) 
each party shall withdraw from the farm business his total 
capital invested in improvements, livestock, crops, and ma- 
chinery, except as otherwise specified in the contract. The 
value of the capital withdrawn shall be the inventoried 
value as shown by the farm business accounts. After each 
party withdraws his invested capital, any capital remaining 
in the farm business shall be divided as follows: One-third 
of the remaining capital to the manager, and two-thirds of 
the remaining capital to the landowner. 

On March 1, 1936, the date the contract went into effect, 
the landowners’ net capital amounted to $9,354.97, the 
manager’s net capital at that time amounted to $5,063, 
leaving what is termed “capital unbalance’ on the same day 
of $4,291.97. The financial statement of the McWha farms 
on March 1, 1945, the date the contract was terminated, 
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showed a total inventory book value of $47,650.37. The net 
worth of the plaintiff’s interest was shown to be $6,072.08, 
and defendants’ interest $38,534.23. 

The record discloses that the plaintiff testified to the value 
of certain machinery, namely a side-delivery rake that had 
been depreciated off, as being of the actual value of $50, 
and a five-row go-dig that had been depreciated off had an 
actual value of $50, and a stacker that had the book value 
of $28.65, which was sold after he had terminated the con- 
tract, was worth $150; and that he purchased a corn- 
picker for the amount of $649 and some cents, that had been 
charged off. This amount is included in the assets of the 
business in the tria] balance appearing in exhibit 3, which 
is an inventory of the assets of the McWha farms. 

Exhibit A is an inventory of the property owned by the 
McWha farms on March 1, 1945, as contended for by the 
plaintiff. In this inventory there are listed 105 cows (the 
proper total should be 99 cows), 14 heifers, 4 bulls, and 4 
head of horses. The plaintiff places the value of the cows 
at $80 per head, the heifers at $60 per head, the four bulls 
at $910, and the horses at $50 per head. He refuses to place 
any value on the balance of the property owned by the 
McWha farms, and when the defendant, R. D. McWha, re- 
quested the plaintiff tc place values on the different items 
he refused because he did not want the stuff on his hands. 

Defendant R. D. McWha testified that exhibit 4 carried 
all the items that were on the books of the McWha farms 
and get up in the depreciation schedules as contained in the 
contract. He explained that in any business of such size 
there are a large number of items that have been written 
off to expense and have never been set up to capital, 
and that the items are still a part of the business set-up 
and listed in exhibit B, and that the items contained in 
both of these exhibits are all of the property that was 
owned by the McWha farms on March 1, 1945. Exhibit 4 
was prepared because the farm book copies that the plain- 
tiff received contained only lump sums, and were not item- 
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ized. Exhibit 4 shows the items charged to the business, 
the date thereof, the cost, the depreciation charged, and the 
book values, where same have such values, as of January 
1, 1945, and the actual values placed on the items by McWha. 

The plaintiff, in his testimony, did not controvert the 
testimony of the defendant wherein the defendant placed 
the actual values of the separate items appearing in ex- 
hibits 4 and B as of March 1, 1945, except that he did not 
think the values were fair, and the only values that the 
plaintiff placed on the property are those that have here- 
tofore been set out in the opinion. 

According to the audit made by the defendant, consisting 
of the items appearing in exhibits 4 and B, and hogs, cattle, 
soil conservation account, and interest in the corn, and al- 
lowing a $10 increase over and above the book value on 99 
head of cattle, there is a balance of $6,122.10 shown. De- 
fendants offered to confess judgment in the amount of 
$5,627.42. In the testimony this figure was changed to 
$6,164.64. 

The evidence is in conflict as to the value of the cattle. 
The plaintiff, on his cross-examination, fixed the value of 
the cattle at $80 per head, or $330 more than the actual 
value placed on the cattle by the defendants. 

The plaintiff testified that exhibits A and A-2 constituted 
an inventory of the property owned by the McWha farms 
on March 1, 1945, and that certain items set forth in the 
inventory were not included in exhibits 4 and B which the 
defendants claim constituted all of the property owned by 
the McWha farms on that date. The plaintiff failed to point 
out the specific items in exhibits A and A-2 which did not 
appear in exhibits 4 and B. There are a few items on ex- 
hibits A and A-2 which do not appear on exhibits 4 and B. 

Concerning the alfalfa standing on the lands, the de- 
fendants’ testimony as to the actual value of this crop, de- 
ducting the operating expense and loss, is $931.16. Exhibit 
3, the inventory, shows the alfalfa as a total of 409.7 acres, 
from 1940 to 1944, inclusive, of the value of $2,832.62, 
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and on the trial balance in the same exhibit, alfalfa crops 
are shown to be valued at $2,832.62. 

Inasmuch as the actual value of the alfalfa is to be taken 
as of March 1, 1945, the court should take such additional 
evidence on this item as may be necessary to determine the 
actual value of such crop on March 1, 1945. 

With reference to the irrigation machinery and invest- 
ment, these items have been carried from the very first upon 
the books of the business, purchased with the funds of the 
business with the knowledge of the plaintiff, and used in 
the business by him. The actual value placed upon these 
items by the defendants’ testimony as of March 1, 1945, 
is not controverted, except by the audit in behalf of the 
plaintiff wherein the auditor claims that such items should 
be charged to the defendants. There is no foundation for, 
this conclusion, as the matter is covered by the contract, 
and the plaintiff has been acquainted with the entire situa- 
tion from its inception and never objected to the manner of 
handling this item until he instituted this action. 

In exhibit 3, under McWhas’ financial statement as of 
March 1, 1945, under inventories, defendants’ interest in 
the 1944 corn is shown to be $10,588.61. The plaintiff’s in- 
terest in this corn is shown as $1,057.71. The testimony 
with reference to the 1944 crop of corn is in conflict. The 
plaintiff testified that the crop consisted of between 16 and 
17 thousand bushels, while the defendant, R. D. McWha, 
testified that 16,873 bushels of corn was picked in 1944, and 
that he arrived at the inventory the first of the year 1945. 
He estimated a ten percent shrinkage, which would be 
1,687.7, leaving the number of bushels of corn on hand as 
of January 1, 1945, 15,189.38, which is in error on de- 
fendants’ figures. He figured the market price as of March 
1, 1945, at 90 cents per bushel, less 10 cents per bushel for 
handling, leaving the amount 80 cents per bushel, which 
left the inventory of the corn in the amount of $12,151.44. 
The corn was sold at a later date for the ceiling price of 
$1.0614 on the place, and one twenty-fifth of a cent per 
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bushel per day was charged for storage from the date of 
purchase to the date of delivery. This amount does not ap- 
pear in the record. The plaintiff received 352.1 bushels of 
corn, and some of the corn was used in the feeding opera- 
tions of the parties from the fall of 1944 until the plaintiff 
left the premises. Until it can be determined just how 
many bushels of corn was sold, it would be impossible to 
know whether or not the ten percent shrinkage, as testi- 
fied to by the defendant is correct. 

It is apparent from this state of the record that a finding 
of the actual value of the corn on March 1, 1945, cannot be 
ascertained at this time. 

We deem the appointment of a receiver to take charge 
and possession of the property involved in this litigation 
to be unnecessary. This business is conducted solely upon 
the real estate of the defendants. The assets of the busi- 
ness consist of improvements on the real estate, fences, and 
irrigation wells thereon, machinery owned and purchased 
with the view of operating these particular lands. To sell 
these items, under the circumstances, would be detrimental 
and impractical, and to attempt to divide this property in 
kind would not be feasible and, in fact, it cannot be divided 
in kind. 

When the plaintiff left the defendants’ premises the 
greater portion of the property remained under the care 
and control of the defendants, and the farm machinery was 
used by them in their 1945 farming operations. There is 
some evidence as to whether or not the defendants would 
pay for the use of this farm machinery on a depreciated 
basis as shown on the schedule in the contract. The evi- 
dence is not clear in this respect, and we conclude that inas- 
much as the accounting is to be made as of March 1, 1945, 
this item constitutes no part of the accounting, and is not 
provided for in the contract between the parties. 

We conclude the actual value placed on the separate items 
of property as of March 1, 1945, by the defendant, R. D. 
McWha, and as explained in this opinion, shall constitute 
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the actual value of such items as of that date. The court. 
shall take such additional evidence as may be required to 
enable it to determine the actual value of the corn and al- 
falfa crops as of March 1, 1945, and the actual value of the 
items appearing in exhibits A and A-2 which are not in- 
cluded in exhibits 4 and B; the court shall likewise deter- 
mine the actual value of the cows as of March 1, 1945, and 
also the actual value of the other items in dispute to which 
plaintiff testfied, and fix the value of the Federal Land Bank 
stock, and when the foregoing actual values are determined, 
the court shall then render a money judgment in favor of the 
plaintiff in such amount as constitutes his proportionate 
share of such assets as provided for in the contract. 

The defendants shall be given a period of 30 days from 
the date of rendition of the judgment to settle it. 

During the period until the final judgment is rendered 
and settlement thereof made as provided for in this opinion, 
the defendants shall have the right to dispose of such prop- 
erty constituting the assets of the McWha farms as of 
March 1, 1945, as may be necessary in the operation of the 
farming interests, and all moneys received from sales of 
such property, if any are made, shall be deposited with the 
clerk of the district court until settlement of the judgment 
is had. 

We reverse the judgment of the trial court with direc- 
tions to proceed with an accounting in accordance with this ° 
opinion. 

REVERSED WITH DIRECTIONS. 
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1. Judicial Sales. The only matters inquired into and adjudicated in 
the proceedings for confirmation of a judicial sale are those steps 
which the law requires shall be had and! done for the satisfaction 
of the decree. 


2. Homestead. The homestead right of exemption of real property 
is not a proper subject for consideration upon proceedings for the 
confirmation of a sale of the alleged homestead on execution. 

3. -——: Execution. A controversy between a judgment creditor and 
his debtor over the claim of the latter that he has an exempt 
homestead estate in land upon which the sheriff has levied under 
an execution on the judgment is not an issue for the determina- 
tion of the sheriff although notified of the claim and of objec- 
tions thereto. 

If a judgment debtor has a valid right of homestead 

in real estate levied on and gives the sheriff, holding the execu- 

tion, the statutory notice of his claim of homestead therein, a 

subsequent sale of said property, without complianee with the 

provisions of chapter 40, R. S. 1943, is void. 

. However, since the statute provides no method of 
determining the validity of such claim of homestead, when the 
same is disputed by the judgment creditor, the question should be 
determined in a proper action upon issues regularly joined, and 
unless and until such disputed right is so determined such sale 
will not be held to be invalid. 

6. Judicial Sales: EXECUTION. The trial court has a duty to deter- 
mine, by unrestricted means, whether at execution sale the price 


bid is adequate or whether at a subsequent sale more would be 
realized. 


APPEAL from the district court for Hamilton County: 
Harry D, LANDIS, JUDGE, Affirmed. 


W. A. Ehlers, pro se, for appellant. 
F.E. Edgerton and E. J. Patterson, for appellee. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 
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CHAPPELL, J. 

This is an appeal from an order of the district court de- 
nying confirmation of an execution sale by the sheriff of 
Lots 10, 11, and 12, Block 12, Hordville, Hamilton County, 
Nebraska. The trial court denied confirmation of sale upon 
the grounds that the property was exempt: from execution 
as defendant’s homestead and inadequacy of the price bid. 
Motion for new trial was overruled and plaintiff appealed to 
this court assigning as error that the trial court erred in 
denying confirmation under the pleadings and facts and 
erred in sustaining defendant’s claim of homestead exemp- 
tions as an objection to confirmation. We find that the trial 
court properly denied confirmation but only for inadequacy 
of the price bid. 

The facts are not in dispute. An execution was issued 
May 28, 1945, upon a judgment against defendant pre- 
viously transcripted from the county court to the district 
court. The validity of the judgment is not assailed. On 
June 15, 1945, the execution was levied on the property. 
Order of sale and publication followed. On July 24, 1945, 
the property was sold by the sheriff. Lots 10 and 11 sold 
for $256.47, and Lot 12 for $10. Previously, on July 23, 
1945, defendant served a notice upon the sheriff claiming 
the property to be exempt as her homestead. On the same 
date she filed a petition in the district court setting forth 
certain facts allegedly entitling her to exemption of the 
property from execution as her homestead. She prayed that 
the court find the property to be her homestead, that it was 
exempt from levy under execution, and that the purported 
sale might not be confirmed but set aside. We call atten- 
tion to the fact that chapter 40, R. S. 1948, contains-no pro- 
vision authorizing the judgment debtor to file such a peti- 
tion. On July 26, 1945, plaintiff moved to strike defend- 
ant’s petition from the files, which was sustained by the 
trial court on the same day, and defendant was allowed two 
weeks “‘to file an amended claim of exemptions and any 
further objection to confirmation of sale.” 
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On July 26, 1945, plaintiff filed a motion to confirm the 
sale alleging therein the validity of the sale and “that the 
property was sold for fair value, under the circumstances 
and conditions of the sale,’ and “that a subsequent sale 
would not realize a greater amount.” 

On August 9, 1945, defendant filed objection to confirma- 
tion upon the ground that Lots 10 and 11, Block 12, were ex- 
empt from sale upon execution because the property was 
her homestead. On September 4, 1945, a hearing was had 
upon the motion to confirm whereat evidence was adduced 
by defendant upon her claimed exemption and to the 
effect that Lots 10 and 11, upon which the house was lo- 
cated, were worth from $500 to $600. The three lots had 
been previously appraised by two disinterested freeholders 
at $600. Plaintiff offered no evidence at the hearing and on 
October 17, 1945, the trial court denied confirmation. 

We find nothing in the record or the law which could sus- 
tain defendant’s contention that plaintiff had waived his 
right to raise the question whether the trial court erred in 
sustaining defendant’s claim of homestead exemptions as 
an objection to confirmation. It is the law in this jurisdic- 
tion that “The only matters inquired into and adjudicated 
in the proceedings for confirmation of a judicial sale are 
those steps which the law requires shall be had and done 
for the satisfaction of the decree.’”’ County of Scotts Bluff 
v. Frank, 144 Neb. 512, 13 N. W. 2d 900. This court has also 
recently reaffirmed the rule that “The homestead right of 
exemption of real property is not a proper subject for con- 
sideration upon proceedings for the confirmation of a sale of 
the alleged homestead on execution.” Enquist v. Enquist, 
146 Neb. 708, 21 N. W. 2d 404. See, also, Wallace v. Peter- 
son, 186 Neb. 39, 284 N. W. 866. 

In 2 Freeman on Executions, (3 ed.) § 311, p. 1819, it is 
said: “We think the better opinion is, that the right of ex- 
emption, where claimed, should be left for determination in 
some subsequent action to recover the property sold, or to 
otherwise determine its title, and hence, that the confirma- 
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tion of the sale of real property does not estop its owner 
from contending, in a subsequent action, that it constituted 
a homestead, and was, therefore, not subject to execution 
sale.” The latter statement was approved by this court in 
Kaley v. Eselin, 108 Neb. 544, 188 N. W. 254. 

The contention of defendant that the situation at bar 
is any different cannot be sustained. The fact that defend- 
ant judgment debtor served a notice of claimed exemption 
upon the sheriff, which was not a question for his deter- 
mination, and filed her petition upon which plaintiff did not 
join issue, but which was stricken by the court with leave 
to subsequently file an amended claim of exemptions which 
she did not do except as an objection to confirmation, could 
not change the general rule. 

In Wallace v. Peterson, supra, it was held: “A contro- 
versy between a judgment creditor and his debtor over the 
claim of the latter that he has in land an undivided exempt 
homestead estate upon which the sheriff has levied under 
an execution on the judgment is not an issue for the deter- 
mination of the sheriff, though notified of the claim and of 
objections thereto. 

“A contested claim by defendant that he has an undivided 
exempt homestead estate in land is not a proper subject for 
consideration in proceedings to confirm the sheriff’s sale 
thereof under an execution.” 

It is the rule in this jurisdiction that if a judgment debt- 
or has a valid right of homestead in real estate levied on 
and gives the sheriff, holding the execution, the statutory 
notice of his claim of homestead therein, a subsequent sale 
of said property, without compliance with the provisions 
of chapter 40, R. S. 1943, is void; but since the statute pro- 
vides no method of determining the validity of such claim of 
homestead, when the same is disputed by the judgment 
creditor, the question should be determined in a proper 
action upon issues regularly joined, and unless and until 
such disputed right is so determined such sale will not be 
held to be invalid. In Kaley v. Eselin, supra, the reasons for 
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the rule are set forth at great length and we do not deem it 
necessary to discuss them further in this opinion. See, also, 
Wallace v. Peterson, supra. 

In First Nat. Bank of Tekamah v. McClanahan, 83 Neb. 
706, 120 N. W. 185, relied upon by defendant, the wife of 
the judgment debtor served notice upon the sheriff that she 
claimed a homestead interest in specifically described par- 
cels of the property levied upon. Thereafter the judgment 
creditor filed a petition for the ascertainment and setting 
off of her homestead, as provided by chapter 40, R. S. 1943, 
to which the wife of the judgment debtor filed an answer, 
claiming a homestead exemption from execution out of 
her husband’s undivided one-half interest in all the prop-: 
erty. It will be noted that the judgment creditor by proceed- 
ing to file his petition, as specifically provided in the statute, 
thereby admitted that the wife had a valid right of home- 
stead in the property. Kaley v. Eselin, supra. However, 
the homestead claim set up in her answer was different 
from that contained in the notice to the sheriff and it be- 
came necessary that the precise nature of the wife’s home- 
stead claim be determined as an issue by the court in a pro- 
ceeding then properly before it. In that situation the trial 
court sustained a motion to strike the answer which this 
court held to be prejudical error under the peculiar circum- 
stances presented. It will be readily seen that the case is 
clearly distinguishable from the one at bar, both upon the 
law and the facts. 

We conclude, therefore, that the trial court was in error 
when it denied confirmation of sale upon the objection that 
it was exempt as defendant’s homestead. 

On the other hand, we find that the trial court did not err 
in refusing to confirm the sale because the price bid was in- 
adequate, even though defendant did not raise that question 
in her objection to confirmation. For that reason the order 
denying confirmation must be affirmed. 

In that connection § 25-1531, R. S. 1948, clearly and 
unequivocally defines the duty of the court in such cases. 


VOL. 147] JANUARY TERM, 1946 577 


Ehlers v. Campbell 


In County of Nance v. Thomas, 146 Neb. 640, 20 N: W. 2d 
925, this court recently held: “The trial court has a duty to 
determine, by unrestricted means, whether at foreclosure 
sale the price is adequate or whether at a subsequent sale 
more would be realized.”’ As a matter of course the same 
rule applies to execution sales, such as is here involved. 
The trial court in its order denying confirmation not only 
found that the sale price was inadequate, a little more than 
one-half of its undenied value upon a rising market, but 
that a subsequent sale would bring a better price. 

There is a distinction, which lawyers and courts have 
often overlooked, between setting aside an executed sale, 
where the buyer has an interest or right in the property it- 
self, and denying confirmation of a purported sale which re- 
quires confirmation of the court for its validity and finality. 
The type of sale involved in this action belongs in the latter 
category. In such cases the court in legal contemplation is 
the seller upon whom clear statutory duties are imposed. 
While the purported sale by the officer to the highest bidder 
carries with it certain legal rights as such it does not trans- 
fer to such bidder any interest in or title to the property 
itself. The bid is only an offer to buy and until the court 
confirms the order of sale by the officer there is no sale. In 
that character of sale the trial court has broad, supervisory 
duties and powers and such court may even on its own mo- 
tion, if acting within its sound judicial discretion, refuse 
to confirm the sale merely because of inadequacy of price. 
It is also the rule that with the exercise of that function this 
court will not interfere except for an abuse of judicial dis- 
cretion. Annotation, 152A. L. R. 548; Straus v. Anderson, 
366 Ill. 426, 9 N. E. 2d 205. 

In Siekert v. Soester, 144 Neb. 321, 13 N. W. 2d 139, 152 
A. L. R. 527, this court found that a substantial increased 
offer made before confirmation of sale to the highest bidder 
was sufficient evidence to support a finding of the trial 
court in the exercise of its judicial discretion that confir- 
mation should be denied and a new sale ordered. We con- 
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clude that the undisputed evidence of value in the case at 
bar likewise supports the finding of the trial court that 
confirmation should be denied. 
For the reasons heretofore stated, the order of the trial 
court refusing confirmation is affirmed. 
AFFIRMED. 


MAE MEMMEN RIDDLE ET AL., APPELLANTS, V. PETERS TRUST 
COMPANY, TRUSTEE, A CORPORATION, ET AL., APPELLEES, 
CONSOLIDATED IN DISTRICT COURT WITH STATE OF NE- 

BRASKA EX REL. DEPARTMENT OF TRADE AND COM- 
MERCE ET AL., PLAINTIFFS, V. PETERS TRUST 
COMPANY, A NEBRASKA CORPORATION, DEFENDANT. 
24.N. W. 2d 434 


FILED SEPTEMBER 25, 1946. No, 32095. 


1. Conflict of Laws: ADOPTION. The law of the domicile of the 
parties governs in determining the question of whether or not a 
child has been legally adopted. 

. If under the laws of a particular jurisdiction there 
has been a valid adoption, the status arising therefrom will be 
recognized elsewhere, provided the status is not contrary to the 
positive law and public policy of the place where its recognition 
is sought. 

3. Adoption: CHILDREN BorN OvuT oF WepLock. The laws of 
California relative to the adoption of illegitimate children are 
not violative of the positive law and public policy of the State 
of Nebraska. 

. By the laws of California an illegitimate child is 
adopted as of the time of birth if the father publicly acknowledges 
it as his own, receives it as such, With the consent of his wife, if 
he is married, into his family, and otherwise treats it as if it 
were a legitimate child. 

5. Wills. The term “lawful issue” as used in the will herein in ques- 
tion, in the light of the laws of California relating to adoption, is 
construed to include illegitimate children adopted by the father 
of such children. 

6. Marriage: CoNFLICT oF Laws. As a general rule the validity of 
a marriage is determined by the law of the place where it was 
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contracted, and if it was valid there it will be held valid every- 

where. 

. Under the laws of Nevada a valid common-law marriage is 
proved when it is made to appear that a man and woman, against 
whom no disability existed, sustained the relation of husband and 
wife; that is, that they lived together as husband and wife and 
represented themselves to be husband and wife under such cir- 
cumstances and conditions as to indicate that they intended to be 
husband and wife. 

8. Parent and Child: Wiis. A child of a valid common-law marri- 
age is a legitimate child and “lawful issue” within the meaning 
of the will herein in question, 


APPEAL from the district court for Douglas County: 
JAMES T. ENGLISH, JUDGE. Affirmed. 


Ziegler, Dunn & Becker, for appellants. 


Finlayson, McKie & Kuhns and Cranny & Moore, for ap- 
pellees. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


YEAGER, J. 

This action as it comes to this court at this time is 
based on an application by the First’ National Bank of 
Omaha, Nebraska, in a case wherein two previously pend- 
ing actions were consolidated. The consolidated actions 
were titled and docketed as Mae Memmen Riddle, Lois 
Gumbel and Maxine Gumbel, Minors, by William E. Gum- 
bel, their father and next friend, and Henry Oliver Mem- 
men, Plaintiffs, v. Peters Trust Company, Trustee, a cor- 
poration, The Department of Trade and Commerce of the 
State of Nebraska, Defendants, Docket 261 No. 374, and 
State cf Nebraska ex rel. Department of Trade and Com- 
merce and C. A. Sorensen, Attorney General of the State of 
Nebraska, Plaintiffs, v. Peters Trust Company, a Nebraska 
corporation, Defendant, Docket 261 No. 196. By the decree 
in the consolidated actions the First National Bank of 
Omaha, Nebraska, became lawful trustee under the will of 
Tjark F. Memmen, deceased. 
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The application of the First National Bank of Omaha, 
Nebraska, in the present proceeding is for a judicial de- 
termination of the proper persons to whom the assets of the 
trust should be distributed. 

On the one hand Mae M. Riddle, Maxine Gumbel Peters, 
and Lois Gumbel made claim, by proper response to the 
application, to the assets of the trust. On the other hand 
Margaret Memmen Loucks and Betty Memmen have by 
proper pleading made claim to the assets. 

By its decree the district court awarded the assets of the 
trust, subject to costs, to Margaret Memmen Loucks and 
Betty Memmen. From this decree Mae M. Riddle, Maxine 
Gumbel Peters, and Lois Gumbel have appealed. They will 
be hereinafter referred to as appellants. Margaret Memmen 
Loucks and Betty Memmen will be referred to as appellees. 

The substantial facts upon which the controversy here 
depends are the following: On July 24, 1916, Tjark F. 
Memmen of Lincoln, Nebraska, executed a will disposing 
of his estate. The second numbered paragraph of the will 
is as follows: 

“T give, devise and bequeath to my eldest son, Henry 
Oliver Memmen a life estate in one hundred sixty (160) 
acres of land situated in Buffalo County Nebraska described 
as the Northwest Quarter (NW14,) of Section Twenty-six 
(26), Township Nine (9) Range Fifteen (15) without 
the power to sell or to encumber the same in any manner 
during his lifetime. At his death it is my desire to and I 
so direct that said real estate shall to his surviving lawful 
issue if any, and if my said son shall die without lawful 
issue it is my desire and I so direct that said real estate 
‘shall be divided equally, that is to say share and share alike 
between my other children or their lawful issue.” 

By this paragraph it will be observed that Henry Oliver 
Memmen was devised a life estate in the real estate therein 
described with remainder to his lawful issue and for fail- 
ure of lawful issue then in remainder to the other children 
of testator or their lawful issue. 
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On February 18, 1921, he executed a codicil the first 
numbered paragraph of which is the following: “My 
Daughter Marguerite Memmen who died on the 9th of Feb 
1921 makes this necessary. Then haveing sold the Land that 
I gave devised and bequeathed to my Oldest Son Henry 
Oliver Memmen as described in my last and original will 
and Testement. I now instead of the Land give devise and 
bequeath To him the Sum of Twenty four Thousand Dol- 
lars ($24,000.00) as a Life Estate as set forth in the Orig- 
nal Will, the Intrest derived from the $24,000.00 To be paid 
him Semiannully.” This provision of the codicil was a 
substitute for the quoted provision of the will and the par- 
ties are in accord on the proposition that the provision of 
the paragraph of the will with regard to the life estate 
of Henry Oliver Memmen and the remainder therein con- 
. templated attaches likewise and with full force and effect to 
the quoted paragraph of the codicil. 

In 1923, Tjark F. Memmen died arid in due course his 
estate was probated. Peters Trust Company, a Nebraska 
corporation, became trustee of the life estate of Henry 
Oliver Memmen and later on the First National Bank of 
Omaha, Nebraska, became successor-trustee. The trust 
thereafter was duly and regularly administered by the suc- 
cessor-trustee until the death of Henry Oliver Memmen, 
which occurred on September 4, 1945. 

After the death of Henry Oliver Memmen the appellees 
made claim against the trustee for the remainder of the 
trust estate as children and lawful issue of the said Henry 
Oliver Memmen. 

The appellants asserted that the appellees were not law- 
ful issue of Henry Oliver Memmen and were therefore not 
entitled to the remainder of the trust. Appellant Mae M. 
Riddle claimed a share as a child of Tjark F. Memmen, de- 
ceased, and the appellants Maxine Gumbel Peters and Lois 
Gumbel claimed a share as the lawful issue of a deceased 
child of the said Tjark F. Memmen. 
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The application herein of the First National Bank of 
Omaha, Nebraska, is to have this issue between the appel- 
lants and appellees determined. As hereinbefore indicated 
the issue thus. presented was determined in favor of ap- 
pellees. It was adjudged that appellees were the lawful issue 
of Henry Oliver Memmen and that the assets of the trust 
should be distributed to them share and share alike. 


From the decree an appeal has been taken and appellants 
assign as error (1) that the court erred in holding that 
Margaret Memmen Loucks and Betty Memmen were law- 
ful issue of Henry Oliver Memmen, (2) that the court erred 
in refusing to allow witness Mae M. Riddle to testify to the 
family circumstances of the testator and the beneficiary, 
Henry Oliver Memmen, which facts were known to the tes- 
tator at the time the will was drawn, and (3) that the court 
erred in refusing to grant a new trial. 

The theory on which appellants base their contention that 
appellees are not lawful issue of Henry Oliver Memmen 
is that when appellees were born Henry Oliver Memmen 
and the mother of appellees were not husband and wife. The 
mother of the two children is Minna Memmen and the evi- 
dence shows without contradiction that Henry Oliver 
Memmen was the father. 

The theory or theories on which the appellees contend 
that they are lawful issue of Henry Oliver Memmen are that 
Margaret Memmen Loucks, if it be found that she was born 
out of wedlock, was legally adopted by Henry Oliver Mem- 
men agreeable to the laws of the State of California and 
other states and by virtue of the laws of that state and 
cther states became the lawful issue of Henry Oliver Mem- 
men, also that prior to the birth of the said Margaret 
Memmen Loucks a valid and legally binding common-law 
marriage had been consummated between Henry Oliver and 
Minna in the State of Idaho and that she was the lawful 
issue of this marriage. As to Betty Memmen it is con- 
tended that she is the lawful issue of the common-law mar- 
riage in Idaho and that if no such marriage was consum- 
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mated in that state then such a marriage was consummated 
in Nevada, Nebraska, Kansas, Oklahoma, Texas, Iowa, or 
Colorado, in which states Henry Oliver and Minna sgo- 
journed prior to her birth. 

The evidence clearly discloses that no legally recognizable 
ceremonial marriage was ever contracted between these 
parties. It is true that on May 1, 1916, a marriage ceremony 
purporting to unite them in marriage was performed at 
‘Bakersfield, California, but it was at a time when Minna 
was under disability because of the existence of a previous 
marriage. No license was issued after this disability was 
removed and no ceremony performed. This disability ap- 
pears to have been removed by a decree of divorce entered 
dune 25, 1917. 

Margaret Memmen Loucks was born at Ventura, Cal- 
ifornia, on December 26, 1918. Betty Memmen was born at 
Lawton, Oklahoma, December 8, 1924. 

The evidence clearly discloses that from May 1, 1916, the 
date of the pretended marriage at Bakersfield, California, 
for many years continuously thereafter Henry Oliver and 
Minna lived together and traveled and worked together as 
man and wife. They always thereafter held themselves out 
as man and wife. After the children were born they - 
traveled with them and were held out as their children. 
Neither cf them has ever repudiated or attempted to dis- 
claim the existence of the relationship of husband and wife. 
In fact, as late as 1930 in a divorce proceeding wherein 
Minna obtained a decree of divorce from Henry Oliver both 
parties affirmatively recognized the previous relationship 
‘as that of husband and wife and that the appellees herein 
were children of that relationship. 

The facts upcen which the contention that Margaret Mem- 
men Loucks is the lawful issue of Henry Oliver Memmen 
depends are that she was born in the home of Henry Oliver 
and Minna at Ventura, California, where all three lived and 
remained for three or four months; that from the date of 
birth henceforth Henry Oliver recognized her as his child 
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and kept and maintained her, wherever he and Minna went, 
as his child. 


The facts upon which the question of whether or not a 
common-law marriage had been contracted prior to the 
birth of Margaret Memmen Loucks are the following: 
Sometime after the pretended marriage in Bakersfield, 
California, Henry Oliver and Minna left California. The 
date of departure is not made certain by the record. They 
were engaged in the theatrical business. In any event in 
1917 and into 1918 they moved about in the states of Ore- 
gon, Washington, and Idaho. Idaho was a state in which 
common-law marriages were recognized as legal, valid, and 
binding agreements. Whether or not the legal] disability of 
Minna to remarry had been removed when the parties were 
in Idaho during this period cannot be ascertained from the 
record. ; 

The facts upon which the question of whether or not 
Betty Memmen is the child of a common-law marriage are 
that after the disability against remarriage of Minna had 
been removed and before the birth of Betty, Henry Oliver 
and Minna sojourned in at least seven states wherein com- 
mon-law marriages were recognized. These facts stand 
without dispute. 

From the record it appears that Nevada was probably 
the first of the states recognizing common-law marriages. 
The others were Idaho, Kansas, Oklahoma, Texas, Colo- 
rado, and Jowa. In each and all of thése states Henry 
Oliver and Minna lived together as man and wife and held 
themselves out in every way as man and wife. There is, 
however, no evidence that there was a specific mutual dec- © 
laration between the two to be and become man and wife 
in any of them. 

It may be well to interpolate here that it is urged by ap- 
pellants that Henry Oliver was disabled from entering into 
a valid marriage with Minna on account of a previous mar- 
riage, but on the record this contention must be disre- 
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garded. There is no competent evidence or evidence of 
probative value to support it. 

Coming first to a consideration of the question of whether 
or not Margaret Memmen Loucks was the child of a valid 
common-law marriage, we conclude that the evidence is in- 
sufficient upon which to base a finding that a common-law 
marriage was contracted in the State of Idaho after the dis- 
ability of Minna was removed and before the birth of Mar- 
garet Memmen Loucks. The record does not disclose with 
any degree of certainty when in 1917 or 1918 the parties 
were in that state. 

To sustain the contention that she is the lawful issue 
of Henry Oliver by adoption appellees rely in their plead- 
ings and proof on the laws of California. The rule appli- 
cable under these circumstances is that the law of the 
domicile of the parties governs as to the creation of the 
status of a child by adoption, and if under the law of the 
place having jurisdiction there has been a valid adoption, 
the status arising therefrom will be recognized elsewhere 
provided the status is not contrary to positive law and 
public policy of the place where its recognition is sought. 
See 12 C. J., Conflict of Laws, § 46. p. 459; 15 C. J. S., Con- 
_ flict of Laws, § 14, p. 913; Shick v. Howe, 137 Iowa 249, 
114 N. W. 916; Mott v. First Nat. Bank of St. Petersburg, 
98 Fla. 444, 124 So. 36; McNamara v. McNamara, 308 III. 
191, 135 N. E. 410; Brewer v. Browning, 115 Miss. 358, 
76 So. 267. 

It has not been pleaded or suggested in the briefs that a 
recognition of the validity of the adoption of Margaret 
Memmen Loucks agreeable to the laws of California would 
be contrary to the positive law or the public policy of this 
state. 

The provision of the California statutes upon which ap- 
pellees rely to sustain the contention of lawful issue by 
adoption is the following: 

“The father of an illegitimate child, by publicly acknowl- 
edging it at his own, receiving it as such, with the consent 


586 NEBRASKA REPORTS [VOL. 147 
Riddle v. Peters Trust Co. 


of his wife, if he is married, into his family, and otherwise 
treating it as if it were a legitimate child, thereby adopts 
it as such; and such child is thereupon deemed for all pur- 
poses legitimate from the time of its birth.’ Section 2380, 
Div. 1, Part 3, Title 2, Chapter 2, Civil Code of the State 
of California, adopted March 21, 1872, with amendments. 

That the attitude and conduct of Henry Oliver toward 
this child conformed to all of the requirements of this pro- 
vision there can be no question. He repeatedly and always. 
acknowledged her.as his child; he received her as such 
from birth; he did so with the consent of the woman con- 
sidered by him as his wife; he kept her constantly in the 
family that he maintained ; and in every way he treated her 
as if she were a legitimate child. 

Under the decisions of the courts of California in the 
light of the facts as disclosed by the record before us no 
conclusion is possible other than that Margaret Memmen 
Loucks must be deemed the legitimate child of Henry Oliver 
Memmen. See Wolf v. Gall, 32 Cal. App. 286, 163 P. 346; 
Blythe v. Ayres, 96 Cal. 532, 31 P. 915; Estate of Gird, 157 
Cal. 534, 108 P. 499; Estate of Esposito, 57 Cal. App. 2d 
859, 185. P. 2d 167; Estate of Skinner, 65 Cal. App. 2d 528, 
151 P. 2d 81. 

Was this legitimized child also the lawful issue of Henry 
Oliver Memmen? 

The appellants contend that where the intent is not 
expressed or made clear extrinsic evidence is admissable 
to show, in the case of a will, the intent of the testator. 
Whether or not this contention is basicly sound we are 
not called upon to decide in this case. No competent evi- 
dence was offered which tended to furnish enlightenment 
in this respect. There was no evidence of any declaration 
of Tjark F. Memmen with respect to the term. The only 
offered evidence was with regard to knowledge which it 
was claimed Tjark F. Memmen had of Henry Oliver Mem- . 
men in his habits and practices with women. From such 
evidence, if it had been admitted, appellants contend that it 
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would have been proper for the court to assume that the 
term was used in a special or restricted sense. It is obvious 
that the intention of Tjark F. Memmen could not be as- 
certained from an examination of the claimed habits and 

practices of Henry Oliver Memmen. The offered evidence 
‘was properly excluded and this disposes of the second as- 
signment of error adversely to appellants. 

On the question then of whether or not a legitimized 
child may be classed as lawful issue where there is nothing 
to indicate that the term shall have a special or restricted 
meaning the opinion of courts in different jurisdictions is 
divided. On it this court has not previously spoken. 

In New York it has been held that a child legitimized 
after birth may not be included in the term “lawful issue.” 
Central Trust Co. v. Skillin, 154 App. Div. 227, 188 N. Y. 
S. 884. On the other hand, in Pennsylvania an oppo- 
site holding has been made. See Miller’s Appeal, 52 Pa. 
113; McGunnigle v. McKee, 77 Pa. 81, 18 Am. Rep. 428. 

Without attempting to establish an all-inclusive definition 
of the term but only one which appears to meet the pur- 
poses of the California statute and the intention of the 
Legislature of that state in its enactment, we hold that 
under that statute and its application by the courts of that 
state Margaret Memmen Loucks became and is the lawful 
issue of Henry Oliver Memmen and is entitled to take under 
the will of Tjark F. Memmen. 

Reverting now to the question of whether or not Betty 
Memmen was the child of a common-law marriage and as 
such is recognizable as the legitimate child and lawful 
issue of Henry Oliver Memmen we direct our considera- 
tion to the laws of Nevada which were pleaded and prowed 
by the appellees. As pointed out earlier it is probable that 
this was the first state in which Henry Oliver and Minna 
sojourned which recognized common-law marriages after 
there was a certainty of removal of disability against re- 
marriage by Minna. 
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At that time Nevada did recognize common-law mar- 
riages and also that children of such marriages were legiti- 
mate. Parker v. De Bernardi, 40 Nev. 361, 164 P. 645. 

If a marriage was contracted validly under the laws of 
that state such marriage would be recognized as valid under 
the laws of this state. This court in Forshay v. Johnston, 
144 Neb. 525, 13 N. W. 2d 873, adopted the following from 
38 C. J., Marriage, § 3, p. 1276: “The general rule is that 
the validity of a marriage is determined by the law of that 
place where it was contracted; if valid there it will be held 
valid everywhere, and conversely if invalid by the lex loci 
contractus, it will be held invalid wherever the question 
may arise.” There is no fact, circumstance, or legal situ- 
ation presented by the record here which would remove 
this case from the operation of this general rule. 

The opinion in the case of Parker v. De Bernardi, supra, 
contains a determination of the existence of legitimate com- 
mon-law marriage. It also contains an able and exhaustive 
discussion of the elements constituting such a marriage and 
outlines the character and quality of evidence necessary to 
establish it. From the opinion we quote the following: 
“We think a correct statement of the rule to be that, where 
the cohabitation was illicit or meretricious in the beginning, 
the burden of proof is upon those asserting a valid mar- 
riage, nevertheless there is no presumption that the rela- 
tionship continued to be illicit. It is a matter of proof, and 
not of presumption, whether the relationship continued to 
be illicit, cr whether it was changed to a legal and moral 
status; and the only presumption to be indulged in such 
matters is in favor of the legitimacy of the relationship. 
Moreover, we are of the opinion, in the light of what we 
deem the weight of recent authority, that the rule would 
be more correctly stated to say that, although cohabitation 
between a man and woman was in the first instance illicit 
or meretricious, a valid marriage under the common law 
may be shown by proof that the parties sustained toward 


VoL. 147] JANUARY TERM, 1946 589 
Riddle v. Peters Trust Co. 


each other the relation of husband and wife after the 
impediment to their marriage had been removed.” 

The contentions of appellees bring this case strictly 
within this rule except that there is nothing to indicate 
that the relationship here was meretricious. It was only 
illicit for a time. The trial court was amply justified in 
finding that under the evidence and within this rule the 
appellees had sustained the burden of proving the exist- 
ence of a common-law marriage for more than four years 
before the birth of Betty Memmen. 

The determination herein that Margaret Memmen 
Loucks was the adopted child and lawful issue of Henry 
Oliver Memmen agreeable to the laws of California and 
that Betty Memmen was the child of a valid common-law 
marriage contracted agreeable to the laws of Nevada ren- 
ders unnecessary a discussion of their adoption or legitimacy 
under the laws of the other states mentioned. 

We hold, therefore, that Betty Memmen was and is the 
legitimate child and lawful issue of Henry Oliver Memmen 
and is entitled to take as such under the will of Tjark F. 
Memmen. 

The trial court not having erred in the rejection of the 
evidence of Mae M. Riddle as charged in the second as- 
signment of error, and having correctly decided the issue 
challenged by the first assignment, it follows that there 
was no error in the refusal to grant a new trial. 

The decree of the district court is therefore affirmed. 

AFFIRMED. 
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APPELLEE. 
24 N. W. 2d 566 
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Divorce. The court, in fixing the amount of permanent alimony, will 
take into consideration the age of the parties, their condition of 
health, their station in life, the duration of the marriage, the con- 
‘duct which led to the separation, their respective financial hold- 
ings at the time of their marriage, their earning ability, and con- 
tributions made by each since the marriage, the wife’s loss of in- 
terest in the husband’s property, and the nature and value of 
their holdings at the time of the decree, and from these and all 
the other facts shown in the evidence the court will award such 
alimony as appears to be fair and equitable between the parties. 


APPEAL from the district court for Douglas County: 
FRANK M. DINEEN, JUDGE. Affirmed as modified. 


David D, Weinberg and Thomas J. Sheehan, Jr., for ap- 
pellant. 


Boyle & Boyle, for appellee. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, and ,CHAPPELL, JJ. 


PAINE, J. 

Plaintiff was granted an absolute divorce on her petition 
alleging extreme cruelty, and was awarded as alimony the 
equity in a house at 3346 North Fifty-fifth Street, Omaha, 
together with all furniture and household goods, of the 
value of $1,200, and permanent alimony of $750, payable 
at the rate of $50 a month, beginning December 1, 1945, 
together with her attorney fees, in the sum of $150, and 
costs. The court awarded the defendant the house located 
at 8732 North Fifty-third Street, Omaha, in which there is 
an equity of $1,300, and the Buick automobile, of the value 
of $800. 

From this decree the plaintiff appeals, setting forth 21 
assignments of error, which may be briefly summarized 
as follows: That the evidence does not sustain the findings 
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that plaintiff had on deposit only $95.42 in The Omaha Na- 
tional Bank, and thereafter deposited only $1,329.02 in said 
bank; error in finding that all the deposits in the Douglas 
County Bank were the earnings of defendant, except $800, 
proceeds from sale of automobile, and in finding that de- 
fendant contributed $12,500, from which the real estate 
was acquired. Plaintiff denies that there is any equity in 
the house given her in the decree, or that the furniture is 
worth $1,200. Plaintiff alleges that the award of only $750 
permanent alimony is insufficient under the evidence, and 
she is entitled to a much larger sum; that the court erred 
in awarding the house described herein to defendant, and 
requiring her to surrender possession to him within 15 days, 
as such an order is unjust and inequitable. 

It will be seen that practically all the main assignments 
of error relate to the distribution of their assets between 
them and to the amount of alimony allowed plaintiff. It 
may be said that the evidence pro and con relating to vari- 
ous acts of cruelty, their very unhappy home life, and the 
serious charges each makes against the other, engendered 
considerable feeling between the litigants and also their 
counsel, but such evidence will not be reviewed in this. 
opinion, although a reading of it satisfies this court that 
plaintiff was entitled to the absolute decree of divorce 
granted by the trial court. 

It appears that the defendant met the plaintiff for the first 
time some three weeks before their marriage, which took 
place on March 9, 1938, which was seven weeks after the 
plaintiff’s second husband was killed, and they lived to- 
gether for a little over seven years, and separated in June 
1945. No issue was the result of this marriage, but the. 
plaintiff had two daughters, the older one being named 
Ruth, the same as the mother, who married a service man: 
on September 6, 1943, who went to the South Pacific, and’ 
she lived with the plaintiff and defendant at times, receiv- 
ing allotments from this marriage, and her mother stated’ 
that she paid board from such allotments. This daughter- 
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testified that once she called the police when her step- 
father was striking her mother. She testified as to differ- 
ences between them over their cars and the use of their 
cars. 

The younger daughter of the plaintiff was Kathryn, 
who had been living at Fort Dodge, Iowa, with her older 
sister, but they both came back to live with the mother a 
week after she was married to defendant. Kathryn testified 
that she was 17 years of age, that she was married but that 
marriage was annulled, probably by her husband’s folks, 
on June 9, 1945, and then she married a young man named 
Kaiser on June 20, 1945, and she testified that she moved 
back home with Kaiser and they lived in the basement, but 
that she is now separated from Kaiser. 

This court has established certain rules which may be 
used as a guide in fixing a reasonable amount of alimony 
to be given in case a divorce is granted. These rules may be 
found set out in detail in Swolec v. Swolec, 122 Neb. 837, 
241 N. W. 771, Phillips v. Phillips, 185 Neb. 313, 281 N. W. 
22, Hild v. Hild, 185 Neb. 896, 284 N. W. 730, O’Donnell v. 
O’Donnell, 142 Neb. 706, 7 N. W. 2d 647, Lippincott v. 
Lippincott, 144 Neb. 486, 13 N. W. 2d 721, Vocelka v. Vo- 
celka, 146 Neb. 268, 19 N. W. 2d 3638, and Haussener v. 
Haussener, ante p. 489, 23 N. W. 2d 700. From these and 
other decisions of our court, many facts should be taken 
into consideration in fixing the amount of alimony. 

The case at bar comes within the third class of cases dis- 
cussed in Phillips v. Phillips, supra, where the parties are 
mature when they are married, one or both have been mar- 
ried before, and have no issue from the union, and sep- 
arated after a few years of unhappy married life. 

In fixing the amount of permanent alimony, the court 
will take into consideration the age of each party at the 
time of the marriage, the estate which each party had at 
that time, together with their respective contributions, as 
well as the earning ability of each during their marriage 
and also at the time of the decree, their condition of health, 
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their station in life, the duration of the marriage and the 
conduct of each during said period, the value of their fi- 
nancial holdings at the time the decree is granted, as well 
as the wife’s loss of interest in the husband’s property, to- 
gether with all other facts and circumstances which have 
been brought out in the trial, and award such alimony as 
appears to be fair and equitable between the parties. 

As was stated in Swolec v. Swolec, supra, “there has 
never been an attempt by this court to fix any rules which 
would relieve the trial judge of a patient, detailed study of 
every fact and circumstance relating to each case as it 
comes on for trial.” 

In an effort to arrive at the assets and earnings of the 
respective parties in the case at bar, we have examined the 
bill of exceptions, of nearly 300 pages, and the exhibits of 
bank statements and about 100 checks offered in evidence, 
in an attempt to arrive at some kind of a trial balance of 
their financial affairs. 

We find that the bank account of the Douglas County 
Bank, being exhibit No. 3, runs only from August 16, 1944, 
to May 14, 1945, during which nine months there was de- 
posited some $1,776, which was checked out and the ac- 
count was closed. Next, there appear five pages of the bank 
account in The Omaha National Bank of the plaintiff under 
her former name of Ruth C. Schnack, and these bank state- 
ments cover five months, from January to May of 1938, 
part of which time was prior to her marriage; but this oc- 
count shows that her balance in this account on the date of 
their marriage, March 9, 1938, was $95.42. 


Any attempt to set cut receipts and expenses of the 
plaintiff is further complicated by the testimony of the 
plaintiff, her daughters, and her mother that she kept sums 
of money, ranging from $400 to $800, hidden around the 
home, under the rugs and in various other places, and the 
plaintiff testifies that she gave $800 of this hidden money 
at one time to the defendant, which he absolutely denies. 
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There is introduced as exhibit No. 2, on a sheet of post- 
office letter paper, items of two accounts of savings in the 
United States Post Office, in which are shown total deposits 
of $1,504. The largest of these deposits is $580, which is 
marked in,lead pencil as Ruth’s allotment, probably re- 
ceived from the government, and $290 as part of down pay- 
ment on Ruth’s house. 


The other lead pencil] memorandum on this exhibit No. 2 
purports to show items of money the plaintiff made work- 
ing various places after the marriage, as follows: In Sep- 
tember 1942, working at Father Flanagan’s, $20; Febru- 
ary 1, 1948, working at the Brandeis Store, $50; board 
money from Ruth in 1948, $20; money earned for caring 
for children, $135; in 1944, operating elevator, probably at 
the Fontenelle Hotel, $90. There is also another item, May 
19, 1944, of $100, “bond money & Car] kept rest.”’ There is 
$19 in another account reading, ‘“Kays money for train fare 
deposited in my name.” 

It would appear that possibly $315 of these post-office - 
savings account items would be money the plaintiff earned 
and brought into the family funds during the marriage. 
We can find no sufficient proof for any other sums she 
claimed to have earned during marriage. 


We will now endeavor to estimate what the plaintiff 
had at the date of the marriage. 

From the proceeds of the case handled 
by George Boland, she received $1,000 in 
cash and $500 in payments at the rate of 
$25 a month, total. cee $1,500 
But in the stipulation it is shown that 
out of the last sum she paid the under- 
taker’ «2.422. eon ea ees $428.37 
attorney fees, George Boland,...... 250.00 
and for Ruth’s operation ........... 150.00 

823.37 

leaving a net amount of only................... $676.63 
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She also received upon the death of her hus- 
band, from the Metropolitan Life Insurance 


COMPany cesses ee eo se ee $1,200.00 
Mutual Benefit Life Insurance Company................ 1,000.00 
Balance in account, The Omaha National Bank, 

on March 9, 1938.00.22 cece cececceceeeeeeceeececeeeeeeeeeenes 95.42 


Plaintiff claims to have had in cash March 9, 19388 400.00 
Plaintiff claims to have sold her furniture to her 


HIOLNERs LOPS ent Se ae Sos Pines ue eek 400.00 
She owned a Ford, traded on a bill to paint their 
house after marriage at _..2000000.... i eeeeeeceeeeeeeeeeeeeeees 125.00 


Plaintiff's miscellaneous earnings during mar- 
riage, as deposited in post-office savings account 315.00 


$4,212.05 
In addition, she gave defendant at the time of their 
marriage, to pay his debts......... 0.02222 eeeeeeeeeee ee 290.00 


Total amount plaintiff brought into the mar- 
riage partnership _...... 2... eeeeeeee eee eens $4,502.05 
On the other hand, the defendant introduces exhibit No. 
27, which purports to show his earnings as a bus operator 
for the Omaha & Council Bluffs Street Railway Company 
for each year beginning with the year 1938 up to and in- 
cluding the time they separated in June 1945, and that his 
_ earnings during those years were $15,061.55. If the earn- 
ings for the full year 1938 were $1,489.98, as shown in ex- 
hibit No. 27, about one-fifth of this year’s earnings was 
earned before the parties were married, and deducting that 
amount leaves the total amount of his earnings during their 
marriage as $14,763.56. It appears from the evidence that 
he was paid twice each month; that when he got his checks 
he handed the same to his wife, who cashed them; that he 
never had a bank account, rarely went to the bank with her; 
that she kept the bank accounts in her name, as shown by 
the exhibits introduced, and handled all of the money, ex- 
cept possibly a few items, and his evidence discloses that 
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he knew little, if anything, as to how their financial affairs 
were managed. 

During their marriage they owned nearly half a dozen 
different second-hand automobiles. His interest in cars 
is shown by his giving evidence of the exact price paid 
when one was purchased, of the amount they received as 
credit from the car traded in, and his recollection of auto- 
mobile deals was much more definite than any other testi- 
mony he gave in regard to financial matters. 

- At the date of his marriage he had an equity in a house 

at 4113 South Forty-first Street, which he had bought on a 
contract, but he made no payments on it after they were 
‘married and just let it go. He had a Packard roadster at 
the time he was married, for which he later was given a 
$150 credit when it was traded in on a 1935 Oldsmobile 
coach after they were married. 


To summarize the defendant’s situation: 


He earned during marriage ...........0..20.....---eeees $14,763.56 
He owned a Packard roadster, traded in for........ 150.00 
$14,913.56 


He owed debts his wife paid off on marriage........ 290.00 


Net assets defendant brought into the marriage 
WAPUNCUSHID: 44 nt ech dos ie trices oem te tect $14,623.56 

As there was no attempt to introduce the bank state- 
ments and checks for the remaining period of over six 
years, it is impossible to trace all the other financial tran- 
sactions between these parties during their married life. 

It appears that they bought the usual furniture for their 
home, and usual kitchen equipment, and it does not appear 
that the bills for the upkeep and living expenses were ex- 
travagant. 

The greater portion of the earnings of each of these 
parties was spent, and when the decree of divorce ended 
the partnership there were very few assets remaining to 
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show for the $19,000 which had been handled in their 
seven years and three months of married life. 

In the case at bar, several assignments of error relate to 
awarding the plaintiff the house at 3346 North Fifty-fifth 
Street. It is charged that there is absolutely no equity in 
this house. Now, what does the evidence show in regard to 
this matter? 

The plaintiff and defendant purchased this real estate 
from George W. Platner and wife on October 15, 1948, for 
$3,250, paying $250 in cash, the balance payable at $30 a 
month, with 6 percent interest. On February 15, 1945, the 
plaintiff and defendant sold this property to the plaintiff’s 
older daughter, Ruth C. Matejka, for $3,200, as shown by 
exhibit No. 25, in payment for which she paid $35 in cash 
and gave a note for $3,165, payable at the rate of $385 a 
month, but these exhibits do not disclose all of the facts 
testified to, for the defendant testified that this place was 
actually sold to the daughter for $3,850, and that Ruth paid 
them $550 in cash from her allotment by paying that 
amount on a gas furnace which was installed in the house 
where the plaintiff and defendant lived, which house is 
given to the defendant by the decree, and that the contract 
was made for only $3,200 for the reason that if the profit 
of $600 was shown they would have to pay income tax on it. 
The defendant on direct examination replied to a question: 
“A—That was in the contract, but the original agreement 
was she was to pay $3850. Q—Why didn’t they show $3850 
in the contract? A—Because you have to pay so much in- 
come tax on any profit made on the property, and the 
Missus didn’t want it that way so she would have to pay 
income tax. Q—So to dodge the income tax the considera- 
tion was put down at $3200? A—Yes, sir.” The defendant 
made no objection to this deceit. 

Although the daughter Ruth had agreed to pay $35 a 
month and the payments under the original contract to 
Platner were only $30 a month, it is still impossible for this 
court to determine whether there is an equity in the house 
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itself awarded to the wife, which has been sold to the 
daughter on this contract, because of the several confiict- 
ing statements in the testimony in regard to it. 

Another instance of alleged deception is charged by the 
defendant in the plaintiff testifying that she sold furniture, 
which she had at the time of her marriage, to her mother 
for $400 cash, and we have accepted her evidence on this 
item and have given her credit for that $400 cash herein, 
but the defendant charges that at the time of this marriage 
this furniture was mortgaged for $168, which was never 
paid out, and that she surrendered the furniture to the 
mortgagee. 

It is proper for the court to take into consideration the 
condition of health of the parties in a divorce action, as 
shown by the evidence. The defendant is a healthy, able- 
bodied man, working steadily. The plaintiff charges in her 
brief that such cruelties were inflicted upon her by the 
defendant that she is now broken in health. We have ex- 
amined with care the evidence relating to this matter. 
Kathryn testifies that her mother would get very nervous 
and become almost hysterical at times. The mother of the 
plaintiff testified that she was in good health at the time 
she married the defendant but by 1944 the plaintiff was 
very thin, had been very ill, and had undergone an opera- 
tion, doubtless referring to an abdominal operation, and 
that she was nervous and upset over the breaking up of the 
home. The doctor who had been treating plaintiff operated 
on her a few days before the trial for varicose veins. He 
testified that she had lapses of memory and she would not 
know what she was doing; that she seemed to have a form 
of epilepsy; that she had tried different kinds of jobs, but 
had difficulty in continuing with any job. He testified that 
she would require further treatment for her nervous con- 
dition and for her varicose veins. The doctor was asked 
whether the fact that the plaintiff’s sister was in an insane 
asylum, and more distant relatives were also afflicted men- 
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tally, would change his opinion, and the doctor testified 
that it would not, and added: ‘The cause of it I don’t know, 
but I say the conditions under which she was living most 
certainly aggravated her condition.” The evidence discloses 
that the plaintiff is mentally and physically impaired. 

It is impossible, from a reading of the evidence in this 
case, to arrive at a satisfactory solution of the financial 
troubles between the plaintiff and-the defendant. We have 
reached the conclusion that the plaintiff may have brought 
into this marriage partnership something less than $4,500 
and the defendant has brought in some $10,000 more than 
that, and the greater part of these sums have been spent 
in living and automobile expenses. 

The parties were married in March 1938, and the de- 
fendant testified that a few months later he adopted the 
plaintiff’s two daughters, Ruth and Kathryn, who were at 
that time eleven and nine years of age, so that the money 
which he brought into the family also furnished the plain- 
tiff’s daughters with food and lodging and something of an 
education, which the plaintiff would not have been able to 
give her daughters without these earnings of the defend- 
ant. 

An examination of this record forces us to the conclusion 
that the defendant, with a steady job and with a good 
salary, has been too liberally treated by the trial court, 
which gave him their home, which had an equity of $1,300 
in it, and the Buick automobile, with a value of $800, and 
required him to pay but $750 alimony, at the rate of $50 
a month until the same is paid, together with $150 at- 
torney fees. : 

We modify the decree of the district court by raising the 
allowance of $750 to $1,250, payable at the rate of $50 a 
month, the first payment to be due and payable when judg- 
ment is entered on our mandate, and the succeeding pay- 
ments monthly thereafter on the same day of the month, 
and award plaintiff’s attorneys an additional $150 for their 
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services in this court, and as so modified the decree of the 
district court is affirmed. 
AFFIRMED AS MODIFIED. 
Wenke, J., participating on briefs. 


LUCILLE HAMMOND, APPELLEE, V. JOSEPH T. MORRIS, 
APPELLANT. 
24 .N. W. 2d 633 


FILED OCTOBER 11, 1946. No. 32082, 


1. Trial. A motion for a directed verdict must, for the purpose of 
a decision thereon, be treated as an admission of the truth of all 
material and relevant evidence submitted on behalf of the party 
against whom the motion is directed and said party is entitled 
to have every controverted fact resolved in his favor, and to have 
the benefit of every inference that can reasonably be deduced 
from the facts in evidence. 


2. Negligence: TRIAL. When different minds may reasonably draw 
different conclusions from the same facts as to whether or not 
they establish negligence or contributory negligence, such issues 
should be submitted to the jury. 


APPEAL from the district court for Douglas County: 
WILLIAM A. DAY, JUDGE. Affirmed, 


Gaines & Shoemaker, for appellant. 
Boyle & Boyle, for appellee. 


Heard before SIMMONS, C, J., PAINE, CARTER, MESSMORE, 
YEAGER, and CHAPPELL, JJ. 


MESSMORE, J. 


The plaintiff brought this action at law to recover dam- 
ages for personal injuries sustained by her which she 
claims were caused by the automobile of the defendant being 
negligently operated by him. From a verdict for the plain- 
tiff and judgment rendered thereon, defendant appeals. 

The defendant moved for a directed verdict at the close 
of the plaintiff’s evidence, and again at the close of a}! of the 
evidence, which motions were overruled. 
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“*A motion for a directed verdict must, for the purpose 
of a decision thereon, be treated as an admission of the 
truth of all materia] and relevant evidence submitted on be- 
half of the party against whom the motion is directed, and 
said party is entitled to have every controverted fact re- 
solved in his favor, and to have the benefit of every infer- 
ence that can reasonably be deduced from the facts in the 
evidence.’ Moncrief v. Interstate Transit Lines, 129 Neb. 
168, 261 N. W. 163.” Parks v. Metz, 140 Neb. 235, 299 
N. W. 648. See, also, Riekes v. Schantz, 144 Neb. 150, 12. 
N. W. 2d 766. 

“In determining the correctness of a directed verdict 
on the ground of plaintiff’s contributory negligence suffi- 
cient to bar a recovery, the testimony most favorable to 
plaintiff will be accepted as true.” Riekes v. Schantz, supra. 

For convenience, the appellee will hereinafter be re- 
ferred to as plaintiff, and the appellant as defendant. 

The defendant contends that the plaintiff was guilty of 
negligence which contributed to the injury and, that as a 
matter of law, she is precluded from recovery; that the 
sole and proximate cause of the accident resulting in her 
injuries was her own gross negligence and want of care. 

Whether the question is one of fact for the jury or one 
of law for the court, this court has often announced the 
rule: “Where different minds draw different inferences 
or conclusions from the facts proved, or if there is a con- 
flict in the evidence, the matter at issue must be submitted 
to the jury to be determined; but, where the evidence is 
undisputed, and but one reasonable inference can be drawn 
from the facts, the question is one of law for the court.” 
Chew v. Coffin, 144 Neb. 170, 12 N. W. 2d 839. 

“This court has held many times that, where different 
minds may draw different conclusions from the evidence 
in regard to negligence, the question should be submitted 
to the jury, but where the evidence shows beyond reason- 
able dispute that the plaintiff’s negligence is more than 
slight as compared with the defendant’s negligence, then 
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it is proper for the trial court to instruct the jury to return 
a verdict for the defendant. Sindelar v. Hord Grain Co., 
116 Neb. 776, 219 N. W. 145.” Whittaker v. Hanifin, 1388 
Neb. 18, 291 N. W. 723. See, also, Chew v. Coffin, supra; 
Riekes v. Schantz, supra. 

In considering the defendant’s motions for directed ver- 
dict and the court’s ruling thereon, it becomes necessary 
to bear in mind the foregoing rules. It therefore becomes 
the duty of this court to ascertain, from an analysis of the 
relevant and material evidence, whether or not the trial 
court erred in submitting the case to the jury. 

The record discloses that the scene of the accident in this 
case is the intersection of Forty-ninth and Dodge Streets. 
This is a four-way intersection and Dodge Street, running 
east and west, at this point is 56 feet wide, and Forty-ninth 
Street, running north and south, is 30 feet wide. 

During the evening of November 26, 1944, the plaintiff 
and Mr. Calver, a friend of the family, and two of the plain- 
tiff’s children, attended a motion picture show. When the 
show was over the children were taken home. Thereafter, 
the plaintiff and Calver, in his automobile, drove to the 
vicinity of Forty-ninth and Dodge Streets where he parked 
the car facing east on the south side of Dodge Street in a 
space in front of the Rusk Larson filling station, between 
the east and west driveways thereof. This parking space 
is approximately 55 feet from the east curb line of Dodge 
and Forty-ninth Streets, as shown on exhibit 2, drawn to 
scale. The plaintiff and Calver crossed the street to the 
northeast corner of Forty-ninth and Dodge Streets and 
went into a tavern called the Forty Niner where they re- 
mained for a while. After leaving, they walked a block 
west on the north side of Dodge Street to a place called the 
Dundee Dell. After leaving there, they walked east and 
crossed Forty-ninth Street with the traffic light in their 
favor, and stood in front of the Forty Niner and waited 
for the traffic light to turn in their favor so as to afford 
them an opportunity to cross Dodge Street to the south for 
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the purpose of going to the car. Before proceeding to cross 

the intersection, the plaintiff did not look either to the east 
or to the west, and the vision was clear to the west for a. 
block or so and you could see some distance to the east. 
With reference to the pedestrian lane, she and Calver were 
probably a little west of the center of the lane, and Calver 
was on her right, or to the west of her. She noticed no 
lines that outlined the cross walk because she was concen- 
trating on where she was walking, to keep from slipping. 
The night was cold, and there were some spots on the pave- 
ment that were slippery. She kept looking down at the car 
tracks. She arrived at the car tracks, crossed them, and 
was still in the pedestrian lane going directly south. The 
next thing she knew she was lying in the doorway of an 
upholstery shop on the north side of Dodge Street. 

There is some conflict in her testimony, in that on cross- 
examination she said she was directly opposite the traffic 
light, which is on the south side of Dodge Street and a 
little east, when she started to cross the intersection, while 
on re-direct she testified that she was to the extreme west 
of the curb line on Forty-ninth Street and she knew this to 
be a fact because she could see in the door of the Forty 
Niner when she started across the intersection to the south. 

The witness, Dresher, was driving west on Dodge Street 
about one o’clock in the morning, and was on the north side 
thereof and east of Forty-ninth Street. When he was about 
opposite, or south, of an eating place called the Toddle 
House which is approximately 228 feet distant from the 
east curb line of Forty-ninth Street, and while he was pro- 
ceeding up the hill towards Forty-ninth Street, he saw two 
people stepping off of the north curb. He modified this 
testimony on cross-examination by stating that they had 
proceeded south about 10 to 12 feet before he saw them. 
There was a car coming east over the top of the hill ap- 
proaching Forty-ninth Street, and these people were walk- 
ing in a southeasterly direction. The car kept coming and 
the people kept walking, and when he was about even with 
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the people, or right north of them, the car from the west 
ran into them, or, the people walked into the car, he didn’t 
know which. He placed the point of impact as being in front 
of the furniture store and between it and the filling station 
on the south side of the street. Previously, at the coroner’s 
inquest he testified he did not know the point of impact. 
He saw the lights of the eastbound car as it came over the 
hill, and continued to watch the people walking, and they 
walked until the accident occurred. He did not notice the 
traffic lights at Forty-ninth and Dodge Streets, and was 
unable to tell whether the traffic lights on the corners were 
red for the east and west traffic. The people were hit by the 
left front fender of the defendant’s car, and were knocked 
forward, straight through the air, about three feet off the 
pavement. 

At the time these people were struck they were in the in- 
side lane on the south part of Dodge Street, which is a four- 
lane highway. This would place them in the third lane, 
counting the lanes as one, two, three, and four from the 
north. There is other testimony of this witness that they 
were in the fourth lane, or the very south lane of the street. 

After the accident, this witness testified, the plaintiff 
was lying in the inside lane of the traffic moving west, 
which would place her body on the north side of Dodge 
Street. Calver was lying in the street car tracks in the 
lane moving east, on the south side of Dodge Street. This 
witness placed the speed of the defendant’s car at 30 to 35 
miles per hour, and said that the defendant did not slow 
up. He saw some skid marks which the officers were 
measuring. 

The defendant and a companion were returning from 
Peony Park, proceeding east on Dodge Street. As de- 
fendant approached the intersection at Forty-ninth and 
Dodge Streets he testified he was traveling about 25 miles 
per hour, and the right side of his car was three or four 
feet distant from the south curb line. He stated he was 
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about in the center between the parking and the curb as he 
passed Forty-ninth and Dodge Streets. 

The speed limit in the intersection at this point is 15 miles 
per hour. After passing the intersection, or traveling Dodge 
Street proper, the speed rate is 25 miles per hour. :There is 
a sign to this effect a block west of the intersection. From 
exhibit 2, the defendant was confronted with the emergency 
16 feet west of the traffic light and about at the point that 
would indicate the west line of the cross walk running 
north and south across Dodge Street. 

The traffic light was located on the southeast corner of 
this intersection and was green, or in his favor, when he 
proceeded through the intersection, and when he was on 
his way down hill there was a car coming up hill from the 
east on the north side of Dodge Street and the lights of 
this car were shining in his eyes and blinded him. Some- 
thing got in front of those lights and he saw the shadow 
as soon as it stopped in front of:the light on the fender of 
his car to the left. He jammed on his brakes and said to 
his companion: “Anne, I think I hit somebody.” ‘This 
shadow was right in front of the light and he did not see 
it until the light hit it. The morning of the accident he 
made a statement wherein he said in substance: “ * * * 
There were cars coming up and there were lights and there 
were cars right behind me. * * * I had passed the intersec- 
tion where I hit.” He was asked when he first saw the ob- 
ject that he struck, as to where it was with reference to 
the front end of his car. He answered, “In front of my car.” 
He was not aware that he had struck a man or woman 
until he got out of the car. He also testified that the plain- 
tiff and her companion must have been cutting across to 
their car on the wrong side of the street. 

There was one small scratch, and no dents, on the left 
side of the left front fender of his car. When the defend- 
ant’s car came to a stop, it was opposite the grocery store on 
the left, or north side; on the right, or south side, were the 
gas pumps of the filling station. He got out of the car to see 
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what happened and saw the plaintiff lying near the front 
end, to the left, of the car. He picked her up and took her 
over to the doorway of the furniture store. He moved his 
car to the right of where it was standing, cramping the 
wheels toward the south and pushing it. It was parked at 
the end of the filling station drive. 

There is contradiction in the defendant’s testimony as 
to what he had said on previous occasions with reference to 
the object which he struck being in front of his car at the 
time of the impact, or to the left thereof. He testified he 
was looking straight ahead with the lights in his eyes, he 
did not see the plaintiff or Calver and did not slow down, 
and the first he did see of them was when they appeared 
about a foot from the left front fender. His lights and 
brakes were in good condition. He stopped suddenly. He 
did not know how far east of the cross walk he struck the 
plaintiff and Calver. He was sure that it was not near the 
cross walk because his car was a full length beyond the 
cross walk before it contacted anything and, in addition 
thereto, he was on the down grade and could not be on the 
cross walk. 

Defendant’s companion testified that as they approached 
the intersection the lights were green, and as they drove 
into and through the intersection the lights did not change. 
After crossing the intersection and starting down hill there 
was a thud and the car came to a sudden stop. She saw no 
one before the thud, and the car stopped opposite the Rusk 
Larson filling station. They were traveling about 25 miles 
per hour and she had observed the traffic lights in their 
favor about a quarter of a block from the traffic signal. At 
the inquest she testified they were traveling 25 or 30 miles 
per hour. The brakes were good on the defendant’s car, 
and the lights extended from curb to curb. 

The record further discloses that the traffic lights at 
this intersection were in good working order on the night 
in question. The green light for traffic moving across 
Dodge at Forty-ninth Street shows for 17 seconds; the 
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green light on Dodge Street, controlling traffic, shows for 
30 seconds, and the red for 17 seconds. A check of traffic 
lights is made every day for repairs and replacements. 

Traffic patrolmen Dworak and Giandinoto arrived at the 
scene of the accident within three or four minutes after it 
happened. Dworak testified that the defendant’s car was 
close to the south curb and east of the driveway of the fill- 
ing station, and had been pushed in that position. The 
officers assisted in removing the injured to the hospital 
and returned in about 25 minutes. They made a sketch, 
exhibit 1, which was not drawn to scale but according to 
the testimony correctly reflects the different articles, ob- 
jects, skid marks, and glasses found on the pavement, their 
location and distance in-feet. The measurements were 
taken from the east curb line east thereof at the intersec- 
tion of Forty-ninth and Dodge Streets. The pedestrian 
lane is 16 feet in width, and the diagram was made about 
an hour or so after the accident and was for the purpose of 
showing the different marks, and for no other purpose. 

Exhibit 2, a map drawn to scale by the safety engineer, 
reflects the exact distances as shown by exhibit 1. Exhibit 
1 reflects the first skid mark starting 26 feet east of the 
curb line on Forty-ninth and Dodge Streets, and extending 
for a distance of 3814 feet, and was 12 feet north of the 
south curb line of Dodge Street. The skid mark of the left 
wheel starts 44 feet east of the curb line and extends a 
distance of 2014 feet. The rim of the plaintiff’s glasses 
was found 53 feet east of the curb line and 28 feet north 
of the south curb on Dodge Street; another piece of her 
glasses was found 68 feet east of the curb line and 31 feet 
north of the south curb line on Dodge Street. The body of 
Calver was picked up 95 feet east of the curb line and 2414 
feet north of the south curb. The witness Giandinoto cor- 
roborated the measurements as testified to by Dworak. 

The plaintiff testified that shortly after the accident the 
defendant said: “I hit you; I am sorry; it is all my fault.” 
This testimony is denied by the defendant. 
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There is the testimony of the cashier of the Forty Niner 
that Dresher used the telephone to call the police and the 
ambulance. When he returned to the tavern he said: “They 
were walking with the green light. They were in the right.” 

Certain other exhibits appeared in evidence consisting 
of pictures taken at different distances from the intersec- 
tion in question, and were introduced for the purpose of 
disclosing the distance that one may see east and west on 
Dodge Street approaching Forty-ninth Street from either 
direction, and north and south approaching Forty-ninth 
and Dodge Streets from either direction. Mathematical 
estimations were given by the safety engineer as to the 
number of feet an automobile would travel at 25 miles per 
hour, coupled with the normal reactions of a driver con- 
fronting an emergency, and also at 30 miles per hour, this 
in the ratio of feet to seconds of time the automobile travels. 
We deem it unnecessary to detail this evidence. 

The foregoing constitutes the relevant and material 
facts appearing from the record. 

In furtherance of the defendant’s contention, the case 
of Cuevas v. Yellow Cab & Baggage Co., 141 Neb. 662, 4 
N. W. 2d 790, is cited as being in point and controlling in 
the instant case. “When one, being in a place of safety, 
sees or could have seen the approach of a moving vehicle 
in close proximity to him and suddenly moves from the 
place of safety into the path of such vehicle and is struck, 
his own conduct constitutes contributory negligence more 
than slight in degree, as a matter of law, and precludes re- 
covery.” 

In the case of Belville v. Bondesson, 180 Neb. 926, 266 
N. W. 901, cited in Cuevas v. Yellow Cab & Baggage Co., 
supra, in discussing the contributory negligence of a pedes- 
trian crossing the street and being struck by an automobile, 
this court said: “ * * * it is necessary for us to formulate 
some idea as to what an ordinarily cautious and prudent 
man would do under like circumstances. * * * On reaching 
the intersection, he would look both to his right and to his 
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left. Seeing that no cars were coming from the right that 
would endanger him before reaching the center of the 
street and determining that he could safely cross in front 
of cars coming from his left, he would proceed, being watch- 
ful of the cars whose traffic lanes he was crossing. Ar- 
riving in the center of the street, he would devote the 
greater part of his attention to cars coming from the south 
whose traffic lanes he would cross in reaching the other 
side of the street, being alert, however, at all times, to the 
possibility that a car might appear where normally it 
would not be expected.” 

Although in Cuevas v. Yellow Cab & Baggage Co., supra, 
traffic lights and signals were not involved, it is ordinarily 
the duty of a pedestrian to look to the right and left for 
approaching traffic after having obeyed the traffic signals 
and entered a pedestrian cross walk at a street intersection. 
See Halliday v. Raymond, ante p. 179, 22 N. W. 2d 614. 

The pedestrian in Cuevas v. Yellow Cab & Baggage Co., 
supra, as stated in the opinion, did not look to the right 
nor the left after starting across the street. He was not 
watchful of the cars whose traffic lanes he was crossing, 
nor did he, at the center of the street, devote the greater 
part of his attention to cars coming from the south. In 
short, he did not do the things an ordinarily cautious and 
prudent man would do under like circumstances. This court 
held that the pedestrian’s contributory negligence, under 
such circumstances, as a matter of law, would preclude re- 
covery in his behalf. 

The defendant argues: If the plaintiff in the instant case 
had looked to the west as she stepped off the curb on the 
north side of the street she could have seen the defendant’s 
car approaching. If she had looked as she reached the 
center of the street she could have again seen the de- 
fendant’s car, at that time only a short distance to the 
west. If she had been paying any attention whatever for 
her own safety she should have seen the reflection of the 
lights as they came over the hill, as they were plainly dis- 
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cernible to the witness Dresher. If she had taken any pre- 
caution whatever, the accident would not have occurred. 
Therefore, the case of Cuevas v. Yellow Cab & Baggage 
Co., supra, governs and is decisive of the instant case. 

Under the facts in the instant case, we are unable to 
agree with the defendant’s foregoing contention. The facts 
conclusively show negligence on the part of both the plain- 
tiff and defendant. 

The police code of the city of Omaha provides: ‘“‘No per- 
son shall drive or operate a vehicle or street car upon the 
street at a rate of speed greater than is reasonable and 
proper, having regard for the traffic and use of the road 
and the condition of the road, nor at a rate of speed such 
as to endanger life or limb or any person, nor in any case 
at a rate of speed exceeding the speed limits set forth in 
Section 42-B.” The indicated speeds as provided for in the 
code are as follows: “Fifteen miles per hour when ap- 
proaching within fifty feet and traversing an intersection 
of a highway, when the driver’s view is obstructed. A driv- 
er’s view shall be deemed to be obstructed when at any- 
time during the last fifty feet of his approach to such inter- 
section, he does not have a clear and uninterrupted view of 
such intersection and of the traffic on all highways entering 
such intersection, for a distance of two hundred feet from 
such intersection.” 

There-is conflict in the evidence as to whether the traffic 
light favored the defendant at the intersection, or the 
plaintiff. If the defendant went through the intersection 
when the traffic light was red, he was violating the law. 
If he was proceeding through the intersection at a speed 
prohibited by law, he was violating the law. There is his 
own evidence that he was proceeding through the intersec- 
tion at 25 miles per hour at a time when he was blinded by 
headlights of an on-coming car, and, by his own evidence, 
he did not see the plaintiff and Calver until his car was 
right upon them, and some evidence by him that he did not 
see them at all until after he struck them; and also the evi- 
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dence of his companion to the same effect. This develops 
also the question as to whether the defendant was keeping 
a proper lookout for other traffic that might be using the 
streets and cross walks at that time and place. 

There is a conflict in the evidence as to whether or not 
the plaintiff and her companion were on the pedestrian 
lane or the cross walk with the green light in their favor, 
or proceeding diagonally southeast, as claimed by the de- 
fendant. 

We conclude that under the facts as shown by the record 
in this case, the question of the negligence of the defend- 
ant while driving his car at the time of the accident, and 
the contributory negligence of the plaintiff, is one of fact 
to be determined by the jury, and likewise the degree or 
quality thereof. Chew v. Coffin, supra; Riekes v. Schantz, 
supra; Sindelar v. Hord Grain Co., supra. 

In this connection, the district court properly instructed 
the jury on the comparative negligence rule as stated cor- 
rectly in Wentink v. Traphagen, 138 Neb. 41, 291 N. W. 
884, quoting from Morrison v. Scotts Bluff County, 104 
Neb. 254, 177 N. W. 158, and followed in Chew v. Coffin, 
supra, as follows: “ * * * if plaintiff is guilty of negligence 
directly contributing to the injury, he cannot recover, even 
though defendant was negligent, unless the contributory 
negligence of plaintiff was slight and the negligence of de- 
fendant was gross in comparison therewith. If, in com- 
paring the negligence of the parties, the contributory negli- - 
gence of the plaintiff is found to exceed in any degree that 
which under the circumstances amounts to slight negli- 
gence, or if the negligence of defendant falls in any degree 
short of gross negligence under the circumstances, then 
the contributory negligence of plaintiff, however slight, 
will defeat a recovery.” 

The district court did not err in submitting the case to 
the jury. 

The defendant contends that the trial court erred in 
permitting the introduction in evidence of exhibit 1, the 
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sketch heretofore referred to, exhibit 5, a photograph, and 
exhibit 6, a photograph, and to the testimony of the traf- 
fic officers with reference to the measurements as appear- 
ing on exhibit 1. The measurements contained in exhibit 
1, reflect the exact distance from the intersection that the 
different objects indicated were found, and the length of 
the skid marks and the point where they started and the 
point where they ended. . Defendant’s objections to the 
skid marks is that they are not traceable to the wheels of 
the defendant’s car, as the car had been moved. The photo- 
graphs complained of by the defendant were introduced 
for the purpose of indicating the view of the intersection 
from the distances from which the pictures were taken. We 
conclude that the admission of the foregoing exhibits and 
the testimony of the traffic officers with reference to the 
measurements of the respective objects and articles is, at 
most, error without prejudice. 

The defendant contends that the verdict is excessive. The 
jury passed upon the extent of plaintiff’s injuries and the 
effect they had upon her, and we see no reason to disturb 
the jury’s verdict in this respect. 

For the reasons given in this opinion, the verdict of the 
jury and the judgment of the district court rendered 
thereon are affirmed. 

AFFIRMED. 

Wenke, J., participating on briefs. 


JOHN HALL ELLIOTT, APPELLEE, V. GOOCH FEED MILL 
COMPANY, APPELLANT. 


24 .N. W. 2d 561 
Fivep Ocrosper 11, 1946. No, 32169. 


1. Appeal and Error. Where a mandate of the Supreme Court makes 
the opinion of the court a part thereof by reference, the opinion 
should be examined in conjunction with the mandate to de- 
termine the nature and terms of the judgment to be entered or 
the action to be taken thereon. 
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2. 


. When a judgment of the district court is reversed and 
a@ cause remanded with instructions to enter judgment in accord- 
ance with the opinion, and it appears affirmatively in the record 
on an appeal from a judgment entered on the mandate that the 
defendant is entitled to certain credits which were omitted from 
such judgment, this court, in considering the appeal, will direct 
the district court to include in the judgment so entered such 
credits to conform to the record, when to do so would do duetice 
and equity between the parties. 

3. Workmen’s Compensation. The pleadings of the plaintiff in the 
compensation court and in the district court and the relief prayed 
for therein are sufficient to warrant this court, in a trial de 
novo, from the facts to determine the question whether or not the 
plaintiff was totally and permanently disabled from and after 
the date of an accident which occurred in the course of his 
employment. 


. An employer is not liable for compensation payments in 
addition to wages paid during the period of time an employee, 
who was injured in an accident in the course of his employment, 
returns to his former work and receives the same rate of pay 
for the same number of hours worked as prior to the accident. 


5. —. An employee may be totally disabled for all practical pur- 
poses and yet be able to obtain trivial occasional employment 
under rare conditions at small remuneration. The claimant’s 
status in such respect remains unaffected thereby unless‘ the 
claimant is able to get, hold, or do any substantial amount of 
remunerative work either in his previous occupation or any 
other established field of employment for which he is fitted. 

APPEAL from the district court for Lancaster County: 


JEFFERSON H. BROADY, JUDGE. Affirmed as Modified. 


Baylor, Bloss & Evnen and Davis, Stubbs & Healey, for 
appellant. 


Davis & Vogeltanz and O. B. Clark, for appellee. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


MESSMORE, J. 


This appeal involves the judgment of the district court 
entered on a mandate issued from this court in the com- 
pensation case of Elliott v. Gooch Feed Mill Co., ante p. 309, 
23 N. W. 2d 262. 
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This court tried the case on appeal de novo, and on May 
31, 1946, filed an opinion reversing the judgment of the dis- 
trict court which denied John Hall Elliott, plaintiff, an 
award of compensation and dismissed his action, and re- 
manded the case with instructions to enter judgment in 
accordance with the opinion. 

For convenience, John Hall Elliott, the appellee, will 
hereinafter be referred to as the plaintiff, and the Gooch 
Feed Mill Co., the appellant, as the defendant. 

Motion for rehearing was filed by the defendant, and 
after hearing thereon, was denied. On July 12, 1946, the 
mandate of this court was issued, reversing the judgment 
of the district court and ordering said court to enter judg- 
ment for the plaintiff in accordance with the opinion. 

The portion of the opinion with reference to the amount 
of the judgment, is as follows: ‘This court finds that the 
trial court was in error in denying plaintiff any compen- 
sation, and we find that the plaintiff is entitled to an award 
for total disability, as provided in paragraph (1) of section 
48-121, R. S. 1948, proper credit to be given for compen- 
sation payments heretofore voluntarily made.” 

On July 16, 1946, the district court entered judgment on 
the mandate in favor of plaintiff and against defendant, 
stating that plaintiff have and recover from the defend- 
ant the sum of $15 per week for 300 weeks from the 12th 
day of November 19438, and $10 per week thereafter dur- 
ing the remainder of the life of the plaintiff, less a credit 
of $244.30 heretofore voluntarily paid by the defendant to 
plaintiff for disability suffered by the plaintiff. After the 
entry of the judgment, defendant filed a motion for a new 
trial and to set aside the judgment on the mandate, which 
was overruled. 

From the overruling of the motion for new trial, the 
defendant appeals, contending the district court erred in 
entering judgment for total disability from the date of the 
accident, and further erred in entering judgment without 
giving credit for the periods during which the plaintiff 
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worked for the same employer at the same employment and 
at the same rate of pay; that the district court also erred 
in giving judgment for total disability during that period 
after the accident when the plaintiff was gainfully em- 
ployed, and that therefore the judgment is contrary to the 
law and evidence. 

Under the assignment of errors, two questions arise 
which are as follows: 

(1) Did the district court err in failing to allow credits 
in the entry of its judgment for certain periods of time 
when the plaintiff was gainfully employed at the same job 
and at the same wage, and other jobs after the date of the 
accident and before the date of the judgment? 

(2) Is the plaintiff entitled to compensation for a period 
longer than he has claimed in his original action? 

In considering the questions raised, it is first necessary 
to determine, as a matter of law, the rights of the defendant 
to appeal to this court from a judgment entered on the 
mandate in the district court. 

The opinion in the case of Elliott v. Gooch Feed Mill Co., 
supra, was made a part of the mandate issued in such case, 
by reference. In this connection, where a mandate of the 
Supreme Court makes the opinion of the court a part there- 
of by reference, the opinion should be examined in con- 
junction with the mandate to determine the nature and 
terms of the judgment to be entered or the action to be 
taken thereon. State ex rel. Johnson v. Hash, 145 Neb. 
405, 16 N. W. 2d 734. See, also, Glissmann v. Bauermeister, 
146 Neb. 197, 19 N. W. 2d 48. The general rule is as fol- 
lows: “When a judgment of the district court is reversed 
and a cause remanded with specific directions, it is the duty 
of the district court to follow the mandate.” Jobst v. Hay- 
den Bros., 88 Neb. 469, 129 N. W. 992. See, also, State v. 
Farrington, 86 Neb. 658, 126 N. W. 91. 

The defendant is not contending in this appeal that the 
original mandate was in error, but is contending that the 
district court, in entering the judgment upon that mandate, 
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did not either follow the law or the evidence in the record 
in the attempt which it made to follow out this court’s man- 
date. That is, that the district court did not enter judgment 
on the mandate in strict conformity with the opinion, and, 
under the circumstances, the appellate court has a right on 
appeal, to enforce explicitly its original mandate on appeal 
from a judgment on the mandate. 

In Regouby v. Dawson County Irrigation Co., 128 Neb. 
531, 259 N. W. 365, this court followed the general rule as 
hereinbefore set forth and also, in considering the judgment 
entered on the mandate in said case, said: “There had 
been no change in the circumstances. No new question pre- 
sented itself. No new reason appeared which would require 
a further hearing to do justice and equity between the par- 
ties. The record was complete.” Therefore, the cited case 
holds that if there was a change in the circumstances, or 
if a new question presented itself, or a new reason appeared 
which would require a further hearing to do justice and 
equity between the parties, then this court, on appeal from 
a judgment on a mandate, will determine such matter and 
enter an order accordingly. 

It appears affirmatively from the record in this appeal 
that the defendant is entitled to certain credits which the 
trial court omitted in rendering judgment on the mandate 
and which should be included in the judgment to do jus- 
tice and equity between the parties. 

In considering the opinion in the former case, it sets out 
the material and relevant facts comprehensively as re- 
flected by the record. We here set forth some of the facts 
as shown by our former opinion and the record, and our 
deductions and conclusions therefrom, which are pertinent 
to a decision in this appeal: 

The plaintiff was paid compensation for total disability 
from and after November 12, 1948, voluntarily, for 16 
weeks and two days. Thereafter, on March 6, 1944, the 
plaintiff was told by his attending doctor that he could re- 
turn to his usual employment with the defendant, which he 
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did. However, it is clear that due to the pain and weakness 
in his legs, shoulders, and back, as a result of his injuries, 
he was not able to perform his usual and customary duties 
in this employment as he did previous to the injuries re- 
ceived and, as a consequence, was forced to quit his employ- 
ment with the defendant on May 1, 1944. From and after 
May 1, 1944, due to his injuries, he was unable to perform 
any kind of common labor. From October 9, 1944, to March 
27, 1945, he was employed by Gold and Company in cutting 
and trimming meat for hamburger and sausage, and when 
not so engaged, in sorting eggs. On this job he was per- 
mitted to rest. He worked four or five hours a day, and his 
wages did approximate about half of that which he for- 
merly received in his usual employment with the defend- 
ant. This work required no strength, lifting, or agility. The 
job was the result of the war emergency and faded out with 
the passing of the emergency. Subsequently, he was em- 
ployed with the Patriot Body Company, at 70 cents per 
hour, for a period of not to exceed 13 days, and earned ap- 
proximately $65. He was forced to quit this employment 
due to his injuries. 

It is true that when he returned to the employment of the 
defendant, from March 6, 1944, to May 1, 1944, he was paid 
the usual wage that he previously received for the same 
number of hours. This presented a new question and a new 
reason as to why this court should take cognizance of this 
appeal to do justice and equity between the parties. See 
Regouby v. Dawson County Irrigation Co., supra.: 

In this connection it might be stated, “For workmen’s 
compensation purposes, ‘total disability’ does not mean a 
state of absolute helplessness, but means disablement of an 
employee to earn wages in the same kind of work, or a work 
. of a similar nature, that he was trained for, or accustomed 
to perform, or any other kind of work which a person of his 
mentality and attainments could do.” Elliott v. Gooch 
Feed Mill Co., supra. 
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We conclude, where the record discloses that the plaintiff 
returned to his employment and received the same rate of 
pay for the same number of hours worked as he received 
prior to the time of the accident, that, under the circum- 
stances, the defendant is entitled to receive credit in the 
amount of $15 per week during such period of time which 
it would have been obligated to pay had the plaintiff not 
returned to his employment. These dates specifically are 
from March 6, 1944, to May 1, 1944. 

With reference to the employment with Gold and Com- 
pany, the work performed by the plaintiff was of a trivial 
nature and might be termed “nondescript” or “odd-job” 
labor. The opinion in the former case fully explains this 
employment of the plaintiff. 

The employment with the Patriot Body Company for a 
very short period of time and as explained in the opinion 
in the former case, was of such nature that the total perma- 
nent disability of the plaintiff required him to sever his 
connection with such company. 

It is not the purpose of the Workmen’s Compensation 
Act to penalize a workman who endeavors to rehabilitate 
himself and do some light kind of work to aid in his support 
and maintenance, especially where it appears that the light 
and trivial work performed by the workman is negligible 
compared to the hours and wages he received prior to the 
time of the accident and injuries received therefrom. At 
the time the plaintiff was employed by both Gold and Com- 
pany and the Patriot Body Company, industry was in dire 
need of labor due to the war emergency, and labor, at that 
time, was exceedingly difficult to obtain. This plaintiff 
made an honest endeavor to work, both for the benefit of in- 
dustry, if possible, and for himself. 

Under the circumstances, and under the facts as dis- 
closed by the record and related in the opinion in the former 
case, we can see no reason to penalize this workman. In 
this connection, the following authorities are appropriate: 
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Big Horn County v. Iles, 56 Wyo. 448, 110 P. 2d 826. “ ‘If 
one be totally and permanently disabled, he ought not to be 
penalized for obtaining some trivia] and unusual employ- 
ment, or have the door of hope and ambition slammed in his 
face by being forbidden, on pain of having a portion of his 
meager sustenance withheld, to make an effort to add there- 
to. One may be totally disabled for all practical purposes 
of competing for remunerative employment in any general 
field of human endeavor and yet be able to obtain occasional 
employment under rare conditions, and at small remunera- 
tion.’ ’”? See New York Indemnity Co. v. Industrial Com- 
mission, 86 Colo. 364, 281 P. 740. 

And, as stated in Kuhnle v. Dept. of Labor & Industries, 
12 Wash. 2d 191, 120 P. 2d 1008, quoting from Cardiff 
Corp. v. Hall (1911), 1 K. B. 1009: “If the accident has 
left the workman so injured that he is incapable of be- 
coming an ordinary workman of average capacity in any 
well-known branch of the labor market,—if, in other words, 
the capacities for work left to him fit him only for special 
uses, and do not, so to speak, make his powers of labor a 
merchantable article in some of the well-known lines of the 
labor market,— * * * I should say that if the accident 
leaves the workman’s labor in the position of an ‘odd lot’ 
in the labor market,’’ then he should not be penalized for 
obtaining work of a character which is intermittent and 
which he might be able to perform in some degree. 

An employee may be totally disabled for all practical 
purposes and yet be able to obtain trivial occasional employ- 
ment under rare conditions at small remuneration. The 
claimant’s status in such respect remains unaffected there- 
by, unless the claimant is able to get, hold, or do any sub- 
stantial amount of remunerative work either in his pre- 
vious occupation or in any other established field of em- 
ployment for which he is fitted. See section 48-121, R. S. 
1943. 

Total disability, under subdivision 1 of section 48-121, 
R. 8. 1943, of the Workmen’s Compensation Act, can only 
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be held to exist where a workman is unable to get, hold, or 
do any substantial amount of remunerative work, either 
in his previous occupation or in any other established field 
of employment for which he is fitted. Micek v. Omaha Steel 
Works, 1386 Neb. 843, 287 N. W. 645. See, also, Wingate v. 
Evans Model Laundry, 123 Neb. 844, 244 N. W. 635. 

In considering the defendant’s contention that the plain- 
tiff’s pleadings in the former case requested compensation 
only from and after April 11, 1945, and that the facts 
clearly so indicate, without detailing the plaintiff’s plead- 
ings, we have made a thorough examination thereof and the 
relief prayed for therein in the compensation court and in 
the district court, and find them to be sufficient to warrant 
this court, on a trial de novo, if the facts so show, to de- 
termine that the plaintiff suffered total and permanent 
disability from and after the date of the accident received 
- in the course of his employment. The pleadings are more 
specifically considered in our former opinion. 

For the reasons given in this opinion, the district court 
is directed to credit the defendant the amount of $15 per 
week from March 6, 1944, to May 1, 1944, and in all other 
respects the judgment entered on the mandate in the former 
case, by the district court, is affirmed. 

AFFIRMED AS MODIFIED. 


ALEX SCHWABAUER, APPELLEE, V. STATE OF NEBRASKA, DE- 
PARTMENT OF CUSTODIAN, APPELLANT. 
24 N.W. 2d 431 


FILED OcTOBER 11, 1946. No. 32124, 


1. Workmen’s Compensation. In an action under the Workmen’s 
Compensation Act the burden is on the plaintiff to establish by 
a preponderance of the evidence that he sustained a personal 
injury by an accident arising out of and in the course of his 
employment. 

2. . An accident within the meaning of the Workmen’s Com- 
pensation Act is an unexpected or unforeseen event happening 
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suddenly and violently, with or without human fault, and produc-. 
ing at the time objective symptoms of any injury. 


3. . Workmen’s compensation cannot be based on possibilities 
or probabilities, but must be based on sufficient evidence that 
the claimant incurred a disability arising out of and in the 
course of his employment. 

4. . The rule that workmen’s compensation cannot be based 


on possibilities or probabilities is applicable when the claimant’s 
entire evidence supports only a possibility or probability. 


APPEAL from the district court for Lancaster County: 
RALPH P. WILSON, JUDGE. Affirmed; appellee allowed $150 
attorney fee for services in this court. 


Walter R. Johnson, Attorney General, Carl H. Peterson, 
and H. Emerson Kokjer, for appellant. 


Max Anderson, for appellee. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

YEAGER, J. 

This is an action wherein the plaintiff and appellee seeks 
to recover benefits from the defendant and appellant under 
the Workmen’s Compensation Act on account of accidental 
injuries claimed to have been sustained while plaintiff 
was in the employ of the defendant. 

An award was made in favor of plaintiff in the work- 
men’s compensation court. From the award the defendant 
appealed to the district court. A trial was had in the dis- 
trict court and the action of the compensation court was 
affirmed. 

From the judgment of the district court the defendant 
has appealed to this court. The substantial grounds on 
which defendant seeks a reversal are that the findings of 
fact do not support the award. 

The plaintiff contends as ground for recovery that on 
November 20, 1944, while in the employ of defendant he 
was engaged in cleaning windows in that portion of the 
State Capitol Building assigned to the Department of Ag- 
riculture and after he had finished cleaning a window he. 
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stepped backward and fell to the floor. As a consequence 
of the fall he says that his head struck the floor and that 
on his head a large lump arose. After a short period of 
observation in a hospital for a condition probably grow- 
ing out of the accident in question but having no connection 
with the disability involved in this action plaintiff returned 
to his work. He continued in the performance of his duties 
until December 17, 1944, when he became totally disabled. 
His disability was a pronounced difficulty of speech, a very 
marked weakness amounting to almost complete paralysis 
of the right arm and right leg without unconsciousness. The 
immediate cause was cerebral hemorrhage claimed to have 
come about in consequence of the accident. 

In an action for recovery under the Workmen’s Com- 
pensation Act the burden is on the plaintiff to establish by 
a preponderance of the evidence that he sustained a per- 
sonal injury by an accident arising out of and in the course 
of his employment. Hassmann v. City of- Bloomfield, 146 
Neb. 608, 20 N. W. 2d 592. 

An accident within the meaning of the Workmen’s Com- 
pensation Act is an unexpected or unforeseen event happen- 
ing suddenly and violently, with or without human fault, 
and producing at the time objective symptoms of an injury. 
Section 48-151, R. S. 1948; Mook v. City of Lincoln, 143 
Neb. 254, 9 N. W. 2d 184. 

The record amply and adequately and in fact without 
evidentiary contradiction supports the contention of plain- 
tiff that he was involved in an accident on the 20th day of 
November 1944. That he had a fall there can be no doubt. 
Plaintiff testified to the fact that he had a lump on his head 
in consequence of the fall. It is true that no one else ap- 
pears to have noticed it but the evidence describing the 
surroundings and his position immediately after he fell 
strongly corroborate his statement. We do not mean to 
infer by this that plaintiff’s statement in this regard would 
be unacceptable without corroboration. 
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The remaining question for determination here is that 
of whether or not the cerebral hemorrhage which was the 
immediate cause of the disability was caused and precipi- . 
tated by the accident. On this question the opinions of three 
doctors have been submitted for consideration. The opin- 
ions of two support the contention of plaintiff and that of 
one is to the contrary. 

The evidence of plaintiff which furnished a part of the 
foundation for the opinion of the doctors was that before 
the accident he was in good health except for a case of 
“flu” from which he had recovered; that at the time of the 
accident he was about 68 years of age; that after he left 
the hospital and returned to work, first his right arm got 
jame and the next day his right leg got lame and then from 
day to day they got worse. There was no pain. Then he 
lost his voice. He finally had to discontinue working en- 
tirely. He has been totally disabled for the performance 
of work ever since although there has been a marked im- 
provement in his condition. 

Other evidence on which the opinions of the doctors 
was based was examination, observation, and treatment 
by Dr. Clarence Emerson, who was the attending physician, 
and history given by plaintiff; examination by Dr. Earl V. 
Wiedman, a witness for plaintiff; and examination by Dr. 
J. S. Welch, a witness for defendant, and history given to 
him by plaintiff. 

The record does not disclose the full history given to Dr. 
Emerson. It does disclose that on the day of the accident 
plaintiff related that he had the fall. He did not tell about 
the head injury until after he was compelled to quit work 
in consequence of what all doctors agree was a cerebral 
hemorrhage. Before he received the history of the head 
injury Dr. Emerson was of the opinion that the plaintiff had 
suffered a stroke of spontaneous apoplexy. After receiving 
this history he became convinced and gave it as his opinion 
that he had suffered a stroke of delayed traumatic apoplexy: 
induced by the accident. He described it as a hemorrhage: 
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following a head injury either minimal at first with in- 
crease over a period of days or a hemorrhage secondary to 
softening of the brain which takes place at the site of an 
injury to the cortex of the brain. He stated that such con- 
ditions arise in patients who have had previous vascular 
disease such as arteriosclerosis. He said that the onset in 
such cases may be gradual and may be apparent in days 
and again as far away as four weeks following the injury. 
He said plaintiff had arteriosclerosis. 

Dr. Wiedman had the complete history of the case and 
of the accident. His examination disclosed a blood pressure 
of 184/90. He gave it as his opinion that plaintiff's condi- 
tion resulted from cerebral hemorrhage. He gave it as his 
further opinion that the fall could have been and was a 
factor in producing the hemorrhage. 

Dr. Welch had the same history as did Dr. Wiedman. 
His examination disclosed, among other things, arterio- 
sclerosis in a fairly high degree, an undoubted insult or 
damage to the left cerebrum dating back to late November 
1944 and a systolic pressure of 180 degrees. On this history 
and examination he concluded that plaintiff’s cerebral hem- 
orrhage was too far removed from the fall to have had any 
relation with it. 

The defendant contends that on the proof the plaintiff 
has failed to sustain the burden of proving injury growing 
out of accident. It contends substantially that the evidence 
goes only to the extent of showing that there was a possi- 
bility or probability that the injury grew out of the acci- 
dent. It contends that the proof offends against the well- 
recognized rule that workmen’s compensation cannot be 
based on possibilities or probabilities, but must be based on 
sufficient evidence that the claimant incurred a disability 
arising out of and in the course of his employment. Kaffen- 
berger v. Iverson, 142 Neb. 257, 5 N. W. 2d 687. 

The rule is undoubtedly a salutary and sound one but a 
proper application of it will not defeat a recovery in this 
case. The rule means only that if full proof sustains only 
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a possibility or probability an award of compensation may 
not be based thereon. , 

If a claimant has adduced competent evidence having 
probative value which preponderantly convinces the trier 
or triers of the fact that claimant had an accident and in- 
curred a disability arising out of and in the course of his 
employment, notwithstanding the trier or triers of the fact 
may recognize a possibility or even a probability that this 
was not true, an award of compensation thereon is proper 
and on appeal therefrom must be sustained. 

In this case the evidence of Dr. Emerson and of Dr. 
Wiedman on this question was not speculative or con- 
jectural. It was competent. It had probative value. The 
contrary evidence of Dr. Welch did not have the effect of 
rendering the evidence of Drs. Emerson and Wiedman 
speculative or conjectural, although conceivably the triers 
of the fact may have recognized a possibility or probability 
that a finding in favor of plaintiff would be wrong. If not- 
withstanding this possibility or probability they found that 
the evidence preponderated in favor of plaintiff their duty 
was to so find. 

The workmen’s compensation court did so find and on 
the record it is clear that the finding was made on and sup- 
ported by competent evidence having probative value. An 
award was made thereon. The district court correctly 
sustained the finding and award. 

The judgment of the district court is affirmed. Plaintiff 
is allowed $150 as an attorney’s fee for service in present- 
ing the appeal in this court. 

AFFIRMED. 
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LEONARD B. NELMS, APPELLANT, V. J. PHILLIP MAHONEY, 
DOING BUSINESS AS VICTORY CLEANERS, APPELLEE. 


24 N .W. 2d 558 
FILED OcToser 11, 1946, No. 32132. 


1. Workmen’s Compensation. Accidental injuries to be compensable 
under the Workmen’s Compensation Act must arise out of and 
in the course of employment. 


. By legislative dec!aration in the Workmen’s Compensation 
Act personal injuries arising out of and in the course of employ- 
ment include only such injuries as are sustained while the work- 
man is engaged in, on, or about the premises where duties are 
being performed or where service requires his presence at the 
time of the injury, and during the hours of service of such 
workman. 


. Injuries sustained while in the performance of duties inci- 
dental to the duties contemplated by the contract of employment 
come within the purview of the Workmen’s Compensation Act 
if they arise out of and in the course of employment within the 
meaning of the Act. 


APPEAL from the district court for Lancaster County: 
JEFFERSON H. BROADY, JUDGE. Affirmed. 


Lester L. Dunn and John V. Head, for appellant. 
Davis, Stubbs & Healey, for appellee. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


YEAGER, J. 


This is an action by Leonard B. Nelms, plaintiff and ap- 
pellant, against J. Phillip Mahoney, doing business as Vic- 
tory Cleaners, defendant and appellee. The action is for 
recovery of benefits on account of injuries sustained by 
plaintiff growing out of an accident which plaintiff contends 
occurred at a time and under such circumstances as to re- 
the cause of action dismissed. From the disposition of the 
Workmen’s Compensation Act. 

A hearing was had before a single judge of the work- 
men’s compensation court with a resultant award in favor 
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of the plaintiff. A rehearing was had before the full court 
and likewise following this hearing an award was there 
made in favor of plaintiff. From the award of the work- 
men’s compensation court an appeal was taken to the dis- 
trict court where after trial the award was reversed and 
the cause of action dismissed. From the disposition of the 
case made by the district court plaintiff has appealed to this 
court. : 

As grounds for reversal plaintiff has set out in his brief 
six separate assignments of error. The substance of them 
taken together amount to an assertion or contention that 
the award of the workmen’s compensation court was sus- 
tained by sufficient evidence and that the district court 
erred on that account in reversing the award and dismissing 
the action. 

That there was an accident, that at the time of the acci- 
dent plaintiff was riding in a vehicle owned by defendant 
which was at the time being operated by an employee of the 
defendant, and that in consequence plaintiff was seriously 
injured, there is no question or dispute. There are only 
two questions for determination here. They are: Was the 
plaintiff at the time in the employ of the defendant within 
the meaning of the Compensation Act? If so, then was 
there sufficient proof of the character, quality, and extent . 
of his injuries to sustain the award of the workmen’s com- 
pensation court? 

The substantial facts are that the defendant was en- 
gaged in the cleaning business with his place of business 
in the city of Lincoln, Nebraska. The plaintiff was a ser- 
geant in the military service of the United States Govern- 
ment and was assigned to and stationed at the Military 
Air Base which was located a few miles northwest of the 
city of Lincoln. 

On or about January 2, 1945, with the consent of his 
commanding officer, plaintiff was engaged to work for de- 
fendant at defendant’s cleaning establishment at times 
when he was not engaged in the performance of military 
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duties. He had no regular hours of duty at the cleaning 
establishment and was paid at the rate of seventy-five cents 
per hour for the service actually performed. At times he 
worked for defendant in the morning then went to the Air 
Base for his tour of duty and then returned for further 
work for defendant. During the period involved defendant 
had a contract for a part of the cleaning originating at the 
Air Base. For the purpose of taking care of the business 
coming from the Air Base defendant sent a truck out there 
regularly. The customary time for the return of the truck 
was 5:30 p.m. 

At the time plaintiff was employed by defendant it was 
explained that plaintiff had an automobile of his own but 
that he was short of gas-rationing coupons and on that ac- 
count he would not always be able to drive back and forth. 
It was also explained that regular transportation facilities 
between the Base and the city were congested and if plain- 
tiff relied on these much delay would be entailed in arriving 
for work. In the light of this it was agreed that when plain- 
tiff desired he could ride to and from the Base in defend- 
ant’s pick-up truck. 

On January 13, 1945, which was the date of the accident, 
plaintiff availed himself of the opportunity to ride in on the 
truck. Plaintiff boarded the truck at about 5:45 p.m. and 
the driver, an employee of defendant, started to drive out. 
At a street intersection within the Air Base the truck was 
driven into the side of a bus. In consequence of this 
plaintiff was injured. The injuries sustained consisted of 
lacerations cn the neck, the eyebrow area, and scalp; con- 
tusions and abrasions of the face, neck, right forearm, left 
hand, right buttocks, and right foot; fractures of the left 
clavicle and right innominate bone; a separation of the in- 
nominate bone from the symphysis pubis; and an injury to 
the right sacroiliac joint. 

The district court reversed the decision of the workmen’s 
compensation court and dismissed the action on the ground 
that within the meaning of the Workmen’s Compensation 
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Act plaintiff was not engaged in any service for the de- 
fendant. 

Whether or not this decision was correct depends upon 
an interpretation and application of certain provisions 
of the Workmen’s Compensation Act. 

Section 48-101, R. S. 1948, provides: “When personal 
injury is caused to an employee by accident or occupational 
disease, arising out of and in the course of his or her’ em- 
ployment, of which the actual or lawful imputed negligence 
of the employer is the natural and proximate cause, such 
employee shall receive compensation therefor from his or 
her employer * * * .” 

This provision declares that accidental injuries in order 
to be compensable must arise out of and in the course of 
employment. 

In the interpretation of this provision we are not per- 
mitted to resort to our own devices or to the interpreta- 
tions placed on a like term by the courts of other juris- 
dictions. The Legislature, as a part of the Workmen’s 
Compensation Act, has, within certain limits, declared its 
meaning and given it an interpretation. In section 48-151, 
R. S. 1948, referring specifically to the provision it said: 
“Without otherwise affecting either the meaning or the in- 
terpretation of the abridged clause, ‘Personal injuries 
arising out of and in the course of employment,’ it is here- 
by declared: Not to cover workmen except while engaged 
in, on or about the premises where their duties are being 
performed, or where their service requires their presence 
as a part of such service at the time of the injury, and dur- 
ing the hours of service as such workmen, * * *.” 

This court has held that in duties being performed under 
the contract of employment within the meaning of the 
Workmen’s Compensation Act are included duties inci- 
dental thereto. Tragas v. Cudahy Packing Co., 110 Neb. 
329, 193 N. W. 742; Speas v. Boone County, 119 Neb. 58, 
227 N. W. 87; Struve v. City of Fremont, 125 Neb. 463, 


630 NEBRASKA REPORTS [VOL. 147 


Nelms v. Mahoney 


250 N. W. 663; Kirkpatrick v. Chocolate Sales Corporation, 
127 Neb. 604, 256 N. W. 89. 

The legislative interpretation placed upon this provision 
has been accepted by this court. Lincoln Traction Co. v. 
Reason, 148 Neb. 512, 10 N. W. 2d 344. 

This being true, on this point, the district court was, 
and this court is, required to answer the questions: Was 
plaintiff at the time of the accident in, on, or about the 
premises where duties were being performed? Was he 
where service for defendant required him to be at the time 
he was injured? Did the accident occur during the hours of 
service of plaintiff or some service incidental thereto? 

It appears to us that a negative answer to each and all of 
these questions was and is inevitable. The undisputed evi- 
dence is that at the time of the accident plaintiff was several 
miles from the place of his employment. It was not con- 
templated that plaintiff should be employed at any place 
except that distant point. It is true that the truck was the 
property of the defendant and that it was at the time being 
operated by an employee of defendant, but the fact is that 
plaintiff was riding therein for his own convenience. It was 
but a means of conveyance to a place of employment or to 
the place where he expected to engage in employment after 
arriving in Lincoln. The fact, and it was a fact, that de- 
fendant desired his service at the earliest possible moment 
and that this mode of transportation was the most efficient 
means of accomplishing this purpose did not and could not 
permit it to be said either that plaintiff was in, on, or about 
premises where duties were being performed by him, or 
where service for the defendant was required of him. 

Likewise it is clear from the record that the accident did 
not occur during any hours of service of plaintiff contem- 
plated by the contract of hiring or any service incidental 
thereto. Under the contract of hiring plaintiff’s hours of 
service were the hours which he found it convenient or pos- 
sible to work when he was away from his duties at the Air 
Base. They were the hours he actually worked at the es- 
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tablishment of the defendant and did not include any time 
consumed in going to or away from the establishment. 

We must therefore conclude, ag did the district court, 
that the accident in which plaintiff was involved and which 
is the subject of this action did not arise out of and in the 
course of employment of the plaintiff by the defendant 
within the meaning of the Workmen’s Compensation Act, 
and hence that the determination and decision of the dis- 
trict court was correct. 

This conclusion renders unnecessary a consideration of 
the remaining questions discussed in the briefs. 

The judgment of the district court is affirmed. 

AFFIRMED. 


GEORGE FAULHABER, APPELLEE, V. ROBERTS DAIRY 
COMPANY, APPELLANT. 
24 .N. W. 2d 571 


FILED OCTOBER 11, 1946. No. 32157. 


1. Workmen’s Compensation. Where reasonable controversy exists 
between an employer and an employee as to the former’s liability 
under the Workmen’s Compensation Act, the employer is not 
liable for the penalty for waiting time during the time the cause 
is pending in the courts for final determination. 

2. Attorney and Client: WoRKMEN’S COMPENSATION. The right to 
tax attorney’s fees in compensation cases is purely statutory. 

. By virtue of section 48-125, R. S. 1943, if an em- 
ployer appeals to the Supreme Court from an award against him 
in the district court and fails to obtain any reduction in the 
amount of such award, then the Supreme Court shall allow the 
employee a reasonable attorney’s fee for the proceedings in that 
court, 

4. Workmen’s Compensation: TRIAL. Upon rehearing de novo, it is 
within the power and discretion of the compensation court to 
permit an employee to file an amended petition if the employer 
is not misled to his prejudice thereby in making his defense upon 
the merits. 

5. Witnesses. A party’s evidence should be discredited as a matter 
of law and disregarded only where, without reasonable explana- 
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tion, he testifies to facts materially different concerning a vital 
issue than had been previously testified to by him under oath in 
another action, and the change was clearly made to meet the 
exigencies of the pending action. 


. While the opinion of an expert witness is dependent on and 
is no stronger than the facts on which it is predicated, it has 
probative force if the premises upon which it is based are shown 
by a preponderance of the evidence to be true. 


?, Workmen’s Compensation. To sustain an award in a compensation 
case, it is sufficient to show, by a preponderance of the evidence, 
that injury resulting from accident arising out of and in the 
course of the employment and preexisting disease combined to 
produce disability. 


APPEAL from the district court for Lancaster County: 
RALPH P. WILSON, JUDGE. Affirmed; appellee allowed $200 
attorney fee for services in this court. 


Lester L. Dunn, for appellant. 
Albert S. Johnston, for appellee. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, and CHAPPELL, JJ. 


CHAPPELL, J. 

This is a workmen’s compensation case. Upon a hearing 
before one judge of the compensation court, wherein plain- 
tiff was without counsel, his application was dismissed for 
insufficiency of the evidence. Plaintiff then employed coun- 
sel who timely took the required statutory steps to obtain 
a rehearing de novo before the three judges. Upon rehear- 
ing, plaintiff was granted an award of temporary total dis- 
ability from September 18, 1945, to February 1, 1946, in- 
clusive, at eighteen dollars per week, and thereafter for one 
hundred and seventy-five weeks at the same rate, together 
with doctor and hospital bills, for amputation of his left 
hand. 

Defendant appealed to the district court, where a judg- 
ment was entered affirming the award and allowing plain- 
tiff one hundred fifty dollars attorney’s fees for services 
rendered in that court. Defendant then perfected an appeal 
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to this court, assigning as error substantially: (1) That the 
court acted without or in excess of its powers; (2) that the 
award and judgment was obtained by evidence contrary to 
that given by plaintiff at the initial hearing, therefore is 
discredited as a matter of law and should be disregarded; 
and, (3) that the award and judgment is not sustained by 
the evidence, but is based upon conjecture, speculation, and 
guess. We find that defendant’s assignments cannot be sus- 
tained. 

Plaintiff cross-appealed, contending substantially: (1) 
That defendant is liable for waiting time; (2) that at- 
torney’s fees, upon affirmance, should be allowed plaintiff 
for services rendered in this court; and, (3) that the dis- 
trict court should have allowed plaintiff attorney’s fees for 
services rendered in the compensation court, where no al- 
lowance was made. With regard to the latter contention, 
the record does not disclose that plaintiff made objection 
in the compensation court for its failure to make such an 
allowance, and thereafter cross-appealed to the district 
court from a ruling thereon. We find that plaintiff's first 
contention is without merit; that the second should be sus- 
tained ; and that the third, as the record comes to this court, 
is not presented for decision and requires no further dis- 
cussion. 

Before disposing of defendant’s assignments, we will 
first discuss plaintiff’s first and second contentions on the 
cross-appeal. It is well established in this jurisdiction 
that: “Where reasonable controversy exists between an 
employer and an employee as to the former’s liability under 
the workmen’s compensation act, the employer is not liable 
for the penalty for waiting time during the time the cause 
is pending in the courts for final determination.” Redfern 
v. Safeway Stores, 145 Neb. 288, 16 N. W. 2d 196. We con- 
clude that the circumstances in the case at bar bring it 
within that rule, and waiting time cannot be allowed. 

In Rexroat v. State, 143 Neb. 338, 9 N. W. 2d 305, this 
court reaffirmed the rule that “The right to tax attorney’s 
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fees in compensation cases is purely statutory.” In that 
case we construed section 48-125, R. S. 1948, relating to 
attorney’s fees. In the opinion it was said: “The power of 
this court to grant attorney’s fees in compensation cases 
for services rendered here is contained in the words ‘and, 
the supreme court shall in like manner allow the employee 
a reasonable sum as attorney’s fees for the proceedings in 
that court.’ 

“We are of the opinion that the words ‘in like manner’ 
limit the power granted and refer to the provision in the 
same sentence with reference to the granting of fees in the 
district court; and that this court shall allow fees in like 
manner as shall the district court, that is to say, in the 
event the employer appeals to this court from an award 
against him in the district court and fails to ‘obtain any 
reduction in the amount of such award’ in this court, then 
a reasonable attorney’s fee shall be allowed here.” Since the 
case at bar comes within that rule, plaintiff is entitled to 
an allowance of attorney’s fees for services rendered in this 
court. 

Defendant’s first assignment of error relates primarily 
to a question of procedure in the compensation court. The 
query is whether that court “acted without or in excess of 
its powers” in permitting plaintiff to file an amended peti- 
tion after hearing before and dismissal by one judge and 
after the necessary steps had been appropriately taken to 
obtain a rehearing de novo before three judges. In that 
connection, a clerk in the compensation court, on a form 
provided by it, prepared plaintiff’s original petition upon 
information furnished by plaintiff’s wife, who was sent 
there by defendant. Plaintiff himself was then in the hos- 
pital, and neither he nor his wife had theretofore obtained 
legal or medical counsel or advice. 

The original petition alleged substantially that in October 
1944, plaintiff “Hit thumb with a hammer. No disability 
resulted immediately, but the injury became disabling about 
August, 1945, and has grown progressively worse until it 
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has become necessary to amputate the entire hand, which 
amputation has been done as of December 8, 1945.” 

After dismissal by one judge, plaintiff advised with and 
employed counsel for the first time, who prepared and filed 
the amended petition. It alleged substantially that on or 
about August 20, 1945, ‘Some molten solder got caught in 
a bandage on the end of plaintiff’s left thumb, burning 
somewhat deeply the thumb which had not fully recovered 
from a previous injury. The thumb became very painful and 
in about a week was sent by employer to company physician. 
About three weeks later gangrene set in requiring ampu- 
tation first of thumb and later of left hand.” Defendant 
filed answer thereto, alleging among other things that plain- 
tiff’s amended petition “claims an entirely new and different 
cause of the nature and extent of his injury.” 

Section 48-168, R. S. 1948, provides: “The Nebraska 
Workmen’s Compensation Court shall not be bound by the 
usual common law or statutory rules of evidence or by any 
technical or formal] rules of procedure, other than as herein 
provided, but may make the investigation in such manner 
as in its judgment is best calculated to ascertain the sub- 
stantial rights of the parties and to carry out justly the 
spirit of sections 48-101 to 48-190.” 

We conclude that in view of the beneficient character of 
the Workmen’s Compensation Act and for the reasons here- 
inafter stated, permission to file the amended petition be- 
fore the trial de novo was clearly within the power and dis- 
cretion of the compensation court. 71 C. J., Workmen’s 
Compensation Acts, § 831, p. 1051. Without doubt, evi- 
dence of the burn would have been admissible as an incident 
in the development of plaintiff's injury and disability, even 
under the origina] petition. After such evidence had been 
adduced and its importance shown by medical evidence, the 
amendment would have been proper, even under section 
144 of the civil code, appearing as section 25-852, R. S. 1943. 
Perkins v. Young, 133 Neb. 234, 274 N. W. 596. 
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Further, section 25-846, R. S. 1943, specifically provides: 
“No variance between the allegation in a pleading and the 
proof is to be deemed material unless it have actually misled 
the adverse party to his prejudice, in maintaining his ac- 
tion or defense upon the merits, Whenever it is alleged that 
a party has been so misled, that fact must be proved to the 
satisfaction of the court, and it must also be shown in 
what respect he has been misled; and thereupon the court 
may order the pleading to be amended upon such terms as 
may be just.’’ Section 25-847, R. 8. 1943, also provides: 
“Whenever the variance-is not material, as provided in 
section 25-846, the court may direct the fact to be found 
according to the evidence, and may order an immediate 
amendment without costs.” 

In this case, the filing of the amended petition gave de- 
fendant notice in advance, with ample opportunity in which 
to prepare a defense and secure al] the evidence at hand 
to contradict plaintiff’s claim. Under the circumstances, 
we find no material variance which could have actually mis- 
led defendant to its prejudice. 

With relation to the statute of limitations, we find that 
under the circumstances it could not vary the conclusion. As 
late as Lind v. Nebraska National Guard, 144 Neb. 122, 12 
N. W. 2d 652, this court held that: “Failure to make claim 
upon an employer for compensation within six months is 
not a defense if the accidental injury is latent and progres- 
sive and cannot with reasonable certainty be recognized at 
first as compensable. In such case, however, claim must 
be made within six months from the time the employee ac- 
quires knowledge of a compensable disability as a result of 
the accident.” 

It is undisputed that the hammer blow occurred in Octo- 
ber 1944. It is undisputed that plaintiff suffered no com- 
pensable disability until September 18, 1945, and it could 
not be recognized with reasonable certainty that there 
would ever have been any compensable disability there- 
from until in August 1945, after plaintiff suffered a burn 
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upon his thumb and defendant sent him to its physician. 
Plaintiff thereafter made claim by filing his original peti- 
tion on December 15, 1945, well within the statutory period. 

The next question is whether plaintiff’s evidence should 
be discredited as a matter of law and disregarded. We are 
without benefit of a transcript of the evidence, adduced by 
plaintiff at the initial hearing. In the rehearing de novo, he 
was asked by defendant’s counsel: “Q. You said nothing 
about any solder getting under the bandage on your thumb, 
did you, at that time? A. I wasn’t asked whether there 
was any other accident. * * * Q. Is there anything else you 
haven’t told this Court which you think the Court should 
know? A. Well, if somebody had asked that question if I 
had hurt it any other way, I would have thought about it.” 

Defendant relies upon Gohlinghorst v. Ruess, 146 Neb. 
470, 20 N. W. 2d 381, but we conclude that it has no ap- 
plication. As the record comes to this court, there is no 
conflict shown to exist between the testimony of plaintiff 
given at the first hearing and that given at the second. So 
far as this record shows, plaintiff’s testimony as to the in- 
jury by a hammer blow is the same as previously given, 
but at the rehearing de novo he testified to further facts of 
which no inquiry was made at the first, in order to remove 
conjecture, speculation, or guess if any existed as to the 
cause of his disability. 

In conclusion, we come to a discussion of the case on its 
merits. There is no controversy with reference to the 
amount of the award. The sole question is whether the 
award and judgment is sustained by the evidence. In that - 
regard, there is no dispute in the evidence except upon the 
question of whether plaintiff informed defendant of the 
hammer blow and burn. Plaintiff testified in substance that 
he told the defendant’s superintendent about the hammer 
blow right after it happened, and that a couple of days after 
the burn, he explained to the superintendent that he burned 
his thumb, but didn’t think it amounted to anything. The su- 
perintendent, who served as such during plaintiff’s employ- 
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ment, testified in substance that to the best of his memory, 
plaintiff did not teil him about the hammer blow or report 
it as an accident, although that was not ordinarily done 
unless medical attention was required. Neither did he re- 
call that plaintiff said anything to him about the burn before 
or at the time he required that plaintiff see the company 
physician. A superintendent, who succeeded the former 
on October 1, 1945, also testified that he first saw plaintiff 
at home in December 1945, or January 1946, at which time 
plaintiff told him about the hammer blow, but he “heard 
no words said about the burn.” 

Otherwise the evidence is undisputed. It discloses that 
plaintiff was employed by defendant as engineer and boiler 
‘man in its cheese plant from June 10, 1943, until September 
18, 1945. In October 1944, while plaintiff was bending a 
heavy iron pipe hanger it slipped in a vise, causing him to 
hit his thumb with a hammer. There were no objective 
symptoms of injury except that from that time until August 
1945, the thumb was tender and a callous formed on the 
end over which part of the time plaintiff wore a Band-aid 
to facilitate his work, which was done efficiently and without 
any apparent disability until on or about August 20, 1945. 
At or about that time, while soldering a wire under pres- 
sure upon a curd cutter, a little ball of molten solder rolled 
off the hot iron into the Band-aid and upon plaintiff’s thumb, 
burning it fairly deeply. It pained him at the time, but 
thinking it was not of serious import, he applied a burn 
ointment from defendant's first-aid kit, put on a fresh 
Band-aid, finished the job at hand, and went home. His 
wife testified that she then saw the burn, which was small 
at the time, but grew worse. Plaintiff continued to work as 
usual. However, a few days later, he took his wife to see 
their family physician at Panama. The plaintiff’s thumb 
was bandaged at the time, with the company burn-oint- 
ment upon it. The physician examined plaintiff's thumb 
and prescribed that plaintiff quit the burn ointment and 
keep the thumb wrapped and moist. In the meantime, it 
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pained plaintiff badly, and on August 27, 1945, a week or 
ten days after the burn, defendant’s superintendent, who 
noticed plaintiff’s thumb was bothering him, sent him to the 
company physician. In spite of competent professional care 
by the company physician, plaintiff’s thumb continued 
to get worse, an open sore developed, and on September 
19, 1945, he was sent to a hospital. 

'The exact chronology and nature of plaintiff’s acci- 
dents and injuries were not entirely clear in the history 
first obtained by the company’s physician and consulting 
surgeon. However, in a report to the insurance carrier on 
November 18, 1945, the company physician said: “I am 
quite sure when this patient first came in he gave me the 
impression of having injured the thumb just a few days 
before he came to me.” An orthopedic surgeon saw plain- 
tiff on September 20, 1945, and was called in consultation 
by the company physician on October 8, 1945. After that 
date the surgeon took charge of the case. At that time, 
the surgeon got a history from the hospital records to the 
effect that sometime—a short time—before plaintiff had 
sustained an injury to his thumb, which resulted in an in- 
fection around the thumb nail, requiring its removal. At 
the time the surgeon examined plaintiff, the lesion had be- 
come an infected ulcer which had not healed properly. Fol- 
lowing treatment, it developed into gangrene, making it 
necessary to remove plaintiff’s thumb on October 29, 1945. 
Nevertheless, the gangrene progressed, and a second opera- 
tion was necessitated, removing more of the bone on No- 
vember 26, 1945, which was followed by a third on De- 
cember 8, 1945, amputating the entire hand at the middle 
third of the forearm. Plaintiff, at the time of the rehearing, 
had substantially recovered without recurrence. . 

The surgeon testified that plaintiff had some arterio- 
sclerosis of long standing, and necessarily used a crutch 
because many years before his left leg had been amputated, 
but that such conditions alone could not have caused plain- 
tiff’s disability without an exciting cause. He gave as his 
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opinion that because of the condition resulting from the 
hammer blow and preexisting disease, the burn, plus some 
superficial or secondary infection, was the immediate ex- 
citing cause of a vascular spasm, clearly defined, which 
led to the gangrenous condition, necessitating amputation. 

We are mindful that in Williams v. Watson Bros. Transp. 
Co., 145 Neb. 466, 16 N. W. 2d 199, relied upon by defend- 
ant, this court held that: “The value of the opinion of an 
expert witness is dependent on, and is no stronger than, 
the facts on which it is predicated. The opinion has no pro- 
bative force unless the premises upon which it is based 
are shown tc: be true.” Conversely, however, the opinion of 
such a witness has probative force if the premises upon 

‘which it is based are shown by a preponderance of the 
evidence to be true, as in the case at bar. 

It is the rule in this jurisdiction that to sustain an award 
in a compensation case, it is sufficient to show by a pre- 
ponderance of the evidence that an injury resulting from 
an accident arising out of and in the course of the em- 
ployment and preexisting disease combined to produce dis- 
ability. Yakal v. Henkle & Joyce Hardware Co., 145 Neb. 
365, 16 N. W. 2d 531. 

We conclude from the undisputed evidence heretofore 
outlined, that plaintiff's case comes within and is governed 
by that rule. Therefore, the judgment of the district court 
is affirmed and plaintiff is allowed $200 attorney’s fees 
for services in this court. 

AFFIRMED. 

WENKE, J., participating on briefs. 
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LESTER M. ANDREWS ET AL., APPELLANTS, V. HATTIE V. 
DEHNER ET AL., APPELLEES. 
24 .N. W. 2d 649 


FILED OCTOBER 25, 1946. No. 32079. 


Contracts: CUSTOMS AND USAGES. Where a contract exists regarding 
a subject matter, but is silent in its terms in one particular ele- 
ment, and where there exists a local custom known or which 
reasonably should be known to the parties, and where the custom 
is not unreasonable nor repugnant to the terms of the contract 
nor contrary to law or public policy, it is presumed that the 
parties contracted with a view to such custom, and the custom 
enters into and becomes a part of the contract. 

APPEAL from the district court for Douglas County: 

HENRY J. BEAL, JUDGE. Affirmed. : 


Frank L. Burbridge, for appellants. 
Joseph H. McGroarty, for appellee. 


Heard before SIMMONS, C. J., PAINE, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ., and PoLLock, District 
Judge. : 


SIMMONS, C. J. : 


In this action plaintiffs Andrews and Watts sued the de- 
fendant to recover a commission in the amount of $1,050 
for the sale of real estate. Mrs. Dehner, the owner of the 
property, did not contest the action and paid the amount 
claimed into court. The Byron Reed Company, a corpora- 
tion, filed a petition in intervention, alleging that it was the 
agent for Mrs. Dehner in the sale of the property; that 
plaintiffs solicited its aid and cooperation in consummating 
the sale; that plaintiffs orally agreed that it should receive 
one-half of the commission; that it performed services of 
value and represented Mrs. Dehner; that according to the 
contract and according to the usage and custom of real- 
estate agents, it was entitled to one-half of the commission ; 
that in the action of Izzie Garsick v. Hattie V. Dehner, 145 
Neb. 73, 15 N. W. 2d 285, plaintiff Andrews and his partner 
Hultman testified that it acted with the plaintiffs in nego- 
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tiating the sale, that it was entitled to its share of the com- 
mission, that by reason of the testimony a decree of specific 
performance was entered, that plaintiffs were estopped to 
deny that it was entitled to one-half the commission; and 
prayed for an adjudication of rights and that it be awarded 
one-half of the commission. 

Plaintiffs answered, denying generally, and prayed for a 
dismissal of the petition in intervention. 

Thereafter the matter went to trial as an action in equity 
between the plaintiffs and the Byron Reed Company to de- 
termine whether or not the Byron Reed Company was en- 
titled to one-half the commission. The trial court found 
generally for the Byron Reed Company, and ordered the 
$525 paid to it. Plaintiffs appeal. We affirm the decree 
of the trial court. 

For convenience the Byron Reed Company will be re- 
ferred to hereinafter as the defendant. 

The two plaintiffs together with one Howard Hultman 
were associated in the real-estate business under the name 
of City Loan Realty Company. The exact relationship is not 
disclosed, except that the three men were doing business 
under an understanding that all commissions earned, on 
any business produced by any of them, would be divided 
equally. All three had something to do with this transaction 
at different times and in effect worked together on it. 

Garsick contacted plaintiff Watts and executed a pro- 
posed contract of purchase of the property for $20,000, with 
a $5,000 cash payment. The three associates conferred, 
and knowing that defendant was Mrs. Dehner’s representa- 
tive in renting the property, decided to ask defendant to 
submit the proposition tc her. They submitted the proposal 
to defendant, and it in turn submitted the proposal to Mrs. 
Dehner. She rejected it. A conference then was held by 
Garsick and one of the associates with defendant’s repre- 
sentatives, resulting in a suggestion that the price to be 
paid be increased and all cash above a mortgage be paid. 
Garsick’s second proposal did not include all cash, 
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It appears that the property, an apartment house, had 
ten apartments containing nine gas ranges and nine re- 
frigerators. Mr. Garsick wanted a contract calling for ten 
of each. Defendant insisted that only nine of each should be 
included in the contract. 

The defendant then submitted to plaintiffs a proposed 
contract calling for the sale at $21,000, to be paid all cash, 
subject to the mortgage, and including nine gas stoves and 
nine electric refrigerators. Garsick refused to sign the con- 
tract because of the reduced number of appliances. Plaintiffs 
then prepared another contract substantially as proposed 
by defendant, but increasing the number of appliances to 
ten. Defendant refused to submit that contract to Mrs. 
Dehner and the plaintiffs’ evidence is that defendant threw 
it back at them. Apparently Garsick then refused to deal 
further with defendant and instructed plaintiffs to deal with 
Mrs. Dehner direct. That they did. Mrs. Dehner came to 
their office arid signed the contract, and thereafter notified 
defendant of the contract. Two controversies immediately 
arose. Defendant accused plaintiffs of improper conduct 
in going around them and to Mrs. Dehner direct. Mrs. 
Dehner refused to go ahead with the contract. Plaintiff 
Andrews and Hultman then went to defendant’s officer, 
gave him a copy of the contract, told of their difficulty with 
Mrs. Dehner, and asked him to “Take over and close it.” 
Defendant tried unsuccessfully to persuade Mrs. Dehner 
to proceed with the contract. At the trial of the specific 
performance action, defendant’s officers testified as to the 
transaction as witnesses for Mrs. Dehner. It is not claimed 
that their testimony was false or harmful to the cause of 
Garsick. 


It appears that sometime after the events recited, Hult- 
man left the association and in a settlement between him 
and plaintiff Andrews, Hultman was given credit on a note 
for $333.33 for commissions due on this sale. It is obvious 
that any settlement between the associates could not affect 
the rights of defendant. 
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It is the contention of the plaintiffs here that defendant 
did not participate in this sale, but rather withdrew from it 
and finally resisted the sale by testifying for Mrs. Dehner. 
We see no merit in this contention. Clearly, they refused 
to recommend a contract to Mrs. Dehner that called for the 
sale of more appliances than she had in the apartments. 
That plaintiffs considered that defendant had not with- 
drawn is definitely established by their calling upon defend- 
ant to take over and close the deal when Mrs. Dehner first 
showed an unwillingness to complete the transaction. 

Plaintiffs next argue that there was no agreement to 
divide commissions and that in the absence of one, the de- 
fendant cannot prevail. But defendant pleaded not only 
an agreement, but the usage and custom of real-estate 
agents. 

Neither party offered an impartial expert. Both testified 
as to the custom. Defendant’s officers testified that the es- 
tablished custom in Omaha was an equal division of 
the commission where one real-estate broker represents 
the purchaser and one real-estate broker represents the 
seller. Plaintiff Andrews testified that where one of the 
brokers had a written listing of the property for sale the 
custom was to divide the commission, but that in the absence 
of a listing, an agreement must be reached. Plaintiff Watts 
testified likewise, and also that “I don’t believe it is the 
custom of any dealer to try to cut through anybody if they 
had their cooperation in assisting to complete a deal.” 

It is clear that there was no express agreement as to the 
Givision of the commission, and also that neither of the 
parties had this property listed for sale. 

Does the custom require a division of the commission 
only where one or the other party has a listing of the prop- 
erty? We think plaintiffs have answered the question. 
Plaintiffs testified that before they contacted defendant 
they discussed the matter and agreed that if they were to 
close the deal through defendant, they would have to share 
the commission with it. They further testified that had 
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Mrs. Dehner accepted the proposal submitted through de- 
fendant, they would have expected to divide the commission 
with defendant. In the absence of an agreement that shar- 
ing could have rested only on the custom in the business. 
We conclude then that plaintiffs understood the custom to 
be, and that it was, as testified to by defendant’s witnesses. 
Plaintiffs’ reason for objecting to sharing the commission 
appears to be that defendant did not cooperate in the trial. 
The evidence is that defendant undertook to persuade Mrs. 
Dehner to complete the transaction up to the date of the 
trial. Testifying to the transaction should not result in 
forfeiting the right defendant had to share in the commis- 
sion, if any. : 

We have here this factual situation. Plaintiffs sought 
the assistance of the defendant in effecting this purchase, 
intending and expecting when they did it that defendant 
should .receive compensation from them if the sale was 
effected. They testify that had the first proposal of sale been 
accepted, they would have split the commission. Defendant 
undertook to assist, intending and expecting to receive 
compensation from plaintiffs if the sale was effected, al- 
though nothing was agreed to about a division of the com- 
mission. We think this constituted an implied contract to 
pay in the event the purchase was completed and the com- 
mission earned. That the commission was earned cannot 
be questioned, inasmuch as Mrs. Dehner has paid it. De- 
fendant furnished the assistance asked and continued to do 
so after the first proposal was rejected and the final con- 
tract executed. Plaintiffs received all the assistance that 
they were willing to accept. Defendant has performed. 

The question is the amount to be paid. Admittedly there 
was no agreement as to the amount of the payment to be 
made defendant. Defendant has proved the custom. We 
think it sufficient. 

The rule is this, as we gather it from the texts and the 
cases: Where a contract exists regarding a subject matter, 
but is silent in its terms in one particular element, and 
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where there exists a local custom known or which reason- 
ably should be known to the parties, and where the custom 
is not unreasonable nor repugnant to the terms of the con- 
tract nor contrary to law or public policy, it is presumed that 
the parties contracted with a view to such custom, and the 
custom enters into and becomes a part of the contract. 17 
C. J., Customs and Usages, § 64, p. 502; 25 C. J. S., Customs 
and Usages, § 20, p. 108; 27 R. C. L., Usages and Customs, § 
10, p. 162; Decennia! Digest, Customs and Usages, Key No. 
10; O’Gara Coal Co. v. Chicago, M. & St. P. Ry. Co., 114 Neb. 
584, 208 N. W. 742; Harrison State Bank v. First National 
Bank, 116 Neb. 456, 218 N. W. 92; Shambaugh v. City Bank 
of Elm Creek, 118 Neb. 817, 226 N. W. 460; State ex rel. 
Sorensen v. Nebraska State Bank, 120 Neb. 539, 234 N. W. 
82; James Poultry Co. v. City of Nebraska City, 135 Neb. 
787, 284 N. W. 273; Runner v. Pierson, 144 Neb. 847, 14 N. 
W. 2d 847. The case of Maddox-Grundy ‘Co. v. Helm, 238 
Ky. 273, 37 8. W. 2d 49, is in material respects directly in 
point. : 

Tested by the above rule, the defendant should prevail. 

The decree of the district court is affirmed. 

AFFIRMED. 


LyDA B. MARLEY, APPELLEE, V. NEW YORK LIFE INSURANCE 
COMPANY, DEFENDANT, GRACE JENSEN, APPELLANT. 
24 N. W. 2d 652 


FILED OCTOBER 25, 1946. No. 32104. 


1. Gifts. To establish a gift inter vivos two elements are necessary 
—an unconditional delivery of the property on the part of the 
donor, coupled with the intention to relinquish all further 
dominion over the same by the donor, and to vest full and com- 
plete title in the donee. 


2. Insurance. On the principle that equity regards as done that 
which ought to be done, the courts will give effect to the intention 
of insured by holding that the change of beneficiary has been 
accomplished where he has done all that he could to comply with 
the provisions of the policy, as where he sent a proper written 
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notice or request to the home office of the company but was 
unable ta send the policy by reason of circumstances beyond his 
control, as where it had been lost, or was in the possession of 
another person who refused to surrender it, or was otherwise 
inaccessible, 


The provisions of a life insurance contract providing for 
the manner in which an assignment thereof, or change of bene- 
ficiary is to be made is incorporated therein for the benefit of 
the insurer; if the insurer waives compliance with such pro- 
visions, the failure to comply therewith cannot be raised by third 
persons. : : 


APPEAL from the district court for Douglas County: 
JAMES T. ENGLISH, JUDGE. Affirmed. 


J. M. Emmert, for appellant. 


Brown, Crossman, West, Barton & Fitch, I. J. Dunn, and 
Abel V. Shotwell, for appellees. 


Heard before SIMMONS, C. J., PAINE, MESSMORE, YEAGER, 
CHAPPELL, and WENKE, JJ., and Pollock, District Judge. 


SIMMONS, C. J. 

This is an action to determine whether the benefits of a 
life insurance policy shall be paid to plaintiff, a sister of in- 
sured, or to the divorced wife of insured, who was impleaded 
as a party and will hereinafter be referred to.as the defend- 
ant. The trial court decreed that payment should be made 
to plaintiff. Defendant appeals. We affirm the decree of the 
trial court. 

As of February 11, 1907, the New York Life Insurance 
Company issued a life insurance policy, wherein, Charles J. 
Jensen was the insured and Mrs. Chris Jensen, mother of 
the insured, was beneficiary. The policy required the pay- 
ment of 20 annual premiums. Right of revocation of the 
designated beneficiary was reserved. The policy also pro- 
vided: “If any beneficiary shall die before the Insured the 
interest of such beneficiary shall vest in the Insured.” 

At the time of the issuance of the policy, Charles J. Jensen 
was unmarried. He married the defendant, Grace Jensen, 
on August 21, 1917. 
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Mrs. Chris Jensen, the mother, and designated beneficiary, 
died October 29, 1935. It appears that the policy had at all 
times been in the possession of the mother and was found 
among her papers. It further appears that the mother and 
son kept their papers together, worked together, and that 
the mother often kept his papers for him. Thereafter, the 
policy and items of personal property were delivered to the 
insured, Charles J. Jensen. The policy was placed in a 
drawer in a chest at his home. 

Charles J. Jensen became seriously ill with tuberculosis. 
in 1934, so much so that he was required from that time 
until his death to spend long periods in a hospital. He was 
at home at the time of his mother’s death. On January 10, 
1936, he again went to the hospital where he remained for 
some time. While there, he instructed his wife to get the in- 
surance policy and have herself designated as beneficiary. 
That was done. On January 20, 1986, Charles J. Jensen 
signed a change of beneficiary form. This named “Grace 
Jensen—wife”’ as the beneficiary ‘who is to receive the pro- 
ceeds’ upon proof of the death of the insured. The change of 
beneficiary was endorsed on the policy as of January 20, 
1936. Thereafter, the policy was taken to the insured at the 
hospital, examined by him, and given into the possession of 
Mrs. Jensen. She took it to the home. The evidence as to 
this transaction will be set out more in detail later in this 
opinion. 

Nothing further occurred about the policy until the events 
now to be related, save that dividends on the policy were 
paid to and received by the insured. 

On March 2, 1943, Mrs. Grace Jensen sued the insured for 
divorce and later secured a decree of divorce. Mr. Jensen 
was in the hospital, when the action was commenced. Mrs. 
Jensen secured an order restraining him from going into 
the home. Thereafter, Mr. Jensen made a demand for the 
delivery to him of this policy and other personal property. 
So far as the policy is concerned, the demand was refused, 
Mrs. Jensen claiming to be the owner of the policy. Mr. 
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Jensen then made application in the divorce action for an 
order requiring the delivery of the policy and other items of 
personal property to him. It was resisted as to the policy. 
The court did not grant the application as to the policy, and 
at the same time declined to determine the ownership of 
the policy. 

On December 17, 1943, the insured wrote the insurance 
company reciting his difficulties and notifying it that he re- 
voked the naming of Grace Jensen as beneficiary, and de- 
sired the beneficiary changed from Grace Jensen to Lyda 
B. Marley, plaintiff herein. On January 5, 1944, the com- 
pany replied in part as follows: “With respect to your con- 
templated change of beneficiary, may we say that the Com- 
pany will not recognize a change of beneficiary until the 
policy itself has been submitted to the Home Office for en- 
dorsement in accordance with its terms. If a notice of 
change in beneficiary is received, we will keep it in the Com- 
pany’s files and in the event that the policy is in force to the 
date of your death, the Company will very likely seek to join 
both the beneficiary of record and the new beneficiary in any 
settlement or we might pay the proceeds in the Court and 
interplead both beneficiaries. Under the circumstances, we 
have placed your request for change of beneficiary of Dec. 
17, 1943 in favor of Lyda B. Marley, on file.” 

Charles J. Jensen died October 1, 1944. On October 10, 
1944, plaintiff herein advised the insurance company of the | 
insured’s death and demanded payment. On October 23, 
1944, the insurance company wrote plaintiff that it would 
not undertake to decide who was entitled to the proceeds 
of the policy, and that if the claimants could not agree, it. 
would await suit on the policy by one or the other claimant, 
pay the proceeds of the policy into court, and interplead 
the other. 

Thereafter, plaintiff sued the insurance company to re- 
cover the benefits of the policy. The insurance company 
answered, interpleaded Grace Jensen and paid the money 
into court. Issues were made up between plaintiff and de- 
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fendant, and trial had, resulting in a decree ordering the 
money paid to plaintiff. ° 

Defendant appeals, presenting here three contentions: 
(1) That the insured made a gift of the policy to Grace 
Jensen in January 1936; (2) that the change of beneficiary 
from Grace Jensen to Lyda B. Marley, plaintiff, was not 
valid and legal, the policy not having been surrendered to 
the company for endorsement as provided by its terms; and 
(8) error of the trial court in refusing to admit certain 
evidence offered by defendant at the trial. The first and 
third contentions will be discussed together. 

The evidence as to the alleged gift is as follows: Plaintiff 
testified that the policy was found with her mother’s pos- 
sessions and by her delivered to the insured about two 
weeks after the mother’s death, and that she then told in- 
sured he should designate a beneficiary and that insured 
told her he would take care of that later. Plaintiff further 
testified that later on, while insured was in the hospital 
and in a serious condition, he told her that he was worried 
because of his condition; that he thought the end might 
come; that he decided it was well to put the policy in Mrs. 
Jensen’s name, so that she would have cash immediately 
if anything should happen to him; that he told her (plain- 
tiff) how he had made the change by having Mrs. Jensen 
bring him the policy and by sending Mrs. Jensen to the com- 
pany to have it changed ; that she returned the policy to him; 
and that he told her to take it home and put it in their box 
“in that box she has my discharge papers.” 

Defendant Mrs. Jensen testified that after Mr. Jensen 
brought the policy home, following the mother’s death, it 
was placed in a drawer in a chest in Mr. Jensen’s room; 
that shortly after Mr. Jensen went to the hospital, he told 
her where to find the policy, to take it to the company and 
“have that made over to me” and instructed her how to 
have it done; that she took the policy to the company, had 
the change made, and when it was returned to her, she 
took it to the hospital to Mr. Jensen; that he looked it over, 
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said it was all right, handed it to her and said, “You take 
this; you will probably need it.”’ Nothing more was said. 
A daughter who testified that she was with defendant at 
the time, stated that Mr. Jensen said, ‘‘Here, take this, you 
may need it.” ; 

Mrs. Jensen testified that she took the policy home and 

placed it in a “little box of mine in my closet.” This box 
contained her personal things, Mr. Jensen’s army discharge 
papers, and his policy of government life insurance. At 
that time Mr. Jensen had two boxes at home containing 
his papers. He always kept them locked and separate from 
the box in question. The daughter corroborated this testi- 
mony also. 
, As a part of plaintiff’s case in chief, it was shown that 
in the divorce proceedings, Mrs. Jensen had testified about 
this policy ; that it was in her husband’s possession; that at 
his direction she had gotten it from his drawer; that she 
took it down to the insurance company and had the bene- 
ficiary changed as he instructed her to do; and that at the 
time Mr. Jensen went to the hospital in December 1942, the 
policy “was in the box at home, there where I keep the 
papers.”’ Q. “In the tin box where he kept —”’ A. “No, 
this box here. Little papers that we had together.” Q. 
“You and he had different boxes?” A. “The other box was 
his. This one we had together.” These questions and 
answers were offered and received as admissions against 
interest. They were read from the bill of exceptions in the 
divorce case and the testimony was that they were asked 
of and answered by the defendant. 

At the trial of this action Mrs. Jensen testified in her 
case in chief that from the time the policy came into her 
possession until the time of the divorce proceedings, the 
policy was “In my box in my closet.” She further was asked 
this question: “Mrs. Jensen, I want you to explain to the 
Court your statement that you made in the divorce action 
that it was the box in which you had things together?” and 
gave this answer: “Well, I felt that it was a box in which 
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we had things together, for that reason that the insurance 
policies and his discharge papers were there.” She testified 
that there was no lock on the box. 

Defendant then offered in evidence other testimony ap- 
pearing in the bill of exceptions as having been given by 
the defendant in the divorce proceedings, on the theory that 
all the evidence should be before the court, and offered to 
prove by Mrs. Jensen that the questions were asked and the 
answers given. The defendant then offered to prove the 
questions and answers. The trial court refused to admit 
the testimony. 

Other than the evidence set out above which the plaintiff 
offered, the offered testimony showed that Mrs. Grace Jensen 
had testified that Mrs. Chris Jensen, the mother, had taken. 
out the insurance, paid the premiums, and wanted to give the 
policy to defendant after her marriage to the insured; that 
defendant refused to accept the policy; that the mother 
again cffered it after the daughter was born; and that she 
(defendant) again refused to accept it. In this connection 
it should be pointed out that defendant’s daughter testified 
without objection that Mother Jensen had wanted defend- 
ant to take the policy and that she (defendant) refused to 
accept it. 

Defendant’s third contention here is that the trial court 
erred in refusing to admit this testimony. We see no merit 
in the contention. Disregarding serious procedural ques- 
tions, it is quite apparent that the offered evidence was not 
material or relevant. Plaintiff proved defendant’s testi- 
mony as to the question of custcdy of the policy after it 
came into defendant’s possession following the change of 
beneficiary in 1936. The offered testimony included that 
testimony which was already before the court, and also the 
testimony on other matters. Mother Jensen’s interest, if 
any, in the policy was not in issue, and by the terms of the 
policy it had vested in Mr. Jensen, the insured, upon 
her death. Defendant’s claim of a gift from her husband 
subsequent to Mother Jensen’s death is in nowise strength- 
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ened by evidence, otherwise admittedly incompetent, that 
she testified of a proffered and refused gift from Mother 
Jensen years before the events in question. 

Defendant contends that Mr. Jensen, the insured, made a 
gift of this policy to her at the hospital following her desig- 
nation as beneficiary, delivered absolute title to her, and 
surrendered all rights and interest in the policy to her. 

To establish a gift inter vivos two elements are neces- 
sary—an unconditional delivery of the property on the part 
cf the donor, coupled with the intention to relinquish all 
further dominion over the same by the donor, and to vest 
full and complete title in the donee. Andersen v. Luikart, 
127 Neb. 256, 255 N. W. 18; Henley v. Live Stock National 
Bank, 127 Neb. 857, 257 N. W. 244; Smithy. Pacific Mutual 
Life Insurance Co., 180 Neb. 501, 265 N. W. 534; Hild v. 
Hild, 185 Neb. 896, 284 N. W. 730; Ralston v. Marget, 138 
Neb, 358, 293 N. W. 124; First Trust Co. v. Hammond, 140 
Neb. 330, 299 N. W. 496, on rehearing, 300 N. W. 808; In 
re Estate of Vanicek, 145 Neb. 531, 17 N. W. 2d 477. 

Defendant does not claim ownership by virtue of any gift 
of this policy to her by Mother Jensen. The evidence of the 
daughter which was admitted shows that she refused to 
accept a gift of the policy at that time, even assuming the 
right of Mother Jensen to make a gift of it to her. Likewise, 
the policy provides that upon the death of the beneficiary 
the interest of the named beneficiary “shall vest in the In- 
sured.” So that whatever interest Mother Jensen had in 
this policy passed to Mr, Jensen upon the death of his 
mother in 1935. Defendant accepts that fact and by plead- 
ing and argument here contends that the gift was made to 
her by her husband in 1936 at the hospital. 

We go to the question of what the insured’s intentions 
were when he handed defendant the policy. To determine. 
that we must inquire into what he was trying to accomplish.. 
So far as the record shows, the relations cf husband and’ 
wife were amicable; they had no pressing financial prob-. 
lems; they were not making a division or disposition of: 
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their property. The picture is that the husband was ser- 
iously ill; he had a policy of insurance on his life that was 
without a designated beneficiary; he wanted his wife to be 
the beneficiary so as to receive the amount payable upon his 
death ; he had his wife named as the designated beneficiary 
of the policy. Clearly, that was what he intended to do and 
that was what he did and no more. He did not surrender 
the right cf revocation of a beneficiary which was re- 
served in the policy. He made the benefits of the policy 
immediately available to his wife in the event of his death. 
When Mr. Jensen said to defendant, “take this; you will 
probably need it,” he obviously had that need in mind. 
There is nothing here to indicate that he intended to do 
more. By handing the policy, with the beneficiary so desig- 
nated, to his wife, the insured did no more than place it in 
her hands for safekeeping, and where it would be available 
to her if and when he died. Defendant’s testimony in the 
divorce action as to the disposition of the policy sustains 
that conclusion. He did not place the title of the policy in 
his wife; hence, the presumption of a gift from husband to 
wife does not arise. See First Trust Co. v. Hammond, supra; 
Hoover v. Haller, 146 Neb. 697, 21 N. W. 2d 450. 

We reach the same conclusion as did the trial court, i. e., 
the insured did not make a gift of the policy to defendant. 

We come now to defendant’s contention that there was no 
valid and legal change of beneficiary by insured from Grace 
Jensen, defendant, to Lyda B. Marley, plaintiff. 

The policy provision regarding a change of beneficiary, 
so far as applicable here, is: “When the right of revocation 
has been reserved, * * * the Insured, * * * may, while the 
Policy is in force, designate a new beneficiary * * * by filing 
written notice thereof at the Home Office of the Company, 
accompanied by the Policy for suitable endorsement thereon. 
Such change shall take effect upon the endorsement of the 
same on the Policy by the Company.” 

The statutory provision is: “Any person holding a policy 
in any such company may, without the consent of the bene- 
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ficiary, unless the appointment of such beneficiary be ir- 
revocable, either * * * or, with the consent of the company, 
he may change his beneficiary.” § 44-370, R. S. 1943. 

What was done here? The insured by letter dated Decem- 
ber 17, 1943, advised the insurer that he was unable to ob- 
tain possession of the policy, stating why; that he wanted 
the beneficiary changed from Grace Jensen to Lyda B. 
Marley, requested that the change be made and revoked 
the designation of Grace Jensen as beneficiary. The insurer 
by letter dated January 5, 1944, refused to recognize a 
change of beneficiary until the policy had been returned 
to it “for endorsement in accordance with its terms,” and 
advised that it was placing the “request for a change of 
beneficiary” on file. Thereafter, the insured undertook to 
secure possession of the policy from the defendant, Grace 
Jensen, and she refused to surrender the policy. The in- 
sured died without the policy having been delivered to the 
company for endorsement of change of beneficiary. There- 
after, an action at law was brought on the policy. The in- 
surer refused to decide which of the claimants was entitled 
to the proceeds, and filed its petition of interpleader. Grace 
Jensen was brought into the litigation and the insurer paid 
the proceeds into court. The action then proceeded as one 
in equity to determine which of the two claimants was en- 
titled to the proceeds. 

Defendant relies primarily upon the case of Urick v. 
Western: Travelers Accident Association, 81 Neb. 327, 116 
N. W. 48, denying recovery where a change of beneficiary 
had not been completed. The authority of this case is put in 
question in Adams v. Police & Firemen’s Insurance Associa- 
tion, 103 Neb. 552, 172 N. W. 755. But, passing that, it is 
obvious that the Urick case does not sustain the defendant, 
but in fact supports the plaintiff and the decree of the trial 
court. 

The Urick case was an action at law. The instant case. 
is now one in equity. In the Urick case the insured was: 
asked to send his policy to the insurer for endorsement: 
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Insured had the policy in his possession; he could have sent 
the policy to the company, but did not do so. Here the in- 
sured did not have possession of the policy and could not 
send it to the insurer. In the Urick case we said: “Relative 
to the changing of beneficiaries under an insurance contract 
there are decisions holding that when the assured has done 
all that he is required to do, and all that is in his power, or 
when, through ignorance or mistake, he fails to do all that 
he could have done to substitute a new beneficiary, equity 
will declare the change complete. We find no fault with 
these decisions. However, they do not state the general 
rule, but exceptions thereto. The evidence in this case 
will not penrait the sppuestion of any exception to the 
general rule.” 

In Adams v. Police and Firemen’s Insurance Association, 
supra, we cited with approval and followed Supreme Con- 
clave, Royal Adelphia, v. Cappella, 41 F. 1, and sum- 
marized the principles announced in that opinion as fol- 
lows: “ * * * Mr. Justice Brown says the general rule that 
the insured is bound to make such change of beneficiary 
in the manner pointed out by the policy and by-laws of the 
association is subject to three exceptions: ‘(1) If the society 
has waived a strict compliance with its own rules, and, in 
pursuance of a request of the insured to change his bene- 
ficiary, has issued a new certificate to him, the original bene- 
ficiary will not be heard to complain that the course indi- 
cated by the regulations was not pursued. * * * (2) If it be 
beyond the power of the insured to comply literally with the 
regulations, a court of equity will treat the change as hav- 
ing been legally made. * * * (8) If the insured has pursued 
the course pointed out by the laws of the association, and has 
done all in his power to change the beneficiary, but, before 
the new certificate is actually issued, he dies, a court of 
equity will decree that to be done which ought to be done, 
and act as though the certificate had been issued.’ ” 

In Goodrich v. Grand Lodge, B. of R. T., 107 Neb. 250, 
185 N. W. 404, we cited with approval the rule that “ ‘Equity 
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does not demand impossible things, and will consider as 
done that which should have been done, and, when a mem- 
ber has complied with all the requirements of the rules for 
the purpose of making a substitution of beneficiaries within 
his power, he has done all that a court of equity demands.’ 
14 R. C. L. 1392, sec. 556.” See, also, Goodrich v. Equitable 
Life Assurance Society, 111 Neb. 616, 197 N. W. 380, in 
which we said: “The question in each particular case, there- 
fore, is ordinarily whether the acts required on the part of 
the company are essential parts of the contract, or mere 
ministerial and formal details.” See, also, La Borde v. 
Farmers State Bank, 116 Neb. 33, 215 N. W. 559. 

In Smith v. Pacific Mutual Life Insurance Co., supra, we 
said: “The provisions of a life insurance contract providing 
for the manner in which an assignment thereof, or change 
of beneficiary, is to be made is incorporated therein for the 
benefit cf the insurer; if the insurer waives compliance 
with such provisions, the failure to comply therewith can- 
not be raised by third persons.” 

The texts state the rule as follows: ‘On the principle that 
equity regards as done that which ought to be done, the 
courts will give effect to the intention of insured by holding 
that the change of beneficiary has been accomplished where 
he has done all that he could to comply with the provisions 
of the policy, as where he sent a proper written notice or re- 
quest to the home office of the company but was unable to 
send the policy by reason of circumstances beyond his con- 
trol, as where it had been lost, or was in the possession of 
another person who refused to surrender it or was other- 
wise inaccessible, * * * .” 46 C.J. S., Insurance, § 1175, p. 
79. “It is uniformly held that where the insured’s failure to 
complete a change of beneficiary in his policy, before his 
death, by a return of the policy to the insurer, was caused 
by a refusal of the beneficiary named therein to surrender 
the policy to him, his efforts, if otherwise in substantial 
compliance with the requirements imposed by statute cr 
contract, will—at least, as between the persons claiming 


658 NEBRASKA REPORTS [VoL. 147 


Arman v. Structiform Engineering Co. 


as beneficiaries—be given effect, and the equitable right 
of the person designated by him as the new beneficiary will 
prevail over the strict legal title appearing on the face of 
the policy.” 29 Am. Jur., Insurance, § 1317, P. 987. See 
Annotation, 36 A. L. R. 771. The cited cases are numerous 
and amply sustain the texts on the proposition here in- 
volved. 

It is clear here that the insured did everything he could 
reasonably do to secure a change of beneficiary. The in- 
surance company objected to making the change only be- 
cause the policy was not submitted to it for endorsement 
of the change of beneficiary. It treated the letter of De- 
cember 17, 1948, as a request for change of beneficiary. 
Such an endorsement would be only a ministerial act. The 
defendant by wrongfully retaining possession of the policy 
prevented the insured presenting the policy for the endorse- 
ment, and thereby prevented the endorsing of a change of 
beneficiary thereon. Equity will not permit her to profit 
as a result of her wrongful act. 

The decree of the district court is affirmed. 

AFFIRMED. 


JOSEPH F. ARMAN, APPELLEE, V. STRUCTIFORM ENGINEER- 
ING CoO., INC., A CORPORATION, APPELLANT. 
24 N. W. 2d 723 
FILED OCTOBER 25, 1946. No. 32085. 

1. Trial. Where questions of fact have been properly submitted 
and determined by the jury, which has seen, heard, and observed 
the witnesses, we will not, ordinarily, disturb the verdict. 

It is the province of the jury to harmonize the testimony 
insofar as that is possible and, in case of conflict, to decide as 
to the weight to be given the testimony of the various witnesses. 

3. Evidence: PLEADING. When a litigant files an amended pleading, 
the averments of which are inconsistent with the averments of 
his original pleading, the original is evidence which may be 
offered in the case as an admission of the litigant contrary to 
his claim in the amended pleading. 

:——. Such original pleading is not conclusive evidence, but 

competent, and to be given such weight as the trier of fact deems 

it entitled. 
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5. Evidence. The parol evidence rule is not merely one of evidence 
but is a rule of substantive law which declares that certain kinds 
of facts are legally ineffective and forbids such facts to be 
proved at all. 

6. Contracts: EVIDENCE. Where a written contract, signed by both 
parties, is complete in itself and contains and expresses the 
mutual covenants and promises of both, without ambiguity or 
apparent omission, and where the statement of the consideration 
therein is of a contractual nature, and not a mere acknowledg- 
ment of receipt, parol evidence is not admissible to contradict, 
vary, or add to the instrument itself. 

. However, evidence tending to establish a separate 
oral agreement between the parties, based on a separate con- 
sideration, is admissable as to matters upon which such written 
contract is silent, if such oral agreement does not tend to vary 
or contradict the terms of the written agreement and is such an 
agreement as might naturally be made a separate pce a by 
parties in their situations. 

8. War: ConTRAcTsS. Under the federal Stabilization Act of 1942 
(50 U.S.C.A., $§ 961-971, pp. 450-459) amending the Emergency 
Price Control Act of 1942 (50 U.S.C.A., $§ 901-924, pp. 313-386) 
and regulations formulated and approved to carry out and 
enforce the same, no approval is required for contracts as to 
wages and salaries entered into and effective prior to October 
3, 1942. 

APPEAL from the district court for Dodge County: LouIS 
LIGHTNER, JUDGE. Affirmed. 

Cook & Cook and Sidner, Lee & Gunderson, for appellant. 

Abbott, Dunlap & Abbott, and William H. Lamme, for 
appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

WENKE, J. 

Joseph F, Arman, as plaintiff, brought this action in the 
district court for Dodge County against Structiform En- 
gineering Company, Inc., a corporation, as defendant. 

The nature of the action is to recover the balance due 
on two separate contracts of employment, one being written 
and the other oral. The issues in dispute arise with refer- 
ence to the claimed oral agreement, the written contract 
being admitted. 


The jury found for the plaintiff and from the judgment 
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entered thereon, after its motion for new trial had been 
overruled, the defendant appeals. 

The record presents a case where the evidence is very 
conflicting. In fact, the appellee’s testimony with reference 
to his claim of a separate oral contract of employment is 
completely denied by appellant. Under these circumstances 
“It is the province of the jury to harmonize the testimony 
in so far as that is possible, and in case of conflict to decide 
as to the weight to be given the testimony of the various 
witnesses. Wahlgren v. Loup River Public Power District, 
139 Neb. 489, 297 N. W. 833.” Langdon v. Loup River 
Public Power District, 144 Neb. 325, 13 N. W. 2d 168. And 
“Where questions of fact have been properly submitted, 
and have been determined by the jury, which has seen and 
heard and observed the demeanor of the witnesses, we will 
not, ordinarily, disturb the verdict.”” Dougherty v. Omaha 
& C. B. Street Ry. Co., 113 Neb. 356, 203 N. W. 538. “ * * * 
when the evidence is conflicting the verdict of the jury will 
not be set aside, unless it is shown to be clearly wrong.” 
Grimm v. Elkhorn Valley Drainage District, 98 Neb. 260, 
152 N. W. 374. 

Therefore, we will not discuss the facts other than where 
it is necessary to do so in connection with propositions upon 
which the appellant relies for reversal. 

It is the appellant’s contention that appellee is conclu- 
sively bound by every statement against his interest which 
he has made in his pleadings and will not be allowed to 
question the correctness thereof. This is stated in appel- 
lant’s assignment of error as follows: “The court erred in 
permitting the defendant to plead and prove a set of facts 
in direct conflict with two sworn petitions previously filed 
in the same action.” 

This contention arises out of the fact that the appellee, 
in his original petition filed on March 22, 1944, alleged, 
with reference to the oral agreement, which is here in ‘dis- 
pute, as follows: “That shortly after the 26th day of Octo- 
ber, 1942, the plaintiff entered into an oral agreement with 
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the defendant corporation whereby the plaintiff agreed to 
act as expeditor and to assist in obtaining materials and 
priorities for the construction of housing units * * * .” 

It should be here stated that October 26, 1942, is the date 
of the written agreement entered into between the parties 
hereto wherein the appellee agreed to become the general 
manager of the appellant corporation and which contract 
is not disputed by either party. 

After appellant had filed its motion asking that appellee 
be required to make his petition more specific and certain 
by setting out the date that he claims the oral agreement 
was made, appellee filed his amended petition on July 29, 
1944, alleging with reference thereto as follows: “That 
shortly after the execution of said written agreement Ex- 
hibit ‘A’, and on or about November 16, 1942, said agree- 
ment, at the special instance and request of the defendant, 
was enlarged, modified, and amended by an oral agreement 
between plaintiff and the defendant whereby the plaintiff 
agreed to act as expediter and coordinator for the defend- 
ant company for the purpose, * * * .” 

Appellant, by its demurrer and answer to this amended 
petition, raised the failure of the appellee to allege the ap- 
proval of the Commissioner of Internal Revenue to an in- 
crease of salary after October 3, 1942, in accordance with 
the provisions of the Wage Stabilization Act passed by 
Congress on October 2, 1942, and the executive orders of the 
President issued pursuant thereto. 

Thereafter, on December 9, 1944, the appellee filed his 
second amended petition wherein he alleged with reference 
to the oral agreement as follows: “That on or about May 25, 
1942, by reason of disagreement between said Robert B. 
Cook and the officers of the defendant corporation, the said 
Robert B. Cook was relieved of his duties and discharged ~ 
from his employment as expeditor and coordinator by the 
defendant corporation, and plaintiff at the instance and re- 
quest of the defendant, through its officers and directors 
then acting, orally agreed that in addition to his duties as’ 
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general manager, he would also act as expeditor and co- 
ordinator for defendant corporation and assume the duties 
theretofore undertaken by Robert B. Cook, * * * .” 

Appellant’s counsel cross-examined the appellee at con- 
siderable length as to the allegations in these prior plead- 
ings and the appellee sought to explain the possible reason 
fer the inconsistency. These prior pleadings, verified by 
appellee’s counsel, were offered and received in evidence. 
The rule with reference thereto has been previously stated 
by this court in Miller v. Nicodemus, 58 Neb. 352, 78 N. W. 
618, as follows: 

“When a litigant files an amended pleading, the aver- 
ments of which are inconsistent with the averments of his 
original pleading, the original is evidence in the case as an 
admission of the litigant contrary to his claim in the 
amended pleading. 

“Such original pleading is not conclusive evidence, but 
competent, and to be given such weight as the trier of fact 
deems it entitled.” 

This same rule has been more recently stated by this 
court in In re Estate of McCleneghan, 145 Neb. 707, 17 
N. W. 2d 9238, as follows: “ ‘ * * * the rule is well established 
that a pleading which has been superseded by an amended 
pleading is only evidence of the facts therein alleged, and 
must be introduced as any other evidence in order to be 
considered. Shipley v. Reasoner, 87 Ia. 555. The reason 
for this is evident: A party may, through inadvertence, 
mistake, or misinformation, make admissions of facts 
which have no existence, or are inconsistent with the state- _ 
ments of his amended pleading. If the original pleading is 
before the court for its consideration, without being offered 
in evidence, the party making such admissions has no op- 
portunity to explain the circumstances under which they 
were made, and is thus faced with an admission which 
might, perhaps, be easily explained and its force wholly 
avoided.’ ” See Robert v. Hefner, 81 Neb. 460, 116 N. W. 36. 

The procedure in the trial court was in accordance with 
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this rule and the contention of the appellant is therefore 
without merit. 

Appellant contends that the trial court erred in over- 
ruling its objection and permitting the appellee to testify 
as to the oral agreement which he claims he had with the 
appellant for the reason that such ruling violates the parol 
evidence rule which is a rule of substantive law. 

As stated in Theno v. National Assurance Corporation, 
133 Neb. 618, 276 N. W. 375: “The parol evidence rule is 
not merely one of evidence, but is a rule of substantive law, 
which declares that certain kinds of facts are legally inef- 
fective, and forbids such facts to be proved at all.” See 
Restatement of the Law, Contracts, § 237, comment (a), 
p. 332. : 

The record discloses that appellant was incorporated in 
the State of Illinois on April 2, 1942, and that Charles C. 
Kirk, P. H. Waller, Phillip Stark, and L. J. Rahn were of- 
ficers and directors thereof, Waller being president and 
Kirk executive vice-president. Part of its business was the 
construction of prefabricated housing units and was con- 
ducted under what is referred to as its housing division. 

Over objection the appellee was permitted to testify as 
follows: 

That he was a general contractor and about March 25, 
1942, through Robert B. Cook and Barr Williamson, he 
contacted Kirk and Waller at the appellant’s office at 234 
South Wabash Avenue, Chicago, Illinois. Appellee was then 
advised that they were looking for a general manager for 
their housing division and they discussed the work to be 
done and his qualifications. On the following evening he 
again met with Kirk, Waller, Cook, and Williamson. He 
there met Stark and Rahn and the same matters were dis- 
cussed. Three days thereafter all of these parties again 
met at the above address and discussed the matter of ap- 
pellee becoming general manager and of Cook becoming 
expediter of appellant’s housing division, their respective 
duties, and the basis of their pay. Nothing was definitely 
agreed to at this meeting but around the middle of April 
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appellee and Cook were called back for a meeting with the 
officers of appellant at which time Kirk, Waller, Stark, and 
Rahn were present. At this meeting appellee was employed 
as general manager and Cook as expediter of the housing 
division on the basis of each receiving $25 per unit. These 
contracts were to be in writing and to be drawn up by 
Kirk. Appellee thereafter went to work in the latter part of 
April 1942 and continued until sometime in March 1944. 

About the first week in June 1942, Cook quit because of 
trouble with Kirk. Thereafter, about the middle of June, 
appellee asked Waller about Cook and who was going to 
take over his work. Waller then asked appellee if he would 
take it over. Thereafter, in the latter part of June 1942, 
appellee met with the officers of appellant and they agreed 
that he was to do the work of expediter in place of Cook 
and to receive the same pay of $25 per unit or a total of 
$50 per unit for both jobs. That it was discussed by the 
board that Kirk was refusing to include this agreement in 
appellee’s written contract as general manager because no 
release had been obtained from Cook. Because thereof it 
was understood that the agreement to pay appellee this 
additional amount for work as expediter was not to be in- 
cluded in his written contract as general manager. The 
release from Cook was obtained, dated May 22, 1948, but no 
written contract was ever drawn evidencing this oral agree- 
ment. Appellee’s contract as general manager was signed 
as of October 26, 1942. After Cook quit appellee did all 
the work as expediter in connection with all units sold by 
the appellant. This testimony finds support in other evi- 
dence offered by appellee. 

In regard to the parol evidence rule we said in Spiegal & 
Son v. Alpirn, 107 Neb. 233, 185 N. W. 415: “* * * where 
a written contract, signed by both parties, is complete in 
itself, and contains and expresses the mutual covenants 
and promises of both, without ambiguity or apparent 
omission; where the statement of the consideration therein 
is of a contractual nature, and not a mere acknowledgment 
of receipt, parol evidence is not admissible to contradict, 
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vary or add to the consideration expressed in the instru- 
ment itself.’ See Dunn v. Mutual Benefit Health & Acci- 
dent Ass’n, 185. Neb. 506, 282 N. W. 487. This finds further 
expression in the case of Robbs v. Illinois Rural Rehabilita- 
tion Corporation, 313 Ill. App. 418, 40 N. E. 2d 549, in the 
following from Telluride Power Transmission Co. v. Crane 
Co., 208 Ill. 218, 70 N. E, 319, as follows: “The rule is, that 
when the writings show, upon inspection, a complete legal 
obligation, without any uncertainty or ambiguity as to the 
object and extent of the engagement, it is conclusively 
presumed that the whole agreement of the parties was in- 
cluded in the writings. The fact that a point has been omit- 
ted which might have been embodied therein will not open 
the door to the admission of parol evidence in that regard. 
... The rule is too well recognized to require citation of 
authorities that all preliminary negotiations, whether oral 
or written, are merged in the written contract.” 

In Restatement of the Law, Contracts, § 287, p. 331, the 
parol evidence rule, insofar as it is here involved, is stated 
as follows: “PAROL EVIDENCE RULE; EFFECT OF 
INTEGRATION ON PRIOR OR CONTEMPORANEOUS 
AGREEMENTS. Except as stated in sections 240, 241 the 
integration of an agreement makes inoperative to add to or 
to vary the agreement all contemporaneous oral agreements 
relating to the same subject-matter; * * * .” 

Referring to the exception, we find the following in Re- 
statement of the Law, Contracts, § 240, p. 385: “IN WHAT 
CASES INTEGRATION DOES NOT AFFECT PRIOR 
OR CONTEMPORANEOUS AGREEMENTS. (1) An 
oral agreement is not superseded or invalidated by a subse- 
quent or contemporaneous integration, nor a written agree- 
ment by a subsequent integration relating to the same sub- 
ject-matter, if the agreement is not inconsistent with the in- 
tegrated contract, and (a) is made for separate considera- 
tion, or (b) is such an agreement as might naturally be 
made as a separate agreement by parties situated as were 
the parties to the written contract.” 

A discussion of the above is found in IX Wigmore on 
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Evidence (3 ed.), § 2480, p. 97, from which we quote in 
part: 

“The most usual controversy arises in cases of partial 
integration, t. e. where a certain part of a transaction 
has been embodied in a single writing, but another part has 
been left in some other form. Here obviously the rule 
against disputing the terms of the document will be ap- 
plicable to so much of the transaction as is so embodied, 
but not to the remainder. 

“Tt is of course incorrect to assume that what was not so 
embodied was in truth a part of that same transaction; it 
may have been a totally distinct transaction, merely coin- 
ciding in time. * * * 

“ * * * the inquiry is whether the writing was intended 
to cover a certain subject of negotiation; for if it was not, 
then the writing does not embody the transaction on that 
subject; and one of the circumstances of decision will be 
whether the one subject is so associated with the others 
that they are in effect ‘parts’ of the same transaction, and 
therefore, if reduced to writing at all, they must be governed 
by the same writing. 

“In searching for a general test for this inquiry, three 
propositions at least are capable of being generally laid 
down: 

“(1) Whether a particular subject of negotiation is em- 
bodied by the writing depends wholly upon the intent of the 
parties thereto. * * * 

“(2) This intent must be sought where always intent 
must be sought * * *, namely, in the conduct and language 
of the parties and the surrounding circumstances. The 
document alone will not suffice. What it was intended to 
cover cannot be known till we know what there was to 
cover. * * * There is a preliminary question for the judge to 
decide as to the intent of the parties, and upon this he hears 
evidence on both sides; his decision here, pro or con, con- 
cerns merely this question preliminary to the ruling of law. 
Tf he decides that the transaction was covered by the writ- 
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ing, he does not decide that the excluded negotiations did 
not take place, but merely that if they did take place they 
are nevertheless legally immaterial. If he decides that the 
transaction was not intended to be covered by the writing, 
he does not decide that the negotiations did take place, but 
merely that if they did, they are legally effective, and he 
then leaves to the jury the determination of fact. whether 
they did take place. * * * 


“(3) In deciding upon this intent, the chief and most 
satisfactory index for the judge is found in the circum- 
stance whether or not the particular element of the alleged 
extrinsic negotiation is dealt with at all in the writing. 
If it is mentioned, covered, or dealt with in the writing, 
then presumably the writing was meant to represent all 
of the transaction on that element; if it is not, then probably 
the writing was not intended to embody that element of 
the negotiation. This test is the one used by most careful 
judges, and is in contrast with the looser and incorrect in- 
quiry (post, section 2431) whether the alleged extrinsic 
negotiation contradicts the terms of the writing: * * *.” 

In accordance with the above rules the court submitted 
this issue by the following taken from instructions No. 1 
and No, 4: 

“Plaintiff claims in his pleadings and in the evidence 
that in addition to his written contract of October 26, 1942, 
which has been identified as Exhibit D-1 and read to you 
as part of the evidence and which entitles him to $25.00 per 
housing unit for the services therein described and which 
services plaintiff describes in a general way as general 
manager, that there was a prior oral agreement distinct 
from the written agreement, Exhibit D-1, which oral agree- 
ment plaintiff claims was entered into in early June, 1942, 
and which he claims entitles him to $25.00 per housing unit 
for services other than and different from those described 
in the written agreement which services plaintiff describes 
in a general way as expediter and coordinator. * * * 

“The burden in this case is on the plaintiff who in order 
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to recover herein must establish the following facts by a 
preponderance of the evidence, to-wit: 


“(a) That in addition to the written contract there was 
- an oral contract between him and the defendant which en- 
titled him to $25.00 per housing unit in addition to the 
$25.00 per housing unit provided for in the written contract, 
Exhibit D-1. 

“(b) That the services covered by the alleged oral con- 
tract were in addition to and different from the services 
contracted for in the written contract, Exhibit D-1.” 

Appellee’s testimony, which finds support in other evi- 
dence that he offered, shows an oral agreement to do work 
not covered by the written agreement and one based on 
separate consideration and under the circumstances such 
an agreement as might naturally be made a separate agree- 
ment by the parties thereto. 

Under the foregoing rules we do not think the court erred 
in the admission of this testimony for evidence tending 
to establish a separate oral agreement between the parties, 
based on a separate consideration, is admissible as to mat- 
ters upon which such written contract is silent, if such oral 
agreement does not tend to vary or contradict the terms 
of the written agreement and is such an agreement as might 
naturally be made a separate agreement by parties in their 
situations. 

In this connection the appellant contends there is no con- 
sideration for this oral agreement because it did not re- 
quire the appellee to do anything which he was not already 
required to do under the written agreement. It states this 
contention in the following language: ‘We challenge the 
plaintiff to set out in his brief any evidence as to anything 
which the plaintiff did for the defendant that he wasn’t 
called upon to do in the written contract, * * *.” 

The written contract of October 26, 1942, provided in 
section 3 with reference to appellee’s duties as general 
manager of the housing division as follows: “The duties and 
rights of said ARMAN shall be the general management of 
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the business of said DIVISION, and he shall assist in the 
manufacture, sale and delivery of all housing units to pur- 
chasers thereof, procure subcontractors, submanufacturers 
and suppliers acceptable to said CORPORATION, and ne- 
gotiate all arrangements in connection therewith, supervise 
the preparation of plans and specifications, submit bids, 
and generally to perform the duties of general manager 
of the DIVISION, devoting as much time as may be neces- 
sary.” It will be noticed that his employment did not 
necessarily require his full time but only ‘as much time as 
may be necessary,” he being paid on a unit and not a salary 
‘basis as provided in section 7-a of the contract. 


Appellee described what he considered were his’ duties 
‘8 general manager and as expediter and tells what he did 
that he considered came within the classification of both 
jobs. We think that some of the things which he describes 
‘as coming within the field of work as an expediter came 
‘within the purview of his duties as general manager of the 
housing division, particularly with reference to those pro- 
‘visions thereof which define his duties as follows: “* * * 
he shall assist in the * * * delivery of all housing units to 
purchasers thereof, procure subcontractors, * * * and sup- 
pliers acceptable to said CORPORATION, * * * and gen- 
erally to perform the duties of general manager * * * .” 


However, we think that the following acts which he testi- 
fies to having done as expediter do not come within his 
duties as general manager: Trips to the field where con- 
tracts have been let to see the erecting contractor for the 
purpose of selecting sites where the material could be un- 
loaded when it reached the project and to see that all panels 
‘were covered to protect them against the weather, particu- 
larly rain and snow; three or four days at Merrimac, Wis- 
consin, to assist in correcting trouble that had developed on 
that job in connection with assembling the building units; 
four or five days spent in connection with the Savannah, 
Illinois, project of 250 units in order to check the roof pan- 
els, determine the extent of the damage there, and fix the re- 
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sponsibility therefor; about ten days on the Merrimac, 
Wisconsin, project of 500 units to remove the objections 
made by the government before final approval could be ob- 
tained, hiring carpenters to fix and thereby remove the 
cause of these objections; the same being true on the Sa- 
vannah, Illinois, project of 250 units where difficulty was 
experienced with the roofs. Delay was experienced in the 
project of 430 units at Provo, South Dakota, because the 
drilling equipment of the contractor unexpectedly en- 
countered rock. It was therefore necessary to get a ma- 
chine that would handle the rock. After scouting through 
five different cities the appellee finally located two auto- 
matic drilling machines that would handle the situation. 
One of these was put in operation and work on this project 
went forward. Other instances of such work appear in the 
record. 

This issue was submitted to the jury by the following 
instruction: ‘‘That the services covered by the alleged oral 
contract were in addition to and different from the ser- 
vices contracted for in the written contract * * *.” 

We think this issue was properly submitted to the jury 
and there is sufficient competent evidence to sustain their 
finding. 

It is the appellant’s further contention that under cur 
holdings in National Supply Co. v. Chicago & N. W. Ry. 
Co., 108 Neb. 326, 187 N. W. 917, and Federal Farm Mort- 
gage Corporation v. Hughes, 137 Neb. 454, 289 N. W. 866, 
we should take judicial notice of the letter of January 31, 
1945, issued from the office of the Commissioner of Internal 
Revenue and under the principle of law announced in 
Martinez v. Johnson, 61 Nev. 125, 119 P. 2d 880, dismiss 
the appellee’s action. 

This principle is therein stated as follows: “ * * * that 
an act done, or contract made, in disobedience of the law, 
creates no right of action which a court of justice will en- 
force. 13 C. J. sec. 440; 17 C. J. S., Contracts, sec. 272; 
Drexler v. Tyrrell, 15 Nev. 114.” See, also, Hunt v. Raw- 
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leigh Medical Co., 71 Okl. 193, 176 P. 410, and Roddy v. 
Hill Packing Co., 156 Kan. 706, 187 P. 2d 215. 

A certified copy of this letter was offered in evidence 
and appears in the record as follows: 


“TREASURY DEPARTMENT 
Washington 25 

Office of 
COMMISSIONER OF INTERNAL REVENUE 
Structiform Engineering Company, 

JAN 31 1945 

234 South Wabash Avenue, 

Chicago, Illinois. 
Attention: Mr. Charles C. Kirk, 
Executive Vice President. 
Gentlemen : 

Reference is made to your letter dated January 12, 1945 
requesting reconsideration of rulings of the Salary Stabili- 
zation Unit with respect to your applications dated Sep-. 
tember 15, 1944 and November 14, 1944 concerning the 
compensation of Mr. Joseph F. Arman, formerly an em- 
ployee of your company, and furnishing further information 

relative thereto. 

According to the information now before this office, it 
appears that Mr. Arman was employed by you as general 
manager on or about October 14, 1942, and that a written 
employment agreement was entered into on October 26, 
1942, a copy of which is attached to your letter dated Sep- 
tember 15, 1944, above referred to. It further appears that 
Mr. Arman claims that on or about November 16, 1942 the 
said written agreement was enlarged, modified and amended 
by an oral agreement, and that suit is now pending in the 
District Court of Dodge County, Nebraska, concerning 
his employment with your company. 

Since the employment of Mr. Arman involved the estab- 
lishment of a new job classification after October 3, 1942, 
and the salary rates provided for by the written contract 
appear to be not in excess of those prevailing for similar 
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job classifications within your own organization or within 
the local area on September 15, 1942, approval is not re- 
quired for payments made in accordance with the terms of 
said written contract. ; 

Any amount paid to or received by Mr. Arman in excess 
of the amount of payments provided for by the terms of 
said written contract will be considered as a salary increase 
such as may not be made without prior approval of the 
Commissioner of Internal Revenue. 

This ruling, which it should be understood is for salary 
stablilzation purposes only, is based upon the information 
contained in the file of your case. If the information is. 
subsequently found to be incorrect, this ruling shall have 
no force or effect. 

By direction of the Commissioner. 

Very truly yours, 
W. A. Gallahan 
Acting Deputy Commissioner.” 

This contention requires an examination of the Stabiliza- 
tion Act of 1942, as passed by Congress on October 2, 1942, 
(50 U.S.C.A., §§ 961-971, pp. 450-459), amending the 
Emergency Price Control Act of 1942, as passed by Con- 
gress on January 30, 1942, (50 U.S.C.A., §§ 901-924, pp. 
313-386), the executive orders and regulations issued pur- 
suant thereto together with the regulations formulated and 
approved to carry out and enforce the same to see if they 
are applicable, for the appellee did not have the approval 
of the Commissioner of Internal Revenue as therein pro- 
vided. 

First, was the Act created for the purpose of dealing with: 
factual situations where the question of whether the con- 
tract was actually entered into or not is in dispute? We 
think not. 

The purpose of the Act is stated in the Stabilization Act 
of 1942 (50 U.S.C.A., § 961, p. 450) as follows: “In order: 
to aid in the effective prosecution of the war, the President 
is authorized and directed, on or before November 1, 1942,. 
to issue a general order stabilizing * * * wages, and salaries, 
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affecting the cost of living; and, except as otherwise pro- 
vided in this Act, such stabilization shall so far as prac- 
ticable be on the basis of the levels which existed on Sep- 
tember 15, 1942.” This same purpose is expressed in the 
last paragraph of the letter hereinbefore set forth wherein 
it is stated: “This ruling, * * * is for salary stabilization 
purposes only, * * *.””’ We do not think that the Act, or any 
order or regulation issued pursuant thereto, conferred upon 
.the Commissioner of Interna] Revenue or any other ad- 
ministrative officer appointed or directed to carry out its 
purpose, the authority to determine the factual issue of 
whether or not a contract of employment had been entered 
into by the parties. Its purpose was to deal solely with 
contracts of employment existing at the time of the en- 
actment or those to be entered into or to become effective 
thereafter. The question as to whether or not a contract ex- 
isted, where the same was in dispute, was left to the courts 
and was here properly submitted to the jury. 

Second, if the contract was entered into prior to October 
8, 1942, was approval by the Commissioner of Internal 
Revenue necessary? 

This issue was submitted to the jury by the following 
instruction: “The burden in this case is on the plaintiff 
who in order to recover herein must establish the follow- 
ing facts by a preponderance of the evidence, to-wit: * * * 
(c) That the alleged oral contract, if you find that one was 
entered into between plaintiff and defendant, was entered 
into prior to October 3, 1942. ‘In explanation of this the 
court advises the jury that on October 3, 1942, a United 
States law or regulation went into effect requiring ap- 
proval by the proper cfficials of contracts such as the oral 
contract alleged by plaintiff before it could become effective. 
This regulation did not apply to contracts made prior to 
October 3, 1942, but does apply to those made after that 
date. It is not shown or claimed that the alleged oral con- 
tract was ever approved by the proper United States official 
and therefore if it was made after October 3, 1942, it was 
invalid and plaintiff cannot recover thereon.” 
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The Act and regulations, insofar as the subject matter 
here is concerned, went into effect on October 3, 1942, with 
the purpose of stabilizing wages and salaries then existing 
but, insofar as practicable, to be measured by the level ex- 
isting on September 15, 1942. There is nothing in the Act 
or regulations that seeks to make it retroactive and prior to 
October 8, 1942, no approval was required. This is further 
evidenced by the following applicable provision frcm the 
regulations of the Commissioner of Internal Revenue: 
“Where an employer had, prior to October 3, 1942 cus- 
tcmarily paid a salary or salaries on a fixed percentage 
basis, or had entered into a contractural agreement prior 
to that date to pay a salary or salaries on a fixed percentage 
basis, such employer may continue to pay, without the ap- 
proval of the Commissioner of Internal Revenue, such sal- 
ary or salaries determined in accordance with such custom 
or agreement, provided no change has been made in the 
percentage or method of determining the amount payable.” 
Regulation 1002.14 issued September 26, 1944, 9 Federal 
Register 11838. 

This is also in accordance with the letter of January 31, 
1945, issued from the office of the Commissioner of Internal 
Revenue. Therein the date of November 16, 1942, a date 
after October 3, 1942, is taken for the purpose of ruling but 
it will be noticed that in the closing paragraph it is expressly 
set forth that “This ruling, * * * is based upon the infor- 
mation contained in the file of your case. If the information 
is subsequently found to be incorrect, this ruling shall have 
no force or effect.” It is apparent from the communication 
as a whole that the Commissioner was not attempting to 
make a finding of fact as to when the contract became ef- 
fective. 

We do not think the Act requires any approval of con- 
tracts of employment in existence and in full force and ef- 
fect prior to October 3, 1942, and the instruction properly 
submitted that issue to the jury. 

In this respect we have not overlooked certain cases 
cited by appellant where requirements contained in federal 
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acts or regulations were held to be conditions necessary to 
be performed in order to state a cause of action. But in those 
cases either by the pleadings, as in Kells v. Boutross, 184 
Misc. 206, 53 N.Y.S. 2d 734, or by findings of fact, as in 
Morrison v. Hutchins, 158 Kan. 123, 144 P. 2d 922, and Les- 
ter v. Isaac, 63 Cal. App. 2d Supp. 851, 146 P. 2d 524, the 
subject matter was brought squarely within the purview of 
the Act. 

Such would be the situation here, if the contract was 
made and entered into after October 3, 1942, and such was 
the effect of instruction No. 4-c by which this question was 
properly submitted to the jury. 

Appellant contends that under the following regulation 
issued by the Commissioner of Internal Revenue the court 
erred in refusing to give its tendered instruction No. 3. 

Regulation 1002.13 issued September 4, 1943 (8 Federal 
Register, p. 12432), provides in part as follows: “Unless 
otherwise expressly exempted, any change in a salary rate, 
provided for in any agreement existing as of October 3, 
1942 in the case of salaries of more than $5,000 per annum, 
* * * which is to take effect at some future date or on the 
happening of some future event, is subject to the provi- 
sions of the regulations in this part regardless. of when the 
agreement was made.” 

Instruction No. 3 tendered by appellant is as follows: 
“You are instructed that if there was an agreement exist- 
ing as of October 3, 1942, between the plaintiff and defend- 
ant involving the payment of more than $5,000 per year 
which was to take effect at some future date or upon the 
happening of some future event, you should find for the de- 
fendant.”’ 

The appellant refers to that. part of the regulation which 
we have italicized and which is contained within its re- 
quested instruction. 

We do not think the court erred in refusing to give the 
requested instruction. There was no evidence with refer- 
ence to the contract entered into in June 1942, from which 
the jury could find that it was not to take effect until some 
date or the happening of some event after October 3, 1942. 
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With reference to this contract, which the jury. by their 
verdict found tc exist, the only evidence is that it was to 
take effect immediately, that is, in June 1942, and that ap- 
pellee was to receive as a basis of pay the sum of $25 per 
unit for all units sold by the housing division. 

It is true there is evidence that this agreement was 
not to be reduced to writing until a release was obtained 
from Cook, which did not cecur until in May 19438, but this 
in no way or manner deferred the effective date thereof. 
Likewise the first units were not sold until after October 3, 
1942, but the contract was at all times in force for there can 
be no question that if units had been sold prior to October 
3, 1942, the appellee would have been entitled to pay. 

Neither of these circumstances, that is, the delay in put- 
ting the contract in writing or the fact that no units were 
sold until after October 3, 1942, caused the contract, which 
had been entered into prior thereto, to take effect at some 
future date or on the happening of some future event. 

We think the case was properly submitted to the jury 
and, on the basis of the jury’s verdict, the contract was not 
within the purview of the Act and the regulations issued 
pursuant thereto. Therefore, no approval was required 
from the Commissioner of Internal Revenue to authorize 
the court to proceed with its enforcement. 

For the reasons set forth herein we think the verdict 
of the jury and the judgment of the court entered pursuant 
thereto should be affirmed. 

AFFIRMED. 


SUSIE TOBAS, EXECUTRIX OF THE ESTATE OF FRED TOBAS, 
DECEASED, ET AL., APPELLANT, V. MUTUAL BUILDING AND 
LOAN ASSOCIATION OF NORTH PLATTE, DEFENDANT, REID 
BUSH AND GERTRUDE HAMILTON, INTERVENORS 
AND APPELLEES. 
24 N. W. 2d 870 
FILED NOVEMBER 12, 1946. No. 32106. 


1. Building and Loan Associations. The words, “Whenever any such 
certificates are made to the joint account of two or more persons, 
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the account represented thereby shall beypayable to the survivor,” 
contained in section 8-317, R. S. 1943, is intended for the pro- 
tection of the building and loan association and; in addition 
thereto, fixes the property rights of the persons named, unless 
a contrary intent affirmatively appears from the terms used in 
the stock certificate. 

2. Gifts. This provision of the statute is in derogation of the 
common law and eliminates all legal refinements and techni- 
calities growing out of judicial precedents determining the 
nature of the transactions therein described since the adoption 
of the act. 

3. Descent and Distribution. The Legislature has full power within 
constitutional limits to provide the manner of distribution of the 
estates of deceased persons and to define the method of creating 
the various types of estates in real and personal property. When 
such action is taken by clear and unambiguous language, this 
court is required to give effect thereto. 

APPEAL from the district court for Lincoln County: J. 


LEONARD TEWELL, JUDGE. Affirmed as modified. 


V. H. Halligan, for appellant. 
Beatty, Clarke & Murphy and E. H. Evans, for cross- 
appellant and appellees. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
CHAPPELL, and WENKE, JJ., and Pollock, District Judge. 
CARTER, J. 

The only question involved in this case is whether certi- 
ficates of paid-up stock in a building and loan association 
made payable to “Fred Tobas or Gertrude Hamilten or. 
either or survivor’ and “Fred Tobas or Reid Bush or either 
or survivor,” are payable to the survivor of such two per- 
sons upon the death of the other where the deceased pur- 
chased, caused their issuance, accepted and retained the 
possession of such stock certificates until his death. From 
a finding in favor of the survivors, the administrator of the 
estate of Fred Tobas and the administrator of the estate 
of Susie Tobas appeal. 

The record shows that on August 24, 1933, Fred Tobas 
was the sole owner of paid-up stock in The Mutual Building 
and Loan Association of the value of $4,000. On that date 
he sold the stcck certificates to the association for cash and 
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repurchased four $1,000 certificates. Two of the certificates 
were made payable to “Fred Tobas or Gertrude Hamilton 
or either or survivor” and the other two were made payable 
to “Fred Tobas or Reid Bush or either or survivor.” It is 
not disputed that Tobas retained possession of three of the 
certificates until his death, he having cashed one of the cer- 
tificates in which Reid Bush appeared as a joint payee in his 
lifetime. 

The record discloses that Gertrude Hamilton was a step- 
daughter of Tobas and that Reid Bush was her son. There 
is conflicting evidence in the record as to the relationship 
of these parties to Tobas during his lifetime. Without re- 
viewing the evidence in detail we think it shows that Bush 
was always on very friendly terms with Tobas and that 
Gertrude Hamilton was at times in disfavor with him. At 
the time of the death of Tobas he left surviving him his 
fourth wife, Susie Tobas, who was the sole beneficiary in 
his will. 

The evidence shows that Tobas collected the dividends on 
the stock and applied them to his own use. The dividend 
checks were made payable to Fred Tobas and were cashed 
by him on his own signature. In 1942, Tobas cashed one of 
the certificates on which Reid Bush appeared as a joint 
payee. It was cashed on the signature of Tobas only and 
the money obtained was used by Tobas as his own, although 
the record shows that he gave it to Reid Bush to be used 
in the purchase of a home. It is the contention of the ap- 
pellants that the evidence shows Tobas always considered 
the stock certificates as his own during his lifetime and that 
he never intended and did not transfer a present interest in 
them to Gertrude Hamilton or Reid Bush when he caused 
their names to be included as joint payees in the manner 
hereinbefore shown. It is contended by appellants that the 
evidence shows Tobas intended that Gertrude Hamilton and 
Reid Bush were to have an interest only at the time of his 
death and not before, and that the joint payee provisions 
were therefore testamentary in character and void as being 
contrary to the statute of wills. 
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We think the decision of the case rests upon the interpre- 
tation to be given to that part of section 8-317, R. S. 1943, 
providing: “Whenever any such certificates are made to the 
joint account of two or more persons, the account repre- 
sented thereby shall be payable to the survivor.” This pro- 
vision was first enacted in 1919 and does not appear to have 
been previously before this court for interpretation. 

The principles announced in McConnell v. McCook Na- 
tional Bank, 142 Neb. 451, 6 N. W. 2d 599, appear to be de- 
terminative of the issues here raised. In that case the court 
had before it the question of the proper construction to be 
given to section 8-167, R. S. 1948, which provides: “When a 
deposit in any bank in this state is made in the name of two 
or more persons, deliverable or payable to either or to their 
survivor or survivors, such deposit, or any part thereof, or 
increase thereof, may be delivered or paid to either of said 
persons or to the survivor or survivors in due course of 
business.” 

In the McConnell case we held that the statute not only 
was for the protection of the bank, but that it also fixes the 
property rights of the persons named, unless a contrary 
status appears from the terms of the deposit. It was further 
held that when a deposit payable to either of two persons 
is made in a bank, either expressly as joint tenants with 
right of survivorship or without those qualifying words, 
upon the death of one of the payees the deposit under the 
statute is payable to the survivor or survivors. It was then 
held that the relationship of one payee to the other is not 
material under the wording of the statute. 

It cannot be denied that the statute before us for consider- 
ation is in derogation of the common law. It is evident that 
the Legislature intended to eliminate the confusion, contra- 
dictions, and perplexing distinctions in the judicial pre- 
cedents on this subject. Whether or not the provisions of 
the stock certificates here involved were to be decided under 
the law governing gifts among the living or on the theory 
that each joint payee held in trust for the benefit of the 
other, and the refinements growing out of these two 
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theories, evidently appeared so technical to the Legislature 
that legislation thereon was deemed advisable. That the 
Legislature, had the power to define the meaning of the 
terms used in the issuance of building and loan association 
stock certificates cannot be questioned. What then did it 
mean when it used the language contained in section 8-317, 
R. S. 1943? 

It seems to us that the Legislature has said when a build- 
ing and loan association stock certificate is made to the joint 
account of two or more persons, that irrespective of pre- 
vious judicial pronouncements concerning consideration, 
gifts, trusts, testamentary dispositions, and the multitude 
of other legal propositions contained in former cases on the 
subject, where one of the payees dies, the survivor or sur- 
vivors are entitled to the full title thereto as a matter of 
statutory law. In other words, by causing the stock certi- 
ficate to be issued in the form mentioned in the statute, the 
result therein set forth ipso facto obtains. If any other re- 
sult is intended, the purchaser must manifest that intent 
by the language used. In re Estate of Johnson, 116 Neb. 
686, 218 N. W. 739; McConnell v. McCook National Bank, 
supra. 

We have examined the authorities relied upon by the 
appellant and find that they are not in point where a statute 
exists such as we have in the present case. The argument 
that the transaction was testamentary in character and 
void as a noncompliance with the statute of wills is not 
tenable for the reason that the quoted section of the statute 
relied upon furnishes ample authority for the disposition 
made, even though in conflict with the statute of wills. The 
one statute is no more sacred than the other. We know of 
no valid reason why the Legislature may not make excep- 
tions to the statute of wills in providing for the disposition 
of the property cf deceased persons, or change the method 
of creating the various types of estates in real or personal 
property if constitutional requirements are met. The lan- 
guage of the statute is plain and unambiguous. It was 
clearly within the power of the Legislature to enact. By 
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simply giving the ordinary meaning to the words used in 
the statute, the position of the appellees in the present case 
must be sustained. 

The appellee cross-appeals from the action of the trial 
court in failing to tax the costs of the deposition of Reid 
Bush against the appellants. The basis of the trial court’s 
action is not shown by the record. The ordinary rule is that 
the successful party is entitled to a judgment for costs. § 
25-1708, R. S. 1943. No reasons appear of record why the 
general rule was not followed in the present case. Under 
such circumstances the successful party should be allowed 
costs as of course. § 25-1710, R. S. 1948. The alleged 
error raised by the cross-appeal is well taken and the costs 
of the deposition will be taxed to appellants. 

Consequently the judgment of the district court, with the 
cost of the deposition in question added thereto, is affirmed. 

AFFIRMED AS MODIFIED. 


_ ROBERT SMOLCZYK ET AL., PLAINTIFFS IN ERROR, V. GAYLE 
GASTON ET AL., DEFENDANTS IN ERROR. 
24 N. W. 2d 862 


FILED NOVEMBER 12, 1946. No, 32125. 


1. Contempt: INJUNCTION. The willful violation of an injunctive 
order constitutes criminal contempt and is punishable as such. 

. An attempt to avoid the effect of an injunctive order 
by subterfuge is as much a contempt of court as though accom- 
plished by direct action. 

8. Constitutional Law. Imprisonment is not involuntary servitude, 
but imprisonment at hard labor is involuntary servitude within 
the meaning of article I, section 2, of the Constitution of Ne- 
braska, 

4. Contempt. Contempt of court in disobeying an injunctive order is 
not a crime and may not, therefore, be punished by imprisonment 
at hard labor. 


Error to the district court for Keith County: J. LEONARD 
TEWELL, JUDGE. Affirmed as Modified. 

Zelma D. Derry and George B. Dent, Jr., for plaintiffs in 
error. 

Halligan, McIntosh & Feltz, for defendants in error. 
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Heard before PAINE, CARTER, MESSMORE, YEAGER, CHAP- 
PELL, and WENKE, JJ., and POLLOCK, District Judge. 

CARTER, J. 

This is a proceeding brought against the plaintiffs in 
error, charging them with willful contempt for violating an 
order of injunction which enjoined them from operating a 
dance hall in a residential district of the city of Ogallala. 
The trial court found the defendants guilty, and imposed a 
sentence of 60 days in jail upon plaintiff in error, Robert 
Smolezyk, and a fine of $100 on plaintiff in error, Berna- 
dette Smolezyk. Error proceedings were instituted to ob- 
tain a review of the case in this court. 

On May 18, 1943, the district court entered an order 
enjoining plaintiffs in error from operating the dance hall 
in question in language as follows: “It is therefore ordered, 
adjudged and decreed by the court that the said dance hall 
operated by said defendants as alleged in said petition is a 
nuisance and is hereby enjoined. That said defendants, 
their agents, servants or employees are hereby enjoined 
from the operation of public dances, and from operating or 
allowing the same to be operated, for any amusement cal- 
culated to induce or reasonably apt to induce the gathering 
of a large crowd upon the premises of said defendants upon 
which said dance hall is located. That the operation of a pub- 
lic dance hall or amusement for public gatherings is hereby 
enjoined.” 

The foregoing order was superseded and the dance hall 
operated until the order became final three months later 
through failure of the defendants to complete their appeal. 
For a period of approximately seven months thereafter no 
use was made of the premises. Thereafter plaintiffs in 
error undertook to lease the building for private parties 
described generally as dancing parties, banquets and gather- 
ings of a similar nature. They devised a statement for the 
lessee of the building to sign, the substance of which was: 
“We the undersigned hereby agree to sponsor a private 
dance, by invitation only, at Crystal Pavilion on (date).” 
The attendance of each party was limited to 35 couples, 
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although a number in excess of that attended on two or 
three occasions. A sign was placed in the hall which pur- 
ported to advise all that: “This is a ‘Private’ dance. Only 
invited guests allowed.”” As many as ten dances were held 
in a month under this plan of operation. One or both plain- 
tiffs in error were present at each dance to operate the juke 
box and supervise the use of the building. The evidence 
shows that although there were many sponsors for the 
dances, a large number of those attending came regularly 
to all the sponsored dances. It is also shown that conditions 
in and around the premises were quite similar to conditions 
existing before the injunctive order was issued, except that 
fewer cars and patrons were present. The honking of horns, 
starting of motors and noises usual to gatherings of this 
kind were present, although to a lesser degree than previous 
to the issuance of the injunction. 

On March 16, 1946, a complaint for contempt was filed, 
charging the violation of the injunctive order. After a trial 
the district court found in substance that the injunctive 
order enjoined the use of the premises as a dance hall and 
that defendants knowingly and willfully operated said 
premises as a dance hall in the manner charged. The court 
further found that the method of operation of the dance 
hall since the entry cf the injunctive order was a subterfuge 
to avoid the effect of the decree. The court thereupon im- 
posed the penalties from which the present error proceed- 
ings were taken. 

It is the contention of plaintiffs in error that the injunc- 
tive order restrained the use of the premises as a public 
dance hall only and that its use as a private dance hall was 
in no manner affected. With this we cannot agree. The 
trial court adjudged that the dance hall was a nuisance and 
that it should be enjoined as such. While it is true that 
the order contained a further provision: “That said defend- 
ants, their agents, servants or employees are hereby en- 
joined from the operation of public dances, and from operat- 
ing cr allowing the same to be operated, for any amusement 
calculated to induce or reasonably apt to induce the gather- 
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ing of a large crowd upon the premises of said defendants 
upon which said dance hall is located,” it was clearly ex- 
planatory of the finding that the premises constituted a 
nuisance and should be enjoined as such. The wording 
indicates no intent on the part of the court to in any manner 
limit the finding that the premises constituted a nuisance 
and that the injunction was directed at the abatement of the 
nuisance. For seven months plaintiffs in error gave similar 
effect to the order. It then appears that plaintiffs in error 
for the first time interpreted the injunction in such a man- 
ner as to exclude private parties and banquets if they did 
not reach such proportions as to be called a “large crowd.” 
Plaintiffs in error then arbitrarily determined that a group 
of 35 couples or less was not a “large crowd” as that term 
was used in the injunctive order. The routine of requiring 
a sponsor to sign a purported lease of the premises, for the 
purpose of sponsoring a private dance by invitation only, 
could not have the effect of changing the nature of the 
gathering. Nor could the placing of signs declaring that a 
private dance was in progress have the effect of changing 
its true nature. In fact, the meticulous care employed to 
name the gathering a private dance tends to sustain the 
finding of the trial court that it was a subterfuge to escape 
the restraining provisions of the injunction order. But, 
whether it was or not, the injunction order was violated 
when the alleged private dances were held. Plaintiffs in 
error will nct be permitted to place their own interpretation 
upon the plain language of the injunction and then operate 
under a plan meeting the requirements of their interpreta- 
tion with impunity. The care with which the plan was de- 
vised and carried out indicates a full knowledge of all the 
facts and a premeditated attempt to circumvent the plain 
meaning of the court’s order. 

There is evidence in the record of a newspaper account 
interpreting the meaning of the injunction order as being 
similar to that alleged by plaintiffs in error. Plaintiffs in 
error had attorneys employed, and, assuming the possibility 
that plaintiffs in error did not know where the power to in- 
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terpret an injunctive order lay, their counsel certainly 
knew that it was in the courts and not the public press. 

Plaintiffs in error also testify that they sought the advice 
of legal] counsel and that they were advised that the holding 
of private dances was not restrained by the injunction order. 
Such evidence, if found to be true, bears only on the ques- 
tion whether there was a willful disobedience of the injunc- 
tion. Whipple v. Nelson, 138 Neb. 514, 293 N. W. 382. But 
in the present case the evidence sustains the finding of a 
willful violation of the injunction beyond a reasonable doubt. 
That the course pursued was on the advice of counsel can- 
not under such circumstances constitute a defense. 

With reference to the contention of Bernadette Smolezyk 
that the fine of $100 and costs assessed against her was ex- 
cessive, we find that such contention is without merit. As to 
the claim of Robert Smolezyk that a sentence of 60 days in 
jail at hard labor and for the payment of the costs is ex- 
cessive and irregular, an entirely different question is posed. 

The Constitution of this state provides: “There shall be 
neither slavery nor involuntary servitude in this state, 
otherwise than for punishment of crime, whereof the party 
shall have been duly convicted.” Constitution, art. I, sec. 2. 

Under the holdings of this court contempt is not a crime, 
although in the nature of a criminal proceeding. Butter- 
field v. State, 144 Neb. 388, 18 N. W. 2d 572. Imprisonment 
‘is not servitude, but labor enforced_as a punishment is in- 
voluntary servitude. Flannagan v. Jepson, 177 Iowa 393, 
158 N. W. 641. In State v. West, 42 Minn. 147, 43 N. W. 845, 
it is said: “There is nothing better settled than that enforced 
labor is ‘involuntary servitude’ within the meaning of such 
constitutional provision.”” And in Ex parte Wilson, 114 
U. S. 417, 5 S. Ct. 935, 29 .L. Ed. 89, it is stated: ‘““Imprison- 
ment at hard labor, compulsory and unpaid, is, in the. 
strongest sense‘ of the words, ‘involuntary servitude for- 
crime,’ * * *.” 

The definition of involuntary servitude being thus es-. 
tablished, it follows that the sentence imposing a jail term. 
at hard labor for contempt of court is invalid as being in: 
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violation of the cited constitutional provision. We therefore 
modify the sentence of the trial court by eliminating there- 
from the words “at hard labor’’ contained therein. 

It is urged that the jail sentence imposed is excessive. 
Generally speaking, contempt proceedings provide a 
method for enforcing the maintenance of order and decorum 
in,court proceedings, the enforcement of its writs and 
orders, and the punishment of acts done out of court tend- 
ing to obstruct the administration of justice. The trial 
court had the parties before him and had a better oppor- 
tunity to judge the degree of willfulness and contumacious- 
ness of the contempt than does this court. An examination 
of the record reveals ample evidence to sustain the action 
of the trial court. Unless an abuse of discretion is evident, 
offenses against the authority and dignity of a court must 
be left largely to the judgment of the court against which 
the offense was directed. Unless such a rule be followed, 
trial courts will be greatly handicapped in protecting the 
authority and dignity of the courts and in maintaining a 
public attitude of genera] obedience to law as announced 
by judicial pronouncement. 

Except for the one modification hereinbefore noted, the 
judgment of the trial court is affirmed. 

AFFIRMED AS MODIFIED. 


Lioyp A. HENRY, APPELLANT, Vv. VILLAGE OF COLERIDGE, 
APPELLEE. 
24 N. W. 2d 922 
FILep NOVEMBER 12, 1946. No. 32130. 


1, Workmen’s Compensation. An accidental injury, to be compensable 
under the Workmen’s Compensation Act, must have had its origin 
in or have been incidental to the employment, or it must have re- 
sulted from a risk which by reason of the employment exposed the 
employee to a greater hazard than if he had not been so employed. 

. Evidence that the presence of the injured employee at the 

place of injury was due to the employment, although at a place 

where his employment did not require him to be, is not sufficient 
to sustain an award if the injury sustained resulted from a cause 
having no relation to the nature of the employment. 
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APPEAL from the district court for Cedar County : SIDNEY 
T. FRUM, JUDGE. Affirmed. 

Philip H. Robinson, for appellant. 

Joseph H. McGroarty, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

CARTER, J. 

The plaintiff commenced this action against the Village of 
Coleridge to recover benefits claimed to be due under the 
Workmen’s Compensation Act. From an adverse decree 
plaintiff appeals. 

The plaintiff was a rural mail carrier and farmer. He 
also belonged to the volunteer fire department of the Village 
of Coleridge. As such volunteer fireman, plaintiff was in- 
structed to attend any fire as quickly as possible, either by 
reporting at the fire house or going directly to the fire. On 
the evening of February 2, 1944, at approximately eight 
p. m., while engaged in his usual personal pursuits, the fire 
alarm was sounded, requiring him to attend a fire. In hurry- 
ing through the kitchen to his automobile and in making a 
sharp turn required in so doing, plaintiff slipped and fell on 
a slippery floor. The fall resulted in the severing of the 
supraspinatus tendon of the right shoulder. The partial 
total disability of the right arm is estimated at 25 percent. 
The facts are not in dispute. The only question raised is 
whether the accident arose out of and in the course of the 
employment. 

We are of the opinion that the injury did not arise out of 
and in the course of the employment, as those expressions 
are used in the Workmen’s Compensation Act. For an injury 
to be compensable there must be a causal connection be-. 
tween the employment and the injury. It is not enough that 
because of the employment the employee was at a place 
other than one required by the employment when the in- 
jury occurred, where there is no causal connection between. 
the injury and the employment. 

It is on the foregoing principles that a general rule has: 
been formulated to the effect that injuries sustained while: 
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going to or returning from work are not compensable. 
Siedlik v. Swift & Co., 122 Neb. 99, 289 N. W. 466; Rich- 
tarik v. Bors, 142 Neb. 226, 5 N. W. 2d 199. This general 
rule, there being some exceptions thereto that are not per- 
tinent here, is supported by specific provisions of the com- 
pensation act, wherein it is stated: ‘Without otherwise 
affecting either the meaning or the interpretation of the 
abridged clause, ‘Personal injuries arising out of and in 
the course of employment,’ it is hereby declared: Not to 
cover workmen except while engaged in, on or about the 
premises where their duties are being performed, or where 
their service requires their presence as. a part of such service 
at the time of the injury, and during the hours of service 
as such workmen, and not to cover workmen who, on their 
own initiative, leave their line of duty or hours of employ- 
ment for purposes of their own.” § 48-151, R. S. 1943. 

We do not think it can be logically said when appellant 
slipped in the kitchen of his own home, even though he was 
on his way to his automobile for the purpose of attending 
the fire, that the accident resulted from the nature and cir- 
cumstances of the employment. The mishap was one that 
might have occurred at any time, irrespective of appellant’s 
status as a volunteer fireman. 

It is the theory of appellant that had he not been a volun- 
teer fireman, and had there not been a fire alarm, he would 
not have been hurrying through his kitchen and exposed 
to the danger of slipping. From this premise it is argued 
that the accident arose out of the employment. The argu- 
ment is not tenable. An employee’s course of travel is oft- 
times incidentally affected by his employment; yet, if an 
accident occurs, it cannot be said to have a causal connec- 
tion with his employment from that fact alone. Cases in- 
volving accidents while going to or returning from work 
fall in that category. Neither can it be successfully argued 
that appellant’s fall in the kitchen of his own home was 
incidental to the employment, as it could well have been if 
the fall had occurred on the premises of the employer. Nor 
did the injury result from a risk connected with the em- 
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ployment. For an injury to be compensable the accident 
must have had its origin in or have been incidental to the 
employment, or it must have resulted from a risk which 
by reason of the employment exposed the employee to a 
greater hazard than if he had not been so employed. Socha 
v. Cudahy Packing Co., 105 Neb. 691, 181 N. W. 706; Gale 
v. Krug Park Amusement Co., 114 Neb. 482, 208 N. W. 739; 
Lumbermen’s Mutual Casualty Co. v. Industrial Accident 
Commission, 134 Cal. App. 181, 25 P. 2d 22; Olson Drilling 
Co. v. Industrial Commission, 386 JI]. 402, 54 N. E. 2d 452. 

We think the trial court correctly found that the injury 
here involved did not result from an accident arising out of 
and in the course of the employment within the meaning 
of the Workmen’s Compensation Act. 

AFFIRMED. 


W. H. BARNHART, APPELLEE, V. WAYNE HENDERSON, 
APPELLANT. 


24 N. W. 2d 854 
FILED NOVEMBER 12, 1946. No. 32105. 


1. Pleading: EVIDENCE. A party may at any and all times invoke the 
language of his opponent’s pleading, on which a case is being 
tried, on a particular issue, as rendering certain facts indis- 
putable; and in doing this he is neither required nor allowed to 
offer such pleading in evidence in the ordinary manner. 

. When an admission is treated as a matter of pleading 
excusing the pleader’s opponent from offering evidence on the 
point admitted, the admission is necessarily conclusive as to the 
fact admitted, but it does not preclude the party making it from 
proving other independent facts in avoidance of those admitted. 

3. Sales: CARRIERS. C. O. D. is a term that means collect on delivery, 
and arises only by contract. 

4. Carriers. A carrier receiving a load of hogs on ac. o. d. shipment 
acts as bailee to transport the hogs and as an agent to collect 
the purchase price by receiving a draft therefor, when the carrier 

. has an agreement with the consignor to such effect, 

5. Principal and Agent. Where one, not assuming to act for himself, 
does an act for or in the name of another person upon an assump-~ 
tion of authority to act as an agent of the latter, even though ~ 
without any precedent authority whatever, if the person in whose 
name the act was performed subsequently ratifies or adopts what 
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has been done, the ratification relates back and supplies original 
authority to do the act. 

6. Carriers. Nonperformance by a carrier, of its duty to act as agent 
for the shipper in the collection of the stated price of a c. o. d. 
shipment of hogs, makes it liable for whatever could have been 
collected if the duty had been fulfilled. 

7. Trial. The finding of a trial judge in a law action has the force 
of a verdict and will not be disturbed on appeal unless clearly 
wrong. . 

APPEAL from the district court for Antelope County: 
FAY H. PoLLock, JUDGE. Affirmed. 

R. J. Shurtleff and R. M. Kryger, for appellant. 

Peterson & Peterson, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

MESSMORE, J. 

This is an action at law wherein the plaintiff, as shipper, 
claims he made an oral agreement with the defendant that 
the defendant transport a truckload of hogs to a certain 
destination and collect the purchase price thereof upon de- 
livery to the consignee, by taking a draft in payment there- 
for. The driver of defendant’s truck failed to collect in 
accordance with the agreement. Plaintiff sues to re- 
cover the balance due on the purchase price of the hogs, the 
consignee having made payment in part. Jury was waived, 
and trial had to two district judges. The court found gen- 
erally for the plaintiff and against the defendant, and that 
there was due and owing from the defendant the sum of 
$1,242.31, with interest; that the allegations contained in 
the petition of the plaintiff were true, and that the plain- 
tiff should have and recover from the defendant the sum of 
$1,242.31, interest and costs. Judgment was rendered ac- 
cordingly. From the overruling of the motion for new trial, 
defendant appeals. 

While the petition designates one R. L. Colson, first real 
name unknown, as a defendant, he is not a party to this 
appeal. 

For convenience the parties will be designated as they 
appeared in this action in the district court, with the ex- 
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ception of defendant, R. L. Colson, who will hereafter be 
referred to as Colson. 

The petition alleges, in substance, that the defendant is 
engaged in the trucking business, and R. L. Colson is an 
employee of the defendant; that on cr about April 10, 1944, 
the plaintiff entered into an oral agreement with Walter 
Brandt, by and through his agent Arnold Brandt, to sell and 
deliver to Walter Brandt 146 head of hogs at the agreed 
price of 1214 cents per pound, to be delivered to the farm of 
Walter Brandt at La Porte City, Iowa, and upon delivery, 
either Walter or Arnold Brandt to pay the full purchase 
price in the sum of $2,381.25; that on the same day the 
plaintiff and defendant entered into an oral agreement by 
which the defendant, or his authorized agent, specifically 
agreed to transport 146 head of hogs belonging to the 
plaintiff from Niobrara, Nebraska, to La Porte City, Iowa, 
at the rate of 60 cents per hundred pounds for 20,000 mini- 
mum pound load, plus federal transportation tax; that the 
hogs were to be consigned to Walter Brandt, and in con- 
sideration the defendant agreed to collect from Walter or 
Arnold Brandt, upon delivery of the hogs, the sum of 
$2,381.25, in full payment for the hogs; that in lieu of cash 
upon delivery, it was agreed that the defendant, or his 
authorized agent, should accept a draft in said amount less 
trucking expense and transportation tax, which was to be 
paid by the consignee; that on or about April 12, 1944, in 
pursuance to the agreement, R. L. Colson, defendant’s 
authorized agent, loaded 146 head of hogs at Niobrara, Ne- 
braska, and at that time the plaintiff again specifically 
instructed Colson to deliver the hogs to Walter Brandt and 
upon delivery collect the sum of $2,381.25, as follows: 
Trucking expense and tax to be paid by the consignee, the 
balance in the form of a draft payable to the plaintiff, with 
the understanding that the hogs were not to be delivered 
until payment was received; that the hogs were delivered 
to Walter Brandt, accepted by him, and transportation ex- 
pense and tax paid to the defendant, but that Colson failed 
and neglected to secure a draft for the sum of $2,257.26 for 
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delivery of the hogs in compliance with the agreement. The 
plaintiff thereafter made demand upon the defendant for the 
draft in said sum. The defendant failed and refused to de- 
liver the draft or pay such amount to the plaintiff. On or 
about April 15, 1944, Walter Brandt paid to the plaintiff, 
on account of the shipment, $1,000, leaving a balance of 
$1,257.26 due and owing to the plaintiff which Walter 
Brandt has failed, neglected, and refused to pay, and plain- 
tiff prays for the recovery of such balance due. 

The amended answer admitted the defendant was en- 
gaged in the trucking business; denied generally all of the 
allegations of the plaintiff’s petition; and alleged that Colson 
was an employee only, with no authority, actual, apparent, 
or ostensible, to enter into the contract as alleged in the 
petition, and denied that he made any such contract. 

The amended answer further alleged, in paragraph 5, 
that on April 10, 1944, the defendant, at the request of 
plaintiff, agreed to transport a load of hogs from Niobrara, 
Nebraska, to a point in Iowa to be designated by the plain- 
tiff, the hogs to be loaded at Niobrara, Nebraska, on or 
about April 12, 1944, in return for which transportation 
services the defendant was to receive the rate of 60 cents 
per hundred pounds for a 20,000 pound minimum load, plus 
federal transportation tax. This paragraph of the amended 
answer was admitted in the reply of the plaintiff. 

The following quoted allegation is admitted by the plain- 
tiff in the reply: “That on or abcut the 12th day of April, 
1944, this defendant sent his employee, R. L. Coleson, with 
a truck to Niobrara, Nebraska; and loaded said hogs and 
delivered the same to the consignee thereof in Iowa.” 

The amended answer further alleged that the consignees, 
for good and sufficient reasons, refused to give a draft for 
the sum after the hogs were unloaded, and said they would 
settle direct with the plaintiff; that previously the plain-. 
tiff had sold consignees diseased hogs to their damage, and 
on account thereof, neither of the consignees would have 
given a draft or money to the plaintiff or defendant at the 
time of delivery had payment been demanded. 
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The reply of the plaintiff, except as heretofore indicated, 
denied generally all the allegations of the amended answer. 

The record discloses: The defendant has been, and is, en- 
gaged in the trucking business at Orchard, Nebraska. Dur- 
ing his absence, his wife is in charge of the business. The 
plaintiff is a resident of Niobrara, Nebraska, and in 1944 
was engaged in buying and selling feeder pigs. Between 
the first and fifth of April, 1944, the plaintiff engaged the 
defendant to haul some feeder pigs from Niobrara, Ne- 
braska, to consignee Arnold Brandt’s farm eight miles south 
of Waterloo, Iowa, and accompanied him. Upon arriving at 
their destination, the pigs were unloaded and it was agreed 
between the plaintiff and Brandt that settlement would be 
made for them the next morning. The plaintiff testifies to a 
conversation had at the President Hotel in Waterloo, Iowa, 
between himself, the defendant, and Brandt, wherein a deal 
was made that the defendant was to haul a second load of 
hogs, collect for them, and to receive 60 cents per hundred 
pounds, with a minimum load cf 20,000 pounds and, in ad- 
dition, payment of the federal transportation tax. The de- 
fendant denies that this conversation took place in the’ 
hotel, but his version is that before he and the plaintiff 
left town, either the plaintiff or Brandt asked him if he 
could deliver another load of hogs and he said he could. 
The plaintiff wanted to fix it so he would not have to ac- 
company the defendant, but wanted the defendant to collect 
for the hogs and the defendant agreed to do so. Defendant 
testifies there was no mention that he was to receive a draft 
from Brandt when the second load of hogs was delivered. 

On or about April 9, the defendant transported the sec- 
ond load of hogs to Arnold Brandt’s farm, arriving there 
about two o’clock on a Sunday afternoon, and unloaded the 
hogs. Brandt wrote out a check for the amount due on the 
hogs, payable to the plaintiff which was mailed to him by 
the defendant and, in addition, gave the defendant a check 
for transportation and the federal transportation tax. 

On or about April 10, the plaintiff called the defendant 
by telephone and informed him that he had another order 
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for a load of hogs from Brandt, from Dysart, Iowa, and 
that if the defendant could, he wanted him to haul them, and 
the defendant said he could hau] them at any time. He also 
told the defendant that the buyer had sent a check for the 
hogs, and the understanding was that he was to send a draft. 
The defendant said the reason the buyer did not send a 
draft was because the hogs were unloaded on Sunday. He 
‘said, “The next time Barney I’ll get a draft.” 

The third load of hogs, the subject-matter of this con- 
troversy, was loaded at Niobrara on April 12, 1944. Arnold 
Brandt placed the order for his brother, Walter Brandt, 
who resided at La Porte City, Iowa. Walter was going 
to pay for the hogs and Arnold was to receive a margin of 
25 cents a hundred, profit, and wanted one invoice at $12.75 
per hundred weight and another at $12.50 per hundred 
weight for vaccinated hogs delivered, less the defendant’s 
trucking charge of $120, and three percent tax. The hogs 
were to be delivered in the daytime, as it was difficult 
to get to Walter Brandt’s premises at night. 

The defendant’s wife sent a driver named Colson to Nio- 
brara for the purpose of loading and transporting the 
third load of hogs to their destination. He was furnished 
expense money, and she knew the charge to be made 
for the transportation. Colson also testified that he knew 
the charge to be made. 

There is a sharp conflict in the testimony as to just what 
information the defendant possessed with reference to the 
arrangements made concerning the third load of hogs. 

When Colson arrived at Niobrara and the hogs were 
loaded, the plaintiff testified he gave him instructions as to 
the direction he was to go, how to call Arnold Brandt on the 
telephone from Waterloo, and to collect for the hogs on ar- 
rival, and Colson said he understood that, that the defend- 
ant had explained that to him before he left home. This 
conversation took place on two occasions, once in the ele- 
vator where the weights of the hogs were figured, and a 
second time in front of the old post office. Also present at 
the time of the first conversation were Bud Burns and Tom 
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Montgomery. Bud Burns assisted in loading the hogs. The 
plaintiff gave Colson a stamped envelope addressed back to 
him, and told him when he got this draft for the hogs to 
put it in the envelope and mail it to him, and he said he 
would. He said Henderson explained that to him before he 
left home. The second time the matter was brought up, he 
said he understood all that, and took the invoices, the 
health certificates, the permit, and a letter written by the 
plaintiff to Arnold Brandt (exhibit 5) wherein the plain- 
tiff told Brandt he was sending 146 feeder pigs and that 
there was one large spotted pig for which, due to his con- 
dition, he could deduct a dollar a hundred; the scale tickets 
were also enclosed. He further stated in the letter that he 
would like tc: have the addressee send a draft, as the bank 
in Niobrara would not give him credit until the check had 
cleared, and it would make him short. He read this letter 
to Colson. 

The witness, Bud Burns, testified that he heard the plain- 
tiff tell Colson several times to collect for the hogs, and 
Colson said: “I understand it all.” The witness Mont- 
gomery testified that the plaintiff told Colson where to take 
the hogs, and when he delivered them, to collect on delivery. 

Colson’s version of the transaction was that certain 
papers were delivered to him; he did not know the contents 
of the sealed envelopes, nor was he apprised of the letter 
written by the plaintiff to Arnold Brandt; that he was in- 
formed by the plaintiff to bill the hogs to Walter Brandt. 
He was informed to make the delivery of the separate 
sealed letters, one to Walter Brandt and one to Arnold 
Brandt; that there was nothing said, in addition to telling 
him what to do with the envelopes, until he started to pull 
up, and the plaintiff hollered at him and said: “I want to 
tell you, don’t take a check, tell him to send a draft because 
this little one-horse bank can’t cash a check,’’ and Colson 
said: “T’ll tell them and that’s what was said. * * * That’s 
all; he told me how to get there * * *.” The plaintiff did not 
tell him how much would be due on the shipment, and he 
did not know how much he was supposed to collect, if he 
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had been authorized to do so. That during the period of 
time for which he drove for the defendant, he was not 
authorized to bind the defendant in any manner, with ref- 
erence to the amount to be paid for transportation, or to 
collect from third persons for shipments of merchandise 
carried, and he was not authorized to negotiate or contract 
for c.o.d. deliveries, and on this occasion, had no authority 
to do so from the defendant or his wife. The hogs were de- 
livered to Walter Brandt’s place. They were unloaded and 
accepted, with the exception of one which was sick and it 
returned with the truck. After the hogs were unloaded and 
Colson went to the truck, one of the Brandts came with a 
check for the amount of the hauling, and offered to write a 
check to the plaintiff. Colson informed them: “Barney 
won’t take a check.’’ Brandt replied that he would get a 
draft in the morning, or that afternoon—he wanted to get 
the hogs on dry ground. He said, ‘“‘* * * we’ll send Barney a 
check or draft in the morning * * *.”’ Colson said he just 
as well go home, and one of the Brandts replied: ‘“‘Be sure 
to tell Barney that I am not satisfied with that second load 
of hogs.” On cross-examination he testified he left the 
hogs there as he thought they had had enough ride. 

The defendant testified that the first time he ever heard 
that a draft was to be cbtained from the consignee for the 
third load of hogs was when Colson arrived home on April 
14 and told him the plaintiff did not want a check, he 
wanted a draft, and they had offered him a check. The de- 
fendant further said he did not know anything about it, 
and expected that the plaintiff would get the draft in the 
mail, and that they would send it to him. A few days there- 
after the plaintiff called the defendant’s place of business 
and inquired about the draft, stating he did not receive it, 
and the defendant’s wife said she knew nothing about it, 
and informed him that the defendant was in O’Neill. The 
plaintiff and one Frank Stewart drove to Orchard and went 
to the defendant’s home and were informed by his wife 
where Colson lived. The plaintiff went over to the Colson 
home and had a conversation with him, in which Colson 


VoL. 147] JANUARY TERM, 1946 697 


Barnhart v. Henderson 


told him that the man agreed to send the money back, and 
that he drove off and left the hogs there and did not collect 
for them because he thought the man was honest; that the 
man paid him the trucking, and the hogs were satisfactory, 
except one which was returned. 

Stewart testified that Colson stated the reason he did not 
collect was that: “Mr. Brandt said he would mail you a 
check or draft, at the time I delivered them he was vaccin- 
. ating pigs, he didn’t want to go to town, and thought it 
would be all right. I thought you would have it by now.” 

The plaintiff and Stewart then drove to O’Neill, and there 
contacted the defendant. The plaintiff told the defendant 
that he did not have his money for the load of hogs, and de- 
fendant said that was funny, and that he had not talked to 
Colson about it since he got back. The plaintiff told him 
about the deal with Colson. This conversation resulted in a 
letter to be written by the defendant in behalf of the plain- 
tiff, to Walter Brandt. This letter, exhibit 1, is as follows: 
“April 21, 1944. Mr. Walter Brandt:—My driver delivered 
a load of pigs to you April 13th and in which he was to re- 
turn with a draft to cover the cost of the pigs, and to be 
mailed to Mr. Barnhart of Niobrara. This was part of our 
duty to collect for the pigs and my man trusting you would 
mail the draft direct to Mr. Barnhart. 

“T don’t like to be implicated in this case but Mr. Barn- 
hart feels that we haven’t fulfilled our duty. 

“Arnold gave my driver a check to cover the hauling, and 
thanks. 

“Mr. Barnhart says he only received part payment on the 
pigs or around $1,200.00 due yet. ‘ 

“Hoping everything is O.K and that this is an over site 
or a mistake. 

“Mr. Barnhart wanted me to write you and get this 
settled up. 

“Thank you. Sincerely, Wayne Henderson.” 

The defendant acknowledged he wrote the letter to help 
the plaintiff make the collection, but what he had stated 
therein was not in fact the truth, and that he wrote it prior 
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to the time that he was reliably informed as to his rights 
_in the matter; that the only agreement he had with the 
plaintiff was to collect for the second load of hogs, which 
he did. 

Colson testified with reference to the conversation had 
with the plaintiff on April 21, that the plaintiff wanted him 
to sign a paper as to the amount of the transportation re- 
ceived for the hogs, indicating that there had been an over- 
charge for which the Brandts wanted the plaintiff to make 
good. In this connection, exhibit 13, a letter from Colson 
to Barnhart appears in the record. It is as follows: “3rd 
load Delivered April 13. I Delivered these hogs to Walter 
Brandt and they were satisfactory all But one and I Brought 
him Back I told Brandt I was to collect for these hogs 
on Delivery—he Paid me the trucking which was 120.00 & 
tax 3.60, or 123.60 and Promised to send the Draft for Bal 
Due Barnhart I tcok his word for this and came with out 
the Money as I thought he was Honest and would Pay as I 
was in a Hurry to get home as him and Barney had Been 
Doing Before.” Signed, ‘“R. L. Colson.” Colson testified 
that the first six lines were not on the paper when he 
signed it; that no hogs were mentioned in the written state- 
ment, and that whatever was attempted to have been writ- 
ten after “hogs” was not there when it was signed. 

Arnold Brandt testified that Colson said he wanted to 
take a draft back, and “I told him my hogs took sick and I 
wasn’t sending a draft with him but I would settle with 
Mr. Barnhart,” and sent him $1,000. The only other offer 
of payment to the plaintiff was $86.75 by check, which he 
returned. This deduction was made by Brandt because 
there was expense incident to sickness among the hogs, and 
loss due to death of some of them. 

The testimony of Walter Brandt was to the effect that he 
made all settlements with his brother Arnold, not to the 
plaintiff, and that he had had expense because of his hogs 
contracting cholera, and a number of them died. 

The fcregoing constitutes substantially the evidence upon 
which the district court made its findings and judgment. 
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The defendant predicates error on the part of the district 
court, contending the findings and judgment are contrary 
to the evidence and the law. 

The defendant argues that the reply of the plaintiff, hav- 
ing admitted paragraph five and a portion of paragraph 
six of the amended answer, admitted the contract between 
the parties as contended for by the defendant, that the ad- 
mission is conclusive, and neither party could introduce 
evidence contrary to the admission, citing Bonacci v. Cerra, 
134 Neb. 476, 279 N. W. 173, as follows: “‘The pleadings 
in a cause are, for the purposes of use in that suit, not mere 
ordinary admissions, * * * but judicial admissions * * * 
i. e., they are nct a means of evidence, but a waiver of all 
controversy (so far as the opponent may desire to take ad- 
vantage of them) and therefore a limitation of the issues. 
Neither party may dispute beyond these limits. Thus, any 
reference that may be made to them, where the ‘one party 
desires to avail himself of the other’s pleading, is not a 
process of using evidence, but an invocation of the right to 
confine the issues and to insist on treating as established 
the facts admitted in the pleadings. 

“This much being generally conceded, it follows that a 
party may at any and all times invoke the language of his 
opponent’s pleading on that particular issue as rendering 
certain facts indisputable; and that, in doing this, he is 
on the one hand neither required nor allowed to offer the 
pleading in evidence in the ordinary manner, nor on the 
other hand forbidden to comment in argument without 
having made a formal offer; for he is merely advocating 

-a construction of the infra-judicial act of waiver of proof.’ 
2 Wigmore, Evidence (2d ed.) sec. 1064.” 

It will be noted that the controverted issues which re- 
mained, as set forth in the pleadings, and which were left 
for the determination of the court were whether or not the 
contract contained the additional agreement providing for 
collection upon delivery of the purchase price as alleged 
in the petition and denied in the answer, and whether a 
breach of said terms did occur, and the amount of recovery 
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the plaintiff was entitled to if the court found such to be 
the contract terms. 

“When an admission is treated as a matter of pleading 
excusing the pleader’s opponent from offering evidence on 
the point admitted, the admission is necessarily conclusive 
as to the fact admitted, but it does not preclude the party 
making it from proving other independent facts in avoid- 
ance of those admitted.” 41 Am. Jur., Pleading, § 201, 
p. 435. 

The admission of the plaintiff, in his reply, of paragraph 
five and a portion of paragraph six of the defendant’s 
amended answer, is conclusive as to the facts admitted, 
but, as herein set forth, other facts were pleaded in the 
petition that were denied by the answer and upon which 
there was an issue to be tried, and which were not admitted. 
The defendant’s contention is without merit. 

The defendant also contends that there was a material 
and fatal variance between the pleadings and the evidence, 
and cites Bauer v. Wood, 144 Neb. 14, 12 N. W. 2d 118: “The 
rule of law is inflexible that the allegations and the proof, 
allegata et probata, must agree.” 

From an examination of the evidence, we conclude that 
section 25-846, R. S. 1943, is applicable. It provides in 
part: “No variance between the allegation in a pleading 
and the proof is tc be deemed material unless it have ac- 
tually misled the adverse party to his prejudice, in main- 
taining his action or defense upon the merits.” We conclude 
the defendant was not misled to his prejudice in main- 
taining his defense upon the merits. 

The plaintiff and defendant are in accord that a carrier 
receiving merchandise on a c.o.d. shipment acts as bailee 
to transport the goods, and as agent to collect the price; 
that c.o.d. is a term that means collect on delivery, and 
arises only by contract. Mogul Inc. v. Lavine Inc., 247 
N. Y. 20, 159 N. E. 708, 57 A. L. R. 984; Danciger v. Wells, 
Fargo & Co., 154 F. 379. 

“The duty of a carrier to collect the amount due the con- 
signer, upon delivery of the goods, arises only by contract. 
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* * * A contract by which the carrier undertakes to collect 
on delivery may be verbal, * * *.” 13 C. J. S., Carriers, § 
186, p. 382. 

The defendant contends that a contract between a ship- 
per and a carrier which authorizes the carrier to part with 
possession of the goods before collection is not a c.o.d., or 
collect on delivery, contract. 

Whether or not the defendant’s contention in this respect 
is sound, depends solely upon the evidence. It is in dispute 
as to whether the hogs were to be delivered and the draft 
taken in payment of the purchase price, or whether upon 
failure of the consignee to pay the purchase price the hogs 
should be returned by the carrier. The district court re- 
solved this question in favor of the plaintiff, and the evi- 
dence is sufficient to show a collect on delivery contract. 

The defendant next contends that the employee, Colson, 
was in no Sense an agent of the defendant, and was not 
authorized to enter into any contract with the plaintiff to 
transport the hogs and collect a draft from the consignee 
upon delivery to him. In the light of the evidence, we are 
not in accord with the defendant’s contention in such re- 
spect. In considering this contention of the defendant, ex- 
hibit 9 becomes important, likewise exhibit 13. 

Exhibit 9 has heretofore been set out in full. In it the 
defendant admitted that it was part of his and Colson’s 
duty to collect for the hogs, and that Colson, his employee, 
trusted Walter Brandt, the consignee, and delivered the 
hogs and was to return with a draft to cover the cost of the 
hogs, the draft to be mailed to the plaintiff. 

Exhibit 13 has heretofore been set out. It is a statement 
by Colson that he delivered the hogs and was to obtain a 
draft for payment. The court obviously considered these 
exhibits. 

“Tt is a well-established rule of law that if one, not 
assuming to act for himself, does an act for or in the name 
of another upon an assumption of authority to act as the 
agent of the latter, even though without any precedent 
authority whatever, if the person in whose name the act 
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was performed subsequently ratifies or adopts what has been 
so done, the ratification relates back and supplies original 
authority to do the act.” 2 Am. Jur., Agency, § 209, p. 
166. See Clews v. Jamieson, 182 U.S. 461, 45 L. Ed. 1183, 
21 S. Ct. 845. 

“ ‘Ratification by the principal of the unauthorized act 
of his agent has the same effect as prior express authority, 
and generally relates back to the time when the unauthor- 
ized act was done.” Lincoln Joint Stock Land Bank v. 
Bexten, 129 Neb. 422, 261 N. W. 845. See, also, General 
Credit Corporation v. Moore, 128 Neb. 881, 260 N. W. 368. 

The evidence is sufficient to show that the defendant 
ratified the acts of his employee, Colson, in all respects, and 
the trial court did not err in this respect by finding gener- 
ally in favor of the plaintiff and against the defendant. 

The defendant raised the further question, whether or not 
the petition sufficiently alleged damages to entitle the plain- 
tiff to recover. The general rule as to pleading damages is 
as follows: “ ‘Such damages as may be presumed necessary 
toe result from the breach of contract need not be stated with 
any great particularity in the declaration. But in other 
cases it is necessary to state the damages resulting from the 
breach of contract specifically and circumstantially in order 
to apprise the defendant of the facts intended to be proved.’ 
(1 Chitty PI., 371.) Damages which necessarily result from 
the injury complained of may be recovered without a spe- 
cial statement of the same.” Kingsley v. Butterfield, 35 
Neb. 228, 52 N. W. 1101. 

As previously stated, this action is an action on the con- 
tract for a specific sum of money which the defendant 
failed to collect. Even if the petition was faulty as to the 
measure of damages, the cited case would prevail, and the 
petition is, in all respects, sufficient in allegation to sustain 
the amount of the judgment rendered in this case. 

The defendant contends that the true measure of dam- 
ages under a collect on delivery contract is the actual loss 
sustained by the shipper because of the carrier’s breach of 
duty. In this connection, in the second delivery of hogs 
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made to Arnold Brandt some became sick with cholera and 
died, and also from the shipment of hogs here involved, 
some became sick and died, necessitating expense on con- 
signees’ part because thereof; the hogs were of less value 
than the purchase price; that all such matters should be 
taken into consideration in determining the actual loss sus- 
tained by the shipper from the breach of the agreement by 
the carrier. 

A carrier is liable ordinarily for the loss proxi- 
mately resulting to the consignor by reason of the delivery 
of a c.o.d. shipment without collection of specified charges. 
However, the court recognizes the right of the shipper to 
recover the amount which the carrier is directed to collect 
as a condition of delivery if there is a reasonable proba- 
bility that the collection would have been made if the car- 
rier had done its duty. See Mogul Inc. v. Lavine Inc., supra. 


The rule as stated in 138 C. J. S., Carriers, § 186, p. 386, 
is as follows: “For breach of a carrier’s duty to carry and 
deliver, as bailee of a C. O. D. shipment, the carrier is li- 
able, as in any other case of misdelivery, for the value of the 
goods; but for breach of its duty, under such a shipment, 
to act as collecting agent for the consignor, the carrier is 
liable for whatever could have been collected if such duty 
had been performed, * * *.” Mogul Inc. v. Lavine Inc., 
supra, is cited in support of the rule. . - 

The trial court, from the evidence, must have concluded 
that there was a reasonable probability that the defendant, 
through his driver Colson, could have made the collection 
of the entire purchase price of the hogs had Colson per- 
formed his duty. The trial court having so found, we see 
no reason to disturb this finding. 

“The finding of a trial judge in a law action has the force 
of a verdict and will not be disturbed upon appeal unless 
clearly wrong.” Quivey v. City of Mitchell, 183 Neb. 727, 
277 N. W. 50; In re Estate of Johnson, 144 Neb. 372, 13 
N. W. 2d 412. 


We conclude that the findings of fact and judgment of 
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the trial court are not clearly wrong, and, under the cir- 
cumstances, will not be disturbed. 
For the reasons given in this opinion, the judgment of the 
trial court is affirmed. 
AFFIRMED. 


WILLIAM A. EHLERS, APPELLANT, V. HARVEY J. GROVE, 
APPELLEE. 
24 N. W. 2d 866 
FILED NOVEMBER 12, 1946. No. 32110. 


1. Judgments. If it appears that no jurisdiction was acquired over a 
defendant in the manner required by law, a judgment rendered 
against him is void. 

. Every court possesses inherent power to vacate a void judg- 

ment, either during the term at which it was rendered or after 

its expiration. 

. Where a judgment is void for want of jurisdiction over the 
person of the defendant the latter may wait until an effort is 
made to enforce the judgment before instituting proceedings to 
have such judgment voided or set aside. 

4. . In such a case the lapse of time is not a bar to the granting 
of the motion. 

5. . A proceeding to vacate and set aside a judgment for the 
reason that it is void must be brought in the court in which the 
judgment was rendered. 

. Nor is it necessary that a meritorious defense be shown on 

the part of the defendant. 

. A void judgment may be set aside at any time upon motion 
made to the court. 

8. Process. A false return of service may be impeached by extrinsic 
evidence but such evidence must be clear and convincing. 


APPEAL from the district court for Douglas County: 
WILLIAM A. DAY, JUDGE. Affirmed. 

W. A. Ehlers, pro se, for appellant. 

Philip R. Kneifl and Irvin C. Levin, for appellee. 

Heard before SIMMONS, C. J., PAINE, MESSMORE, YEAGER, 
CHAPPELL, and WENKE, JJ., and Pollock, District Judge. 


WENKE, J. 
William A. Ehlers appeals from an order of the district 
court for Douglas County setting aside and vacating his. 
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judgment entered in the municipal court of the City of 
Omaha against Harvey J. Grove. 

For convenience the parties herein will be referred to as 
they appeared in the original action in the municipal court. 

The record discloses that William A. Ehlers, as plaintiff, 
brought an action against Harvey J. Grove, as defendant, 
in the municipal court of the City of Omaha, Douglas 
County, Nebraska, on September 12, 1934, and caused 
summons to be issued thereon. 

The constable’s return on said summons is as follows: 
“On 18 Sept. 1934, I received the writ and on 13 Sept. 
1934, served by leaving a certified copy of this writ and all 
endorsements hereon at usual place of residence, at 5511 
Pine St. to Harvey J. Grove, the defendant, in the City of 
Omaha, in Douglas County, Nebraska.” 

Thereafter, on September 19, 1934, default judgment was 
entered in favor of the plaintiff. 

To keep the judgment from becoming dormant execution 
was issued thereon and returned unsatisfied on September 
11, 1939. 

On December 3, 1948, an execution was issued out of the 
district court for Douglas County on this judgment, a trans- 
cript thereof having been filed therein. This execution was 
levied on property of the defendant. Thereafter, on De- 
cember 23, 1948, the defendant filed his motion in the muni- 
cipal court to vacate and set aside the judgment for the rea- 
son that no service of summons or notice of pendency of the 
action had ever been had upon him. , 

After objections thereto had been made by plaintiff a 
hearing was had thereon and the municipal court overruled 
the motion. From this ruling the defendant appealed to the 
district court for Douglas County. 

The same issues were presented in the district court by 
the defendant’s motion and the plaintiff’s objections thereto. 

On November 20, 1945, after hearing was had, the dis- 
trict court made the following findings of fact: “* * * that 
defendant, * * * did not reside at 5511 Pine Street, Omaha, 
Nebraska on the 13th day of September, 1934, nor had he 
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resided .at said residence at any time prior thereto and that 
said defendant was not, on the 18th day of September, 1934, 
a resident of the City of Omaha, County of Douglas and 
State of Nebraska.” 

The court then decreed that there was a total failure of 
service of process or notice of the pendency of the action 
upon the defendant and that the municipal court was there- 
fore without jurisdiction to render a judgment against 
him; that because thereof the judgment of the municipal 
court entered against the defendant on September 19, 1934, 
be vacated and set aside; and that a copy of its order be 
transmitted to the municipal court and entered in the action 
wherein said judgment had been entered. 

It is from this order, after his motion for new trial had 
been overruled, that plaintiff appeals. 

Plaintiff contends that the municipal court lacked juris- 
diction to set aside its own judgment and therefore the dis- 
trict court was without jurisdiction on appeal; that the de- 
fendant did not proceed in a proper manner; and that a 
proceeding in equity in the district court was the proper 
action. 

These, and all other contentions made by plaintiff, have 
already been determined by this ccurt contrary to his con- 
tentions and are controlled by the following principles: 

“Although generally a judgment may be taken by default 
where it appears‘that the process has been duly served as 
by statute required, it is the fact of service rather than the 
proof of service that gives the court jurisdiction.” State 
Furniture Co. v. Abrams, 146 Neb. 342, 19 N. W. 2d 627. 

“If it appears that no jurisdiction was acquired over a 
defendant in the manner required by law, a judgment ren- 
dered against him is void.” Hassett v. Durbin, 132 Neb. 
315, 271 N. W. 867. “* * * a judgment rendered by a court 
without jurisdiction of the parties is absolutely void. 
Ritchey v. Seeley, 68 Neb. 129.” Omaha Nat. Bank v. 
Robinson, 73 Neb. 351, 102 N. W. 613. See, also, Luse v. 
Rankin, 57 Neb. 632, 78 N. W. 258. 

“Every court possesses inherent power to vacate a void 
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judgment, either during the term at which it was rendered 
or after its expiration.”” Rasmussen v. Rasmussen, 131 
Neb. 724, 269 N. W. 818. “‘A court may at any time clear 
its records of unauthorized and illegal entries therein.’ 
Feikert v. Wilson, 38 Minn. 341.” Hayes County v. Wile- 
man, 82 Neb. 669, 118 N. W. 478. 

“Where a judgment is void for want of jurisdiction over 
the person of the defendant, the latter may wait until an 
effort is made to enforce the judgment, before instituting 
proceedings to have such judgment voided or set aside.” 
Rice v. Allen, 69 Neb. 349, 95 N. W. 704. 

“In such a case the lapse of time is not a bar to the 
granting of the motion.’’’ Hayes County v. Wileman, supra. 
See Heffner v. Gunz, 29 Minn. 108, 12 N. W. 342, and Gar- 
rett v. State, 118 Neb. 373, 224 N. W. 860. 

“An action to set aside a judgment must be brought in 
the court which rendered the judgment, otherwise the rec- 
ords of one court would be under the control of other courts 
of co-ordinate jurisdiction. A judgment is a matter of rec- 
ord, and can only be changed, set aside or modified by the 
court by whose authority the record is made, or by the di- 
rection of a court of higher jurisdiction in proceedings to 
review the judgment. If this were not so, chaos would re- 
sult. Ryan v. Donley, 69 Neb. 628, 680; Trimble & Black- 
man v. Corey & Son, 78 Neb. 639; Carlson v. Ray, 104 Neb. 
18.” State ex rel. Long v. Westover, 107 Neb. 593, 186 
N. W. 998. 

“A proceeding to vacate and set aside a judgment for the 
reason that it is void must be brought in the court in which 
the judgment was rendered.” Rassmussen v. Rassmussen, 
supra. Nor is it necessary that a meritorious defense be 
shown on the part of the defendant. Kaufmann v. Drexel, 
56 Neb. 229, 76 N. W. 559; Baldwin v. Burt, 2 Neb. (Unof.) 
377, 96 N. W. 401; Hayes County v. Wileman, supra. 

“A void judgment may be set aside at any time upon 
motion made to the court.” Hayes County v. Wileman, 
supra. See Hassett v. Durbin, supra. 

“It is the settled law of this state that a false return of 
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service of process may be impeached by extrinsic evidence 
and that where the attempted service fails to reach the 
party to be served in any way, a judgment founded thereon 
is absolutely void and open to collateral attack.” Baldwin 
v. Burt, supra. 

“Proceedings taken in courts of general jurisdiction are 
presumed to be regular and in conformity with law, but 
when it is made to appear that no jurisdiction was acquired 
over the defendant, then the judgment rendered is void, and 
its invalidity may be shown in any action in which it may be 
called in question. Chicago, B. & Q. R. Co. v. Hitchcock 
County, 60 Neb. 722, 84 N. W. 97; Topliff v. Richardson, 
76 Neb. 114, 107 N. W. 114.” Hassett v. Durbin, supra. 
See, also, DeLair v. DeLair, 146 Neb. 771, 21 N. W. 2d 498. 

The evidence shows that for about four years prior to 
May 12, 1933, the defendant and his wife lived at 4516 
Pierce Street in the City of Omaha, which property he 
owned. On that date he commenced working for the Occi- 
dental Building and Loan Association of Omaha. He there- 
upon put his household goods in storage with the Bekins 
Van and Storage Company in their warehouse located in 
Omaha at 16th and Leavenworth Streets and sold his resi- 
dence. 

His work with the Building and Loan Association was to 
fix up and repair properties that it had taken over and 
then try to sell them. His territory was located in western 
Nebraska and he worked in such cities as North Platte, 
McGrew, Minatare, Gering, Crawford, Chadron, Scotts- 
bluff, Mitchell, Morrill, and Bayard. His wife went with 
him and they lived in the city or town where he was work- 
ing. He returned to Omaha only three or four times a year 
and on those occasions stayed at various places in the city 
but at no time did he stay at 5511 Pine Street. 

He continued at this outstate work until the latter part 
of 1934 when he returned to Omaha. Thereafter, on Janu- 
ary 11, 1935, he had his household goods removed from 
storage and taken to 5511 Pine Street in Omaha where he 
and his wife then proceeded to make their home. 
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Defendant owned the property located at 5511 Pine Street 
during 1934 but it was occupied by his son, Willard K. 
Grove, and wife. They resided there during 1934 and until] 
sometime shortly before January 11, 1935. On September 
13, 1934, the date the summons was served at 5511 Pine 
Street, the defendant and his wife were living at Gering. 

Applying the rule as stated in DeLair v. Delair, supra, 
we think the evidence clearly and convincingly sustains 
the findings of the lower court that defendant did not live 
at 5511 Pine Street on September 18, 1934, nor had he 
lived there at any time prior thereto and that by reason 
of the service as made by the constable there was a total 
failure of service of process or notice of the pendency of 
the action upon the defendant. 

For the reasons herein stated the judgment of the dis- 
trict court is affirmed. 

AFFIRMED, 


Victor H. HALLIGAN, TRUSTEE OF THE ESTATE OF JOHN J. 
HALLIGAN, DECEASED, ET AL., APPELLEES, V. ALF ELANDER 
ET AL., APPELLEES, IMPLEADED WITH THE CENTRAL 
NEBRASKA PUBLIC POWER AND IRRIGATION 
DISTRICT, INC., APPELLANT. 

Victor H. HALLIGAN, TRUSTEE OF THE ESTATE OF JOHN J. 
HALLIGAN, DECEASED, ET AL., APPELLEES, V. ALF ELANDER 
ET AL., APPELLEES, IMPLEADED WITH PLATTE VALLEY 
PUBLIC POWER AND IRRIGATION DISTRICT, A PUBLIC 
CORPORATION, INTERVENING DEFENDANT, APPELLANT. 

25 N. W. 2d 13 
FILED NOVEMBER 22, 1946. Nos. 31961 and 31965. 

1. Equity: PLEADING. A prayer for general relief in equity is as 

broad as the pleadings and the equitable powers of the court. 

. The dismissal of an original petition in equity does 
not necessarily carry with it a cross-petition. However, the dis- 
tinction is made that if the cross-petition is defensive merely, 
dismissal of the original dismisses the cross-petition. 

3. Waters: Drains. By virtue of section 31-201, R. S. 1943, an 
owner of land may, without liability in damages, drain the same 
in the general course of natural drainage by constructing and 
maintaining in a reasonable and proper manner, and wholly 
on his own land, an open ditch or tile drain, discharging a reason- 
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able quantity of water therefrom into a natural watercourse upon 
his own land or into a natural drainway thereon, whereby such 
water may be carried into some natural watercourse. 

4, Statutes. When the Legislature subsequently enacts legislation 
making related preexisting laws applicable thereto “as nearly as 
may be” it will be presumed that it did so with full knowledge 
of such preexisting legislation and the judicial decisions of this 
court construing and applying it. 

5. Waters: DRAINS. Public power and irrigation districts organ- 
ized under chapter 70, article 6, R. S. 1943, are not required by 
reason of any duty imposed by section 46-156, R. S. 1943, to 
provide proper drainage of lands seeped by their projects, whether 
the land seeped is embraced within their limits or otherwise. 

Section 70-671, R. S. 1943, which provides that any 
such district shall be liable for all seepage damage and that 
damages from seepage shall be recoverable when and if it ac- 
crues, gives a plain, complete, adequate, and speedy remedy 
at law. 

7. Injunction. To authorize a court of equity to interfere by in- 
junction, the facts averred by the petition and established by 
proof or admission must show that if an injunction be denied, 
the complainant will suffer an irreparable injury for which he 
has no adequate remedy at law. 


APPEAL to the district court for Lincoln County: J. LEON- 
ARD TEWELL, JUDGE. On motion for rehearing, former opin- 
ion and judgment vacated and set aside; reversed and dis- 
missed. 

No. 31961: Beatty & Clarke, P. E. Boslaugh, and R. O. 
Canaday, for appellant. 

Beeler, Crosby & Baskins, Beghtol & Rankin, E. H. Evans, 
and Victor H. Halligan for appellees. 

No. 31965: Beeler, Crosby & Baskins, for appellant. 

Beatty & Clarke, Beghtol & Rankin, R. O. Canaday, EF. H. 
Evans, P. H. Boslaugh, and Victor H. Halligan, for ap- 
pellees. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

CHAPPELL, J. 

A former opinion in this case is reported ante p. 156, 
22 N. W. 2d 647. Therein we dismissed plaintiff’s petition 
and supplemental petition, intervener’s petition, and the 
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landowner defendants’ cross-petitions, reversing the judg- 
ment of the trial court, which found generally for plaintiffs. 
However, reargument was allowed and upon reconsidera- 
tion, we conclude that our former opinion should be and 
hereby is vacated and set aside. In so doing, we arrive at 
substantially the same result, but base our conclusions 
upon other grounds, which we believe to be more tenable 
as well as decisive of all ones important issues presented 
by the record. 

Plaintiff’s action was in equity to obtain injunctive relief 
designed to abate seepage upon their agricultural lands, 
alleged to have been caused by the projects of defendants. 
The Central Nebraska Public Power and Irrigation Dis- 
trict will be hereinafter called ‘Central,’ and intervener, 
Platte Valley Public Power and Irrigation District, here- 
inafter called “Platte Valley.” Both such districts were 
organized under chapter 70, article 6, R. S. 1943. All of 
the lands involved are in Lincoln County, Nebraska. Since 
the trial court found in its decree that Victor H. Halligan 
was the owner of the Southeast Quarter (SE14,) and North 
Half (N%) of Section Highteen (18) and all land lying 
south of the Platte River in Section Seven (7), Township 
Thirteen (13), Range Twenty-nine (29) West of the 6th 
P. M., and Section Fifteen (15), Township Thirteen (13), 
Range Thirty (30) West of the 6th P. M. at time of trial, 
he will be hereinafter called plaintiff. 

All parties owning lands adjacent to or between plain- 
tiff’s two tracts of land and over which Fremont Slough, a 
natural watercourse, flows to the east into Little River, 
were made defendants. The land of defendant Reynolds, 
who defaulted, and is not involved in this appeal, is in Sec- 
tion Seventeen (17), adjacent tc Section Eighteen (18) on 
the east. Defendant Whites’ land is the Southwest 
Quarter (SW14) of Section Eighteen (18). Fremont 
Slough flows only across the extreme northwest corner of 
their land, then follows the section line, but on plaintiff’s 
land, having been straightened by agreement with the 
Whites. Defendant Elanders’ land is the East Half of the 
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East Half (E44E1%4) of Section Thirteen (13), adjacent 
to Section Eighteen (18) on the west, and lots Nine (9) 
and Ten (10) of Section Twelve (12). Defendant Rices’ 
land is the West Half of the East Half (WiAE%) of Sec- 
tion Thirteen (13), adjacent to Elanders on the west, and 
lot Eleven (11) of Section Twelve (12). Defendant Talbots’ 
land is the West Half (W134) of Section Thirteen (13), 
and the West Half (W144) of Section Twelve (12), lying 
south of the South Platte River, adjacent to Rices on the 
west. The land of defendants Pizer and Bergman, who 
‘defaulted and are not involved in this appeal, is Section 
Fourteen (14), adjacent to plaintiff’s Section Fifteen (15) 
on the east, the South Half (S14) of Section Eleven (11) 
lying south of the South Platte River, and the East Half 
(E¥) of Section Ten (10) lying south of the South Platte 
River. All of the land involved is almost level and slopes 
generally slightly to the east. 

Bearing in mind the ownership and relative location of 
the lands involved, a brief undisputed history of the con- 
struction of the projects becomes important. In 1940, 
Central completed a diversion works across the Platte River 
just below the confluence of the North and South Platte’ 
Rivers near the east line of Section Seven (7), which di- 
verted waters from the Platte River into a supply canal 
constructed from the south end of the diversion along 
the east side of Sections Seven (7) and Eighteen (18). 
To confine flood waters of the South Platte River coming 
down from the west to the channel of the river, Central 
constructed a large dike with a borrow pit on the west side 
from the head gate southwest across Sections Seven (7) 
and Twelve (12), to a point a short distance east of the 
center of Section Thirteen (13). 

Central’s borrow pit crosses Fremont Slough on Rices’ 
land. There a culvert was placed in Fremont Slough under 
the dike to permit its waters coming down from the west to 
flow on down the slough. North of the slough, on Rices’ 
land, Central constructed a road crossing over the borrow 
pit for Rices’ use, under which are two culverts slightly 
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higher than the one in Fremont Slough, to force water down 
the slough before it overflows into the pit. A similar road 
crossing with three culverts was constructed for Elanders’ 
‘use farther north, where the dike and borrow pit cross 
the Little River. 

Central’s operations began in January 1941. In the 
spring, plaintiff contended that his land was seeped. At 
his request, Central constructed certain drainage ditches 
wholly on plaintiff’s land, designed to alleviate seepage. 
One such followed Little River, a natural watercourse. 
That ditch crossed Sections Seven (7) and Highteen (18) 
from the northwest in a southeasterly direction, and at the 
west end turned south along the west edge of Sections 
Seven (7) and Eighteen (18) for some distance. Another 
such ditch followed Fremont Slough, straightening and 
deepening the bed thereof and then turned north along the 
west edge of Section Eighteen (18) for some distance. Fre- 
mont Slough was not altered in any respect on the lands of 
Elander, Rice or Talbot. 

Platte Valley completed its primary construction in 1936 
and in 1938 began the diversion of waters from the North 
Platte River through its canal and diversion system into 
its regulating reservoir and therefrom through its intake 
canal and forebay, waters were discharged through its 
house to develop electric power and be returned through 
its tailrace to the South Platte River channels for delivery 
to irrigation ditches east of North Platte. From its op- 
erations, waters were lost by seepage into lands along 
the South Platte River, which it attempted to drain by 
utilizing natural watercourses along the South Platte, in- 
cluding Fremont Slough. Complaint was made that seep- 
age developed on Sections Fourteen (14) and Fifteen (15). 
In 19438, at the request of plaintiff and the owners of Sec- 
tion Fourteen (14), Platte Valley straightened and deep- 
ened Fremont Slough westward from the east line of Sec- 
tion Fourteen (14) to the west line of Section Fifteen 
(15), with stub drainage ditches designed to relieve 
seepage and extending from the south into Fremont Slough 
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near the center of both sections. 

We come then to the issues presented by the record. 
The pleadings, insofar as important, all ask for general 
equitable relief and are substantially as follows: Plaintiff, 
in his original petition, described Central’s original con- 
struction, which it is alleged raised the water table on Sec- 
tions Seven (7) and Eighteen (18) from five to eight feet, 
creating seepage, and that at plaintiff’s request, Central 
constructed the ditches heretofore described, designed to 
alleviate the condition. He alleged that such construction 
operated satisfactorily until a greater amount of water 
than its normal flow started to come down Fremont Slough 
from Platte Valley construction to the west, passed through 
the culverts on the Rice land and overburdened the ditches 
constructed by Central on Sections Seven (7) and Eighteen 
(18). It is alleged that he demanded of Centra] that it regu- 
late the flow through the culvert under the dike by placing 
a check in it, which it did, and that Central remove the 
road-crossing culverts, to which defendants White, Elander 
and Rice objected, demanding that the water table under 
their lands be maintained higher than existed before con- 
struction of the projects, and threatened litigation if it 
were not so maintained. Plaintiff prayed generally that 
defendants be enjoined from maintaining any structures 
or operating Central’s works in any manner that would 
obstruct Fremont Slough or raise the water table to a 
higher level than existed prior to the construction of Cen- 
tral’s projects, and thereby alleviate his seepage. 

Central’s answer denied generally, but admitted the con- 
struction of drainage ditches on plaintiff’s land designed 
to prevent seepage which were adequate and sufficient for 
the purpose, but alleged that plaintiff and the other de- 
fendants disagreed on the plan of operation, one demanding 
that its works be operated to lower the water table, and the 
other to keep the water table higher. It was then alleged 
that both threatened Central with litigation unless op- 
erated to meet their respective desires. Central specifically 
denied that its construction had caused any damage to 
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plaintiff by seepage or otherwise, but alleged that since its 
construction any seepage appearing on plaintiff's land 
was caused by the operation of Platte Valley, for which 
Central was not responsible. Central alleged that it was 
ready and willing to so operate its ditches as to maintain 
the water table and drainage condition as it existed prior 
to original construction, either as agreed upon by plaintiff 
and defendants, or as may be found and determined by the 
court. Its prayer was that the court enter a decree deter- 
mining the rights of the plaintiff and other defendants as 
between themselves and the’ manner in which defendant 
should operate its works. 


Platte Valley then filed a petition in intervention. Therein 
is set forth its construction heretofore recited, and alleged 
that under the provisions of the statute it was liable in 
damages for seepage or overflow when and if it occurred 
but that any seepage condition on Sections Fourteen (14) 
and Fifteen (15) had been relieved by it. Intervener 
alleged that it had not increased the flow in Fremont Slough 
because its surplus waters were diverted by its tailrace, 
but that Fremont Slough did not operate reasonably be- 
cause it had become obstructed by natural growth or debris, 
and by reason of the interference of plaintiff and Central, 
which held back a portion of the waters, thereby raising 
the water table as complained by plaintiff. It alleged that 
intervener was entitled to a court order requiring plaintiff 
and defendants to refrain from the maintenance of any 
obstructions in Fremont Slough from the east line of Section 
Fourteen (14) to the east, or that if they failed therein, 
intervener should be granted the right to remove any ob- 
structions and open and clean Fremont Slough to the east 
on and across the plaintiff and the defendant landowners. 
It prayed for an order requiring plaintiff and defendants, 
in the operation cf the drainage works as constructed on 
and along the lower crossing of Fremont Slough from in 
any manner interfering with or permitting obstruction of 
the free flow thereof, thereby preventing further seepage 
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and permitting intervener, in the operation of its works, 
to utilize the slough as a natural watercourse or drainway 
for seepage and floodwaters. 

Plaintiff then filed an amended and supplemental peti- 
tion, incorporating therein all the allegations of his origi- 
nal petition. Reynolds, and the Pizers, Bergmans, and Tal- 
bots were made additional defendants. The construction of 
Platte Valley on Sections Fourteen (14) and Fifteen (15) 
was set forth at length, by reason of which it was alleged 
the flow of water in Fremont Slough toward the east had 
been increased, and not being able to carry the excess flow, 
it should be ordered extended and deepened as a ditch across 
defendant landcwners to Central’s outlet in the South 
Platte River. It prayed that the rights of all parties be 
adjudicated, and that Central and Platte Valley be required 
to construct such canals and works as would be adequate 
to carry out the order of the court with regard to the 
maintenance of the water level along Fremont Slough and 
the lands tributary thereto as it was prior to the con- 
struction of the projects. 

Defendants Talbot answered plaintiff’s petition and sup- 
lemental petition by denying that seepage ever existed 
on their lands or that an excess of water now flows in Fre- 
- mont Slough except by reasons of floods or heavy rain. 
They denied generally, and alleged that the construction 
and operation of the projects had lowered the water table 
below normal, thereby damaging them, by depriving their 
land of sub-irrigation. They alleged that to permit the 
straightening and dredging of Fremont Slough and other- 
wise facilitating its flow as prayed, would cause them ir- 
reparable damage, thereby taking and damaging their 
land without due process of law and payment of compensa- 
tion. They prayed that plaintiff’s action be dismissed as 
without equity, and that plaintiff be enjoined from disturb- 
ing them in the enjoyment of their rights to the waters 
of Fremont Slough as now existing. 

Defendants Rice filed a similar answer to plaintiff’s peti- 
tion and supplemental petition, with a further prayer that 
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plaintiff be enjoined from causing the flow of Fremont 
Slough to be diminished or lowered to less than three cubic 
feet per second. P 

Defendants Elander filed an answer and cross-petition 
to plaintiff’s petition and supplemental petition, which also 
contained similar allegations, except it was alleged that at 
the request of plaintiff, two drainage ditches were con- 
structed by Central on plaintiff’s land along the east side 
thereof, one from a point of higher contour north to Little 
River and the other from that point south to Fremont 
Slough, thereby permanently damaging defendants’ land 
by reducing the water table below normal and damaging 
their 1943 and 1944 wild hay crops without due process 
of law, or payment of compensation. They asked the court 
to find plaintiff’s action to be without equity, that a mini- 
mum flow of three cubic feet per second be ordered to flow 
down Fremont Slough, and that plaintiff and the district 
be enjoined from interfering therewith, and that they be 
required to abate the damage done by the two drainage 
ditches and restore defendants’ land to its normal condi- 
tion, or that defendants recover for permanent damages 
to their land and that they be awarded damages to their 
crops. 

Defendants White filed a similar answer and cross-peti- 

tion, alleging that at plaintiff’s request the district went on 
- plaintiff’s land immediately north of defendants’ land, and 
straightened, deepened, and diverted Fremont Slough, 
thereby lowering the water table. It was alleged that it 
also constructed a dike on plaintiff’s land, without a proper 
drain, thereby accumulating excess waters, all of which 
it is alleged permanently damaged their land and damaged 
their 1943: and 1944 crops, without due process of law or 
payment of compensation. Their prayer was that the court 
find plaintiff’s action to be without equity, that a minimum 
flow of three cubic feet per second be ordered permitted to. 
flow down Fremont Slough, and that plaintiff and the dis-. 
trict be enjoined from interfering therewith and be en-. 
joined from maintaining the present straightened and' 
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deepened Fremont Slough, or that they recover for perma- 
nent damages to their land, and that they be awarded dam- 
ages to their crops. 

Defendants Elander, White, Rice, and Talbot filed a joint 
answer and cross-petition to intervener’s petition. They 
admitted the construction of intervener, otherwise denied 
generally, and denied that intervener’s construction on 
Sections Fourteen (14) and Fifteen (15) created any ex- 
cessive flow in Fremont Slough or that its free flow was ob- 
structed in any manner. They alleged that straighten- 
ing and deepening its course in the manner contemplated 
by plaintiff and intervener would do irreparable damage to 
their lands by lowering the water table and depriving them 
of sub-irrigation, thereby taking and damaging their prop- 
erty without due process of law or compensation. They 
prayed that the petition of intervener be denied, wherein 
it seeks to interfere with the normal flow of Fremont 
Slough passing over their lands, and that it be enjoined 
from entering upon their lands for such purpose. They 
also asked the court to establish five cubic feet per second 
as the minimum flow of Fremont Slough arising from the 
west, which should be permitted to pass under its tailrace 
except in times of flood. 

Appropriate replies to answers, and answers to cross- 
petitions, were filed, and the case proceeded to trial. There- 
upon, the trial court entered its decree. Therein, after de- 
tailing the respective ownership of the lands and the con- 
struction of Central and Platte Valley, it was found that 
Fremont Slough was a natural meandering stream between 
the South Platte and Platte Rivers and the hills to the 
south which did not,.except for floods or rainfall, flow to 
exceed two second-feet of water, and which prior to con- 
struction of the projects, was dry for a part of every sum- 
mer. It found also that at the time seepage occurred, the 
level of the underground water on all lands involved had 
an average water table of six feet above that normally 
existing befcre construction, and that defendant landowners 
were not entitled to a higher water table than existed prior 
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to construction. 

The decree found that seepage appeared on Sections Seven 
(7) and Eighteen (18), which was caused by the combined 
action of Central and Platte Valley, and that seepage ap- 
peared on Sections Fourteen (14) and Fifteen (15), which 
was very likely caused by Platte Valley. It was found that 
with the consent of plaintiff, Central and Platte Valley 
constructed drainage ditches which were inadequate and 
insufficient to drain plaintiff’s lands, but might be made so 
at an expense small compared with the damage done by 
allowing such seepage to continue. It found that the amount 
of water allowed to flow down Fremont Slough and through 
the project canals had a material effect on the under- 
ground water level and affected the operation and function- 
ing of the drainage ditches constructed, which, if ob- 
structed, caused formation of lakes or ponds, and increased 
the water level under lands lying downstream. 

The decree specifically recited that it did not attempt 
to direct in any way the manner or method that Central 
and Platte Valley should use in draining seepage from 
plaintiff’s lands, but decreed that a duty was imposed 
upon them to do so, even by the use of eminent domain if 
necessary where it might be effected with a smaller ex- 
penditure of funds than would be necessary to pay damages 
caused by seepage, and the decree, by mandatory injunc- 
tion, ordered them to do so. The court decreed that it would 
be a reasonable expenditure of effort to comply with the 
injunction if Central and Platte Valley would deepen and 
properly recondition all drainage ditches on Sections 
Seven (7) and Eighteen (18) down to gravel; extend cer- 
tain other ditches to designated points; connect the twa 
ditches along the west edge of plaintiff’s land, and then 
deepen it to gravel upon such level as to cause the waters 
therein to drain to the north into the Little River ditch 
from the highest point between Fremont Slough and Little 
River; take such other steps as are necessary, by eminent 
domain if necessary, to construct a ditch eastward from the 
siphon under Central’s canal in Fremont Slough to allow 
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a ready flow of water accumulating on the west side there- 
of; and generally prevent more flow of water down Fre- 
mont Slough than before construction of the projects, hav- 
ing in mind a proper consideration for the riparian rights 
of defendants over which it flows. 

The court also decreed that it would be a reasonable ex- 
penditure to comply with the injunction if Platte Valley 
would deepen all drainage ditches on Section Fifteen (15) 
to gravel with proper grade, and to permit a free flow of 
drainage away from Section Fifteen (15) ; and also prevent 
more flow of water into Fremont Slough accumulating west 
of Section Fifteen (15) at their tailrace, than would make a 
greater flow across the lands involved than existed prior to 
construction of the projects. 

Motions for new trial were overruled. Central and Platte 
Valley appealed to this court, and defeandants Elander, 
White, and Talbot cross-appealed. The briefs are voluminous 
and the assignments of error too numerous to set forth at 
length herein. Suffice it to say, that in the light of the 
record before us, the following propositions are presented 
for decision, to wit: (1) Whether the court’s decree re- 
sponded to the issues raised by the pleadings; (2) whether 
the trial court erred in its refusal to award defendant 
landowners affirmative equitable relief; (3) whether the 
trial court erred in excluding the evidence of Elander and 
White relating to the amount of damages to their lands by 
reason of the construction on plaintiff’s land by Central at 
plaintiff’s request; (4) whether plaintiff had a right in any 
event to a mandatory injunction compelling Central and 
Platte Valley to drain his lands by reason of a duty allegedly 
imposed by: section 46-156, R. S. 1948, or by contractual es- 
toppel; and (5) whether plaintiff had an adequate remedy 
at law by virtue of section 70-671, R. S. 1943. 

With reference to the first question, it will be noted that 
all parties prayed for general equitable relief. It has long 
been the rule, only recently reaffirmed, that a prayer for 
general relief in an equity action is as broad as the plead- 
ings and the equitable powers of the court. See Olson v. 
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Lamb, 61 Neb. 484, 85 N. W. 397; Gibson v. Koutsky- 
Brennan-Vana Company, 143 Neb. 326, 9 N. W. 2d 298. 

An examination.of the decree will disclose that the trial 
court in the final analysis simply established the height 
of the water table, held that plaintiff’s lands were seeped 
by Central and Platte Valley, and that they owed a legal 
duty to drain them which they were required to perform. 
The decree specifically did not “attempt to direct, in any 
way, the manner or method that shall be used by either the 
defendant corporation or the intervener in effecting the said 
drainage,” except that in doing so they should be required 
to use eminent domain if necessary. True, the trial court 
did adopt an independent theory of its own with regard 
to how Central and Platte Valley could, if they desired, 
obey the injunction to drain plaintiff’s lands, but by the 
very terms of the decree itself, that theory was not binding 
on anyone as a mandatory order. We conclude, therefore, 
that the findings and judgment of the trial court were clearly 
within the issues presented by the pleadings if equity should 
have afforded such relief. However, for reasons herein- 
after discussed, we find that it should not. 

We turn then to the question of whether the trial court 

erred in its refusal to award defendant landowners affirma- 
tive equitable relief. In that regard, their cross-petitions 
prayed for such relief, but, as disclosed by the record, they 
were defensive merely. The primary basis of all defendant 
landowners’ claims for affirmative equitable relief was that 
the water table had been lowered by the construction and 
operation of the projects below that reasonably and nor- 
mally existent before construction. The evidence does not 
sustain that contention. 

It is generally recognized that the dismissal of an original 
petition in equity does not necessarily carry with it a cross- 
petition. However, the distinction is made that if the cross- 
petition is defensive merely, a dismissal of the original 
dismisses the cross-petition. 21 C. J., Equity, § 6164, 
p. 514. Since we find that plaintiff’s petition and amended 
supplemental petition and the petition in intervention 
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should be dismissed and that defendant landowners’ cross- 
petitions, praying for equitable relief, were defensive 
merely, then their cross-petitions would be governed by the 
above rule requiring dismissal] thereof. In other words, as 
the record comes to this court, a refusal to grant plaintiff 
and intervener equitable relief in effect protects the defend- 
ant landowners’ alleged equitable rights in the only man- 
ner available to them. 

Under the circumstances appearing in the record, did 
the trial court err in excluding the evidence of Elander 
and White relating to the amount of damages to their land 
and crops by reason of the construction by Central, at 
plaintiff’s request, on his own land, which was designed 
to relieve seepage thereon? With reference to defendants 
White, we are unable to find in the record that they ever — 
testified or offered to testify concerning the amount of dam- 
ages alleged to have been suffered by them either to their 
lands or their crops. Further, the record affimatively dis- 
closes that they agreed to the straightening of Fremont 
Slough on plaintiff’s land. 

There is evidence in the record by defendant Alf Elander 
relating to the amount of damages alleged to have been 
suffered by him, which, upon motion, was stricken by the 
trial court. It will be remembered that by their cross-peti- 
tion, Elanders claimed damages because Central, at plain- 
tiff’s request, constructed two ditches east of their land but 
on plaintiff’s land, which allegedly lowered the water table. 
Concededly, however, one such ditch was constructed 
wholly on plaintiff's land for the purpose of draining excess 
waters in the general course of natural drainage into Fre- 
mont Slough, a natural watercourse also on plaintiff’s land. 
Concededly, the other was constructed wholly on plaintiff’s 
land for the same purpose and in the same manner into 
Little River, also on plaintiff’s land, which is a natural 
watercourse emptying into the Platte River. ; 

Section 31-201, R. S. 1948, provides: “Owners of land 
may drain the same in the general course of natural drain- 
age by constructing an open ditch or tile drain, discharging 
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the water therefrom into any natural watercourse or into 
any natural depression or draw, whereby such water may 
be carried into some natural watercourse; and when such 
drain or ditch is wholly on the owner’s land, he shall not be 
liable in damages therefor to any person or corporation.” 

Without doubt under the above statute, if the drainage 
ditches involved were constructed in a reasonable and proper 
manner, conveyed a reasonable quantity of water into the 
watercourses, and were not negligently operated or main- 
tained, then plaintiff’s lands could be so lawfully drained 
and the construction thereon efficiently maintained, either 
by plaintiff or by someone else for him, if he engaged them 
to do so, without any liability for damages. See Miksch v. 
Tassler, 108 Neb. 208, 187 N. W.. 796; Bures v. Stephens, 
122 Neb. 751, 241 N. W. 542. The latter precedent recites 
many cases wherein the above statute has engaged the at- 
tention of this court. 

In the light of the above propositions, we have examined 
the record and conclude that if defendant Elanders’ evi- 
dence as to the amount of damages alleged to have been 
sustained were erroneously excluded but considered on a 
trial de novo here, the result would be the same. Under the 
circumstances, such evidence not only fails to show the 
necessary elements entitling them to recover their alleged 
damages, but was also entirely speculative and conjectural 
as to both cause and effect, and if erroneously excluded, 
it was simply error without prejudice. 

As a matter of course, it should be stated that neither 
Central nor Platte Valley have any right tc go upon the 
lands of defendant landowners to straighten or deepen 
Fremont Slough or place other construction thereon ex- 
cept in conformity with appropriate eminent domain pro- 
ceedings, with payment of just compensation or by consent 
of the proprietors affected. On the other hand, the defend- 
ant landowners have no right to obstruct Fremont Slough 
and thereby damage plaintiff, but we find no evidence in the 
record which would justify a finding that they did so. 

As we understand it, plaintiff contends that Platte Valley, 
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by its construction to the west, has materially increased the 
volume of natural flow to the east by casting an unreason- 
able quantity of excess waters into Fremont Slough, and 
that the court should, by mandatory injunction, order it to 
be decreased but further accelerated. He then argues that 
Central has wrongfully obstructed, and will, unless en- 
joined, continue to so obstruct the enhanced flow of Fre- 
mont Slough over Sections Seven (7) and Eighteen (18), 
thereby raising the water table and causing seepage thereon. 

We doubt whether the record before us could sustain a 
finding that Platte Valley so materially increased the flow 
as alleged, but whether or no, we call attention to the fact 
that if it did, the increase resulted from plaintiff’s request 
in order to relieve alleged seepage on his land, Section Fif- 
teen (15) to the west, and plaintiff is not in a position to 
demand equitable relief therefrom. 

In that situation the rule applicable to Central is that 
it is the duty of those who build structures across natural 
drainways or watercourses like Fremont Slough, to provide 
for the natural passage through such obstructions of all 
waters which may be reasonably anticipated to drain there, 
and that such duty is a continuing one. See Webb v. Platte 
Valley Public Power & Irrigation District, 146 Neb. 61, 18 
N. W. 2d 568; Faught v. Dawson County Irrigation Co., 
146 Neb. 274, 19 N. W. 2d 358. 

The question then is whether Central violated that duty 
in such manner that equity should enjoin the alleged ob- 
struction by injunction. True, it could be said that acceler- 
ation of the flow by Central over and beyond Sections Seven 
(7) and Eighteen (18) to the east might tend to relieve the 
alleged seepage thereon, but the evidence will not sustain a 
finding that Central was obstructing the natural flow 
of waters which could be reasonably anticipated to drain 
through the watercourse, and thereby caused seepage. In 
other words, Fremont Slough might, if accelerated beyond 
its natural flow as prayed, tend to relieve, but its natural 
flow could not be the cause of, plaintiff’s alleged seepage, 
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and in that situation plaintiff is not entitled to equitable re- 
lief. Otherwise, whether the construction and operation 
of Platte Valley and Central caused seepage on plaintiff’s 
lands we cannot and do not determine in this action. 

We come then to the question whether plaintiff had a 
right in any event to injunctive relief. We have searched 
the record and find that plaintiff neither pleaded nor proved 
any Official contractual obligation or duty on the part of 
Central and Platte Valley or either of them to drain the 
alleged seepage from his lands which could sustain the 
contention made in plaintiff’s original brief that they were 
estopped for that reason to deny the duty. 

In that connection, then, the only question remaining is 
whether section 46-156, R. S. 1943, imposes the duty upon 
them, by reason of section 70-667, R. S. 1943, which pro- 
vides that all provisions of law now applicable to irrigation 
districts, as regards certain functions, should be applicable 
“as nearly as may be” to districts organized under sections 
70-601 to 70-679, R. S. 1943. 

It will be noted that section 46-156, R. S. 1943, imposes a 
limitation upon the power of irrigation districts organized 
under sections 46-101 to 46-128, R. S. 1948, to incur any 
debt or liability in excess of the express provisions of sec- 
tions 46-101 to 46-1,111, R. S. 1948. However, the section 
contains the following proviso upon which plaintiff relies: 
“Provided, any irrigation district organized under the pro- 
visions of sections 46-101 to 46-128 shall have power to and 
it shall be its duty to provide for the proper drainage of 
any and all lands embraced within its limits which are or 
have been subirrigated by reason of the lawful use of water 
from its canal by the owner or lessee of the lands subirri- 
gated or from any cause not the fault or by the consent of 
such owner or lessee. For such purpose such district shall 
have all the authority herein granted for levying special as- 
sessments or otherwise providing funds necessary to prop- 
erly drain such lands, * * *,” 

In that connection it must be presumed that when the 
Legislature enacted chapter 70, article 6, R. S. 1943, inclu- 
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sive of section 70-667, R. S. 1943, it did so with full knowl- 
edge of the preexisting legislation applicable to irrigation 
districts and the judicial decisions of this court construing 
and applying that legislation. 59 C. J., Statues, § 600, p. 
1008. That it did so is evident from a perusal of chapter 
70, article 6, R. S. 1948, inclusive of section 70-671, R. S. 
1948, which is exclusive and places no limitations upon 
either the right or the remedy against districts organized 
under that chapter for the recovery of damages from seep- 
age caused by them, thereby clearly demonstrating that the 
Legislature did not intend that section 46-156, R. S. 1943, 
should be applicable to such districts in the manner claimed 
by plaintiff, whether the lands involved were embraced 
within their limits or otherwise. We call attention to the 
fact that this court construed and applied the proviso 
appearing in section 46-156, R. S. 1948, before the enact- 
ment of chapter 70, article 6, R. S. 1943, in a manner which 
demonstrates that the above conclusion is correct. 

For example, in State ex rel. Read v. Farmers Irrigation 
District, 116 Neb. 373, 217 N. W. 607, it was said: “In- 
other words, by construction, the language of the amend- 
ment would read: ‘Provided, any irrigation district organ- 
ized under the ‘provision of this article shall have power 
to and it shall be its duty to provide for the proper drainage 
of any and all lands embraced within its limits which are or 
have been subirrigated; (a) by reason of the lawful use of 
water from its canal by the owner or lessee of the lands 
subirrigated; (b) by reason of any use of the water (from 
its canal) from any cause not the fault or by the consent 
of such owner or lessee.’ This construction necessarily 
follows, as the legislative intent must be determined from a 
consideration of the act as a whole, a rule by us universally 
adhered to.” 

Likewise, in Omaha Life Insurance Company v. Gering 
& Ft. Laramie Irrigation District, 123 Neb. 761, 244 N. W. 
296, plaintiff, an owner of land within the irrigation dis- 
trict, sought to recover damages both for negligence and 
under section 21, article 1, of the Constitution, which re- 


VoL. 147] JANUARY TERM, 1946 727 


Halligan v. Elander 


———1 


quires payment of just compensation for property taken 
or damaged for public use. Plaintiff was denied that right. 
With reference to the statute involved, it was said in the 
opinion: “The right to drainage provided by this statute 
is in the nature of a contractual right arising by operation 
of law. It is not based upon negligence, and the question 
of the damage to property for public use without just com- 
pensation is not involved. In effect, the parties organizing 
the district engaged in the common enterprise of conducting 
water through ditch for delivery to the various landowners 
of the district for irrigation purpcses. In addition to the 
delivery of water, another purpose and duty of the organi- 
zation is to drain all land within the district seeped or sub- 
- irrigated by reason of the lawful use of water or by leak- 
age from any canal of the district. In other words, the 
landowners of the district collectively through the organi- 
zation of a district have agreed to drain the land of any one 
in the district which may become seeped. * * * In turn, the 
individual landowner by participating in the organization 
is bound to accept the provision made for him by statute. 
* * * Therefore, the owner of the land, having entered into 
a contractual relation which provides for drainage, he is 
bound to the terms of that contract, and he may require the 
district to drain his lands upon demand. Having in mind 
this contractual relationship between the individual land- 
owner and the district, this court has said that the remedy 
provided by section 46-132, Comp. St. 1929, for the drainage 
of lands within an irrigation district is exclusive. State v. 
Farmers Irrigation District, 116 Neb. 373; Spurrier v. Mit- 
chell Irrigation District, 119 Neb. 401; Livanis v. Northport 
Irrigation District, 121 Neb. 777.” 

True, in Wright v. Loup River Public Power District, 
133 Neb. 715, 277 N. W. 53, this court held that public 
power and irrigation districts, such as here involved, were 
by virtue of section 70-667, R. 8. 1948, controlled with re- 
gard to their appropriation, crossing and use of public high- 
ways, by the statutes relating to irrigation districts, “so far 
as they are applicable.” However, “so far as they are ap- 
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plicable” as stated in the opinion, or “applicable, as nearly 
as may be,” as stated in section 70-667, R. S. 19438, is always 
the controlling language which cannot be overlooked to 
determine the force of the adopted statute in a particular 
situation. 

It is clearly observable that the circumstances of both 
the organization and operation of public power and irriga- 
tion districts, as well as their uses of water, are entirely 
different from irrigation districts, and in cases such as the 
one at bar, section 43-156, R. S. 1948, cannot be held, by 
reason of any duty imposed therein, to require public power 
and irrigation districts organized under chapter 70, article 
6, R. S. 1948, to drain lands seeped by them, whether em- 
braced within their limits or otherwise. The conclusion 
must be that Central and Platte Valley owed plaintiff no 
duty to drain his lands under the circumstances presented. 

Therefore, if plaintiff’s lands were seeped as alleged, we 
are required to determine the nature of his remedy. Section 
70-671, R. S. 1948, relating to the liability of districts or- 
ganized under that chapter, specifically provides that such 
districts “shall be liable for all * * * seepage damage” and 
that “Damages from seepage shall be recoverable when and 
if it accrues.” 

In Spurrier v. Mitchell Irrigation District, 119 Neb. 401, 
229 N. W. 2738, plaintiff’s action was for damages by seep- 
age from three irrigation districts, in only one of which his 
lands were embraced. Therein this court held that in the 
absence of negligence there was no liability on the part of 
such irrigation districts for such damages under the pro- 
visions of section 21, article I, of the Constitution, provid- 
ing for the payment of just compensation when property is 
taken or damaged for public use. However, in the case of 
Snyder v. Platte Valley Public Power and Irrigaticn Dis- 
trict, 144 Neb. 308, 138 N. W. 2d 160, this court specifically 
overruled the Spurrier case upon that question insofar 
as public power and irrigation districts were concerned, 
the effect of which is that damages from seepage caused by 
them can be recovered under the constitutional provision 


VOL. 147] JANUARY TERM, 1946 729 


Halligan v. Elander 


without regard to negligence. 

We therefore have the provisions of section 70-671, R. S. 
1948, and the self-executing provisions of section 21, article 
I, of the Constitution, both of which make districts such as 
Central and Platte Valley liable for damages from seepage, 
thereby giving plaintiff in this case a plain, complete, ade- 
quate, and speedy remedy at law. 

This court has heretofore so construed and applied sec- 
tion 70-671, R. S. 1948. In Applegate v. Platte Valley Pub- 
lic Power and Irrigation District, 186 Neb. 280, 285 N. W. 
585, plaintiff’s lands were seeped by intervener in the case 
at bar. He asked for damages. In that case, the district 
had also constructed a drainage system which was pur- 
ported to, when completed, remedy and abate the seepage 
if properly maintained and operated as the district con- 
templated it should operate. The district affirmatively de- 
fended on that ground. Whether such construction would 
or could actually remedy and abate the seepage was, of 
course, entirely speculative and conjectural, as it is in the 
case at bar. There was in that case, as here, no showing of 
any official contractual action taken by the district bind- 
ing it to abate the damages from seepage. Therein, we held 
that section 70-671, R. S. 1943, placed no limitations. either 
upon plaintiffs right or remedy for his recovery of such 
damages, and that the Legislature in such cases evidently 
contemplated payment for and not abatement of damages 
from seepage. That case, it seems to us, is conclusive of 
and on all fours with the one at bar, although in that case 
we did not decide the question of the sufficiency of the 
affirmative defense as a matter of law because whether the 
proposed drainage would be effective was submitted to the 
jury as a disputed question of fact which it had resolved 
against defendant. See, also, Asche v. Loup River Public 
Power District, 188 Neb. 890, 296 N. W. 489; Heiden v. 
Loup River Public Power District, 189 Neb. 754, 298 N. W. 
736; and Luchsinger v. Loup River Public Power District, 
140 Neb. 179, 299 N. W. 549, wherein damages for seepage 
were held to be recoverable in an action at law. 
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We conclude that the case at bar comes within the ele- 
mentary rule that “To authorize a court of equity to inter- 
fere by injunction, the facts averred in the petition and 
established by proof or admission must show that if the 
injunction be denied the complainant will suffer an ir- 
reparable injury for which he has no adequate remedy 
at law.”’ Golden v. Bartholomew, 140 Neb. 65, 299 N. W. 356. 

For the reasons heretofore stated, we find that plaintiff’s 
petition and supplemental petition, intervener’s petition, 
and the cross-petitions of defendant landowners should be 
and are hereby dismissed at plaintiff’s cost, except that 
intervener shall pay all costs of the intervention. 

Therefore, the judgment of the trial court as originally 
entered is hereby reversed and set aside and the trial court 
is directed to enter a decree in accord with this opinion. 

REVERSED AND DISMISSED. 


ALVIN HANS, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 


25 N. W. 2d 35 
FILED NOVEMBER 22, 1946, No. 31992. 


1. Criminal Law: TriaL. All instructions given should be considered 
in determining whether a particular instruction is prejudicial. 
. It is the duty of the court to instruct the jury on 
the law of the case, whether requested to do so or not, and if the 
instructions, by the omission of certain elements, have the effect 
of withdrawing from the consideration of the jury an essential 
issue or element of the case, it is error. 
. It is error for the court to instruct the jury that 
they may convict the defendant without finding a specific fact 
which constitutes one of the essential elements of the offense 
charged. 


ERROR to the district court for Douglas County: HENRY 
J. BEAL, JUDGE. On motion for rehearing, reversed and re- 
manded. 

Eugene D. O'Sullivan, Arthur J. Whalen, and Ernest S. 
Priesman, for plaintiff in error. 

Walter R. Johnson, Attorney General, and Homer L. Kyle, 
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for defendant in error. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

WENKEE, J. 

Plaintiff in error, Alvin Hans, was convicted in the 
district court for Douglas County of the crime of foeticide 
and sentenced to serve a period of not less than one or more 
than five years in the penitentiary. From that conviction 
and sentence he prosecuted error proceedings to this court. 
We affirmed that conviction and sentence. See Hans v. 
State, ante p. 67, 22 N. W. 2d 385. 

Plaintiff in error then filed his motion for rehearing and 
we granted the same solely on the question of the sufficiency 
of the instructions. The cause is now here for consideration 
on that question. 

Information was filed and plaintiff in error was convicted 
under section 28-404, R. S. 1943, and sentenced to a period 
from one to five years in the penitentiary. 

Section 28-404, R. S. 1943, is as follows: “Any physician 
or other person who shall administer, or advise to be ad- 
ministered, to any pregnant woman with a vitalized embryo, 
or foetus, at any stage of utero gestation, any medicine, 
drug, or substance whatever, or who shall use or employ, 
or devise to be used or emplcyed, any instrument or other 
means with intent thereby to destroy such vitalized embryo 
or foetus, unless the same shall have been necessary to pre- 
serve the life of the mother, or shall have been advised by 
two physicians to be necessary for such purpose, shall, in 
case of the death of such vitalized embryo, or foetus, or 
mother, in consequence thereof, be imprisoned in the peni- 
tentiary not less than one nor more than ten years.” 

The court by instructions No. 2 and No. 8 instructed the 
jury as follows: 

“The Information in this cause charges and alleges in 
substance that on or about the 26th day of October, 1944, 
Alvin Hans, in the County of Douglas and State of Ne- 
braska, then and there being, in and upon one Lucille 
Nicholson, then and there being, she, the said Lucille Nichol- 
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son, then and there being pregnant with a vitalized embryo 
or foetus, did unlawfully, wilfully and maliciously make an 
assault, and that the said Alvin Hans, unlawfully and fel- 
eniously did use and employ in and upon the body and womb 
of the said Lucille Nicholson, the mother of said vitalized 
embryo or foetus, certain instruments and other means, 
the nature and kind of said instruments and other means 
being to affiant unknown, with the intent then and there un- 
lawfully and feloniously to kill and destroy the said vital- 
ized embryo or foetus, the same not being necessary to pre- 
serve the life of the said Lucille Nicholson, the mother, and 
not having been advised by two physicians to be necessary 
for that purpose, and thereby inflicted on the womb and 
other internal parts of said Lucille Nichcolson, and on said 
vitalized embryo or foetus, certain wounds and bruises, of 
which said wounds and bruises the said vitalized embryo or 
foetus did thereafter on or about the 26th day of October, 
1944, die, and was thereafter removed and taken from the 
womb of the said Lucille Nicholson on or about the 26th day 
of October, 1944, in said county, and state, and that the said 
Alvin Hans, the vitalized embryo or foetus aforesaid, un- 
lawfully, feloniously and purposely did kill and slay, con- 
trary to the form of the Statute in such cases made and 
provided, and against the peace and dignity of the State of 
Nebraska.” , 
“The Statute of the State of Nebraska upon which this 
prosecution is based, provides: ‘Any physician or other per- 
son who shall administer, or advise to be administered, to 
any pregnant woman with a vitalized embryo, or foetus, 
at any state of uterogestation, any medicine, drug or sub- 
stance whatever, or who shall use or employ, or devise to 
be used cr employed, any instrument or other means with 
intent thereby to destroy such vitalized embryo or foetus, 
unless the same shall have been necessary to preserve the 
life of the mother, or shall have been advised by two phy- 
sicians to be necessary for such purpose, shall, in case of 
death of such vitalized embryo, or foetus, or mother, i” 
consequence thereof’, be punished as provided by law.” 
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In the first paragraph of instruction No. 4 the court 
instructed the jury as follows: “The defendant has been 
arraigned on said information and has pleaded not guilty. 
The plea of not guilty by the defendant casts upon the 
State of Nebraska the burden of establishing every material 
allegation in the information beyond a reasonable doubt.” 

Instruction No. 5 is as follows: 

“The material allegations and elements necessary to be 
established by the evidence beyond a reasonable doubt in 
order to convict the defendant of the crime charged in 
the Information, are: 


“1. That at and immediately before the alleged commis- 
sion of the unlawful act charged against the defendant 
herein, the said Lucille Nicholson was pregnant with a 
vitalized embryo or foetus. 

“2. That while said Lucille Nicholson was pregnant as 
aforesaid, the defendant, Alvin Hans, unlawfully and fel- 
oniously used and employed in and upon the body and womb 
of said Lucille Nicholson a certain instrument or instru- 
ments, or other means of any kind or character whatsoever, 
with the intent unlawfully and feloniously to kill and de- 
stroy the said vitalized embryo or foetus. 

“3. That said act or operation was not necessary to pre- 
serve the life of said Lucille Nicholson, nor was it ad- 
vised by as many as two physicians to be necessary for that 
purpose. 

“4. That said act or operation was done by defendant on 
or about the 26th day of October, 1944. 

“5. That said act or operation occured within the County 
of Douglas and State of Nebraska. 

“If you find from the evidence beyond a reasonable doubt 
that the State has established each and all of the foregoing 
propositions, then it will be your duty to find the defendant 
guilty of the crime charged in the Information; otherwise, 
you will find him not guilty.” 

It will be noted that this instruction is a complete state- 
ment by the court of what elements constitute the crime 
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and that the jury’s determination of the guilt or innocence 
of the plaintiff in error was to be determined thereby. 

The plaintiff in error complains that an essential element 
of the crime was left out of instruction No. 5 and this he 
claims constitutes prejudicial error. This element has 
been italicized in the foregoing statute and instructions. 

It is evident that the trial court, by means of instruc- 
tion No. 5, endeavored to specifically set forth the essential 
elements of the crime of which the plaintiff in error was 
charged but omitted therefrom the essential element which 
has previously been italicized, namely, “the death of such 
vitalized embryo, or foetus.” 

In addition to the above the court gave instruction No. 7 
as to the element of intent, which reads as follows: 

“Intent is an essential element in this case and must be 
established by the evidence the same as any other material 
element, beyond a reasonable doubt, but you are likewise 
instructed that every sane person is presumed to intend 
the natural and probable consequences of his voluntary act. 

“Therefore, should you believe from the evidence beyond 
a reasonable doubt that the defendant used or employed 
an instrument or instruments or other means of any char- 
acter whatsoever in and upon the body and womb of Lucille 
Nicholson, while pregnant with a vitalized embryo or 
foetus, as charged in said information, and that the natural 
and probable consequence of such use or employment of 
said instrument or instruments or other means would be 
the destruction of said vitalized embryo or foetus, then the 
presumption would be that the defendant intended the de- 
struction of said vitalized embryo or foetus.” 

By instruction No. 5, with the addition of instruction 
No. 7, the court in effect submitted to the jury the question 
of the plaintiff in error’s guilt or innocence of the crime 
defined in section 28-405, R. S. 1948, which has a lesser 
penalty. 

This statute reads as follows: ‘Any physician or other 
person who shall willfully administer to any pregnant 
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woman any medicine, drug, substance, or thing whatever, 
or shall use any instrument or other means whatever, with 
intent thereby to procure the miscarriage of any such 
woman, unless the same shall have been necessary to pre- 
serve the life of such woman, or shall have been advised by 
two physicians to be necessary for that purpose, shall be 
punished by imprisonment in the county jail not more than 
one year or by fine not exceeding five hundred dollars, or 
by both.” 

It is, of course, true that “All instructions given should 
be considered in determining whether a particular instruc- 
tion is prejudicial.” Foreman v. State, 126 Neb. 619, 253 
N. W. 898. 

However, “It is the duty of the court to instruct the 
jury on the law of the case, whether requested to do so or 
not, and if the instructions; by the omission of certain ele- 
ments, have the effect of withdrawing from the consider- 
ation of the jury an essential issue or element of the case, 
it is error.” Glasgow v. State, ante p. 279, 22 N. W. 2d 842. 


As stated.in Goldsberry v. State, 66 Neb. 312, 92 N. W. 
906: “It is error for the court to instruct the jury that they 
may convict the defendant without finding a specific fact 
which constitutes one of the essential ingredients of the 
offense charged.” 


As stated in Thompson v. State, 61 Neb. 210, 85 N. W. 
62: “The seventh paragraph of the court’s charge is a 
defective definition of murder in the second degree. The 
attorney general does not defend the instruction, but con- 
tends that it furnishes no ground for reversal, because the 
elements of the crime were correctly stated in another in- 
struction. This question is not a new one. It has been fre- 
‘quently decided by this court, and the rule is a just one and 
founded in good sense, that the jury should not be required 
to choose between conflicting instructions. First Nat. Bank 
v. Lowrey, 36 Nebr., 290; Carson v. Stevens, 40 Nebr., 112; 
Richardson v. Halstead, 44 Nebr., 606; Barr v. State, 45 
Nebr., 458; Metz v. State, 46 Nebr. 547.” 


736 NEBRASKA REPORTS [VoL, 147 
Hans v. State 


In view of the holding in our former opinion it will be 
assumed, for the purpose of this opinion, that the evidence 
would sustain the conviction had the court properly sub- 
mitted the question of the plaintiff in error’s guilt or inno- 
cence of the crime charged. However, having failed to do 
so the rights of the plaintiff in error were thereby preju- 
diced. 

In this respect we have not overlooked section 29-2308, 
R. S. 1943, and our holdings thereunder. However, it is 
still the duty of a jury to determine the guilt or innocence 
of a person charged with a statutory crime and if any of 
the essential elements of the crime are omitted therefrom, 
thereby having the effect of withdrawing those issues from 
the jury, it should be reversed for retrial for we should 
not and cannot substitute ourselves for the jury in deter- 
mining whether or not such elements have been established 
beyond a reasonable doubt. See Glasgow v. State, supra. 

As stated in Kleinschmidt v. State, 116 Neb. 577, 218 
N. W. 384: : 

“This section has no application where the province of 
the jury will necessarily have to be invaded, or, stated in 
another way which is more acceptable to some of the court, 
where the province of the jury is prejudicially invaded. 

“Article I, sec. XI, of the Nebraska Constitution, provides 
that, in all criminal prosecutions, the accused shall have the 
right to a fair trial by a jury. A jury consists of twelve 
qualified persons aided by a judge learned in the law to 
give directions and guidance to the trial. The judge de- 
termines for the jury what evidence it may consider and 
what law governs the same. When the judge admits evi- 
dence, he invites the jury to consider the same; and when 
he tells the jury what the law is, the jury are bound to 
accept it as final. The admission of immaterial evidence of 
a harmless nature may be of no consequence. An instruc- 
tion that is technically faulty, but which clearly does not 
mislead the jury, will not ordinarily prejudice the ac- 
cused. Misconduct of the prosecutor, tending to prevent a 
fair trial, may be overcome by timely denunciation by the 
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court. The subsequent striking of prejudicial testimony, 
accompanied with adequate directions by the court telling 
the jury not to consider it, may well be said to prevent a 
miscarriage of justice and a substantial wrong. Other in- 
stances, affording ample room for the application of the 
section, might be stated. That section does not mean that 
this court is to make itself a tryer of fact, contrary to the 
Constitution preserving trial by jury.” : 

And in Fetty v. State, 119 Neb. 619, 230 N. W. 440: “The 
state would have us apply it to this case by having this 
court determine from the record that the defendant was 
guilty, and that therefore defendant has not been prejudiced 
because no other verdict could have been returned. The 
guilt or innocence of the defendant is not to be determined 
de novo in this court, but is one for a jury, drawn, sum- 
moned, and impaneled as provided by law.” : 

For a full discussion of the applicability of section 
29-2308, R. S. 1943, see Scott v. State, 121 Neb. 232, 236 
N. W. 608, wherein this court stated: ‘Such discretion must 
be exercised, however, in such a way as to do the prisoner 
no substantial wrong or to occasion no miscarriage of jus- 
tice, as no greater wrong can be done a prisoner than to de- 
prive him of the privilege of a trial by a jury of his peers 
on a question of fact material to the actual issue to be de- 
termined, and to substitute therefor the decision of the 
judges who have not heard the evidence and who have never 
seen the prisoner. The fact must not be overlooked that it is 
the free, unbiased verdict of the jury that the accused is 
entitled to have. * * * One of these safeguards was that a 
fair determination of the facts involved in a criminal prose- 
cution adversely to the accused, by a constitutional jury, 
was a prerequisite to the infliction of punishment.” 

For the reasons herein stated our former judgment of 
affirmance is vacated and set aside and the case is reversed 
and remanded for a new trial. 

REVERSED AND REMANDED FOR NEW TRIAL. 
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MESSMORE, J. dissenting. 

As stated in the majority opinion, the defendant was in- 
formed against under section 28-404, R. S. 1948, as fol- 
lows: “Any physician or other person who shall administer, 
or advise to be administered, to any pregnant woman with 
a vitalized embryo, or foetus, at any stage of utero gesta- 
tion, any medicine, drug, or substance whatever, or who 
shall use or employ, or devise to be used or employed, any 
instrument or other means with intent thereby to destroy 
such vitalized embryo or foetus, unless the same shall have 
been necessary to preserve the life of the mother, or shall 
have been advised by two physicians to be necessary for 
such purpose, shall, in case of the death of such vitalized 
embryo, or foetus, or mother, in consequence thereof, be 
imprisoned in the penitentiary * * *.” 

Trial was had and the defendant was convicted by a jury 
of the offense charged. 

The defendant contended in this court that the trial court 
erred in submitting to the jury instruction No. 5, as follows: 

“The material allegations and elements necessary to be 
established by the evidence beyond a reasonable doubt in 
order to convict the defendant of the crime charged in the 
Information, are: 


“1, That at and immediately before the alleged commis- 
sion of the unlawful act charged against the defendant 
herein, the said Lucille Nicholson was pregnant with a 
vitalized embryo or foetus. 

“2. That while said Lucille Nicholson was pregnant, as 
aforesaid, the defendant, Alvin Hans, unlawfully and fe- 
loniously used and employed in and upon the body and 
womb of said Lucille Nicholson a certain instrument or 
instruments, or other means of any kind or character what- 
soever, with the intent unlawfully and feloniously to kill 
and destroy the said vitalized embryo or foetus. 

“3. That said act or operation was not necessary to pre- 
serve the life of said Lucille Nicholson, nor was it advised by 
as many as two physicians to be necessary for that purpose. 
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“4. That said act or operation was done by defendant 
on or about the 26th day of October, 1944. 

“5. That said act or operation occurred within the 
County of Douglas and the State of Nebraska. 

“If you find from the evidence beyond a reasonable doubt 
that the State has established each and all of the foregoing 
propositions, then it will be your duty to find the defendant 
guilty of the crime charged in the Information; otherwise, 
you will find him not guilty.” 

In the majority opinion the defendant is upheld in his 
contention that instruction No. 5 omitted an essential. 
element of the offense as charged, that is, proof of the death 
of the vitalized embryo or foetus beyond a reasonable 

‘doubt, and by so doing, the substantial rights of the de- 
fendant were affected and he was denied a fair and impar- 
tial trial, to his prejudice. 

As to whether or not the instruction complained of is 
prejudicially erroneous, the law is well settled in this state 
that instructions should be construed together, and if, when 
considered as a whole, they properly state the law, it is 
sufficient. See Ford v. State, 46 Neb. 390, 64 N. W. 1082; 
Clary v. State, 61 Neb. 688, 85 N. W. 897; Mauzy v. State, 
103 Neb. 775, 174 N. W. 325; Mills v. State, 538 Neb. 263, 
73 N. W. 761, and other cases too numerous to cite. 

Having the foregoing well-established rule of law in mind, 
it is advisable to set out certain of the instructions given 
by the trial court. 

“Instruction No. 2. .The Information in this cause 
charges and alleges in substance that on or about the 26th 
day of October, 1944, Alvin Hans, in the County of Douglas 
and State of Nebraska, then and there being, in and upon 
one Lucille Nicholson, then and there being, she, the said 
Lucille Nicholson, then and there being pregnant with a 
vitalized embryo or foetus, did unlawfully, wilfully and 
maliciously make an assault, and that the said Alvin Hans, 
unlawfully and feloniously did use and employ in and upon 
the body and womb of the said Lucille Nicholson, the 
mother of said vitalized embryo or foetus, certain instru- 
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ments and other means, the nature and kind of said in- 
struments and other means being to affiant unknown, with 
the intent then and there unlawfully and feloniously to kill 
and destroy the said vitalized embryo or foetus, the same 
not being necessary to preserve the life of the said Lucille 
Nicholson, the mother, and not having been advised by two 
physicians tc be necessary for that purpose, and thereby 
inflicted on the womb and other internal parts of said 
Lucille Nicholson, and on said vitalized embryo or foetus, 
certain wounds and bruises, of which said wounds and 
bruises the said vitalized embryo or foetus did thereafter 
on or about the 26th day of October, 1944, die, and was 
thereafter removed and taken from the womb of the said 
Lucille Nicholson on or about the 26th day of October, 1944, 
in said county, and state, and that the said Alvin Hans, the 
vitalized embryo or foetus aforesaid, unlawfully, feloniously 
and purposely did kill and slay, contrary to the form of the 
Statute in such cases made and provided, and against the 
peace and dignity of the State of Nebraska.” 

It will be noted that this instruction setting forth the 
informaticn is substantially in the language of section 
28-404, R. S. 1943, and includes every element of the offense 
with which the defendant is charged. It will be noted, es- 
pecially, that the defendant is charged with “unlawfully, 
feloniously and purposely” killing the vitalized embryo or 
foetus of Lucille Nicholson. No language could be plainer. 

Instruction No. 3, given by the trial court, sets forth 
section 28-404, R. S. 1943, upon which the prosecution is 
based, in its entirety. Here again, the case of death of 
such vitalized embryo or foetus, or mother, is set forth. 

Instruction No. 4, is as follows: ‘The defendant has been 
arraigned on said information and has pleaded not guilty. 
The plea of not guilty by the defendant casts upon the State 
of Nebraska the burden of establishing every material al- 
legation in the information beyond a reasonable doubt.” 
The rest of the instruction need not be set out. 

We gather from the language of instruction No. 4, that the 
issues are joined, and that the jury know by this time that 
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every material allegation of the information must be proven 
beyond a reasonable doubt, and that includes the fact that 
the defendant was charged with unlawfully, feloniously 
and purposely killing the vitalized embryo or foetus of 
Lucille Nicholson. This language seems quite clear. 

Instruction No. 5, heretofore set out, in subdivision 2 
thereunder, charged the defendant with the intent unlaw- 
fully and feloniously to kill and destroy the said vitalized 
embryo or foetus. Intent is one of the essential elements 
of the offense charged, and here is a direct statement in the 
instruction complained of, that this defendant intended, 
by the use of certain instrument or instruments, or any 
other means or character, to unlawfully kill and destroy 
the vitalized embryo or foetus. 

Instruction No. 7, is an instruction on intent, and, re- 
ferring to instructions No. 2 and No. 5, intent is set forth 
as being an essential element of the offense charged. After 
defining intent as it is generally defined in instructions in 
criminal cases, the court, in instruction No. 7 said: “There- 
fore, should you believe from the evidence beyond a rea- 
sonable doubt that the defendant used or employed an in- 
strument or instruments or other means of any character 
whatsoever in and upon the body and womb of Lucille 
Nicholson, while pregnant with a vitalized embryo or foetus, 
as charged in said information, and that the natural and 
probable consequence of such use or employment of said 
instrument or instruments or other means would be the 
destruction of said vitalized embryo or foetus, then the pre- 
sumption would be that the defendant intended the de- 
struction of said vitalized embryo or foetus.” 

Again, in plain and explicit language, the jury are in- 
structed with reference to the destruction of the vitalized 
embryo or foetus. 

Instruction No. 10, defines the terms “vitalized embryo” 
and “vitalized foetus” as used in the statute above quoted. 

The following cases are applicable: 

In Ford v. State, supra, the court, in an instruction, 
used the sentence, “Drunkenness is no excuse for crime.” 
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Drunkenness was urged as a defense, and the fact that the 
court informed the jury that it was no excuse for crime, 
was held not to belittle the defense. The court said: ‘While 
the language used in the instruction might have been more 
concisely as well as clearly expressed, yet we are unable 
to see how it could have misled the jury.’”’ And in the same 
case an instruction was given, “If you find the defendant 
guilty you will determine in your verdict, under the evi- 
dence and these instructions, the value of the property, or 
what it was worth in the market.” By this instruction the 
jury was told to fix the value of the ring in case a verdict 
of guilty was returned at what it would bring, or was 
worth, in the market. The instruction does not state 
whether the value was to be determined by a preponderance 
of the evidence, or beyond a reasonable doubt, but this was 
covered by another instruction. Therefore, all of the in- 
structions were considered together and construed, and no 
prejudicial error appeared. 

In Torske v. State, 123 Neb. 161, 242 N. W. 408, this 
court said: “The first instruction complained about re- 
lates to manslaughter * * *. The instruction was as follows: 
‘The jury are instructed that if you find from the evidence 
beyond a reasonable doubt, that, on the 27th day of Febru- 
ary, 1931, in Lincoln county, Nebraska, the defendant, 
Mangus Torske, without deliberation, premeditation or 
malice, did unlawfully and feloniously kill Lewis C. Paul- 
sen, with a shotgun, either upon a sudden quarrel or unin- 
tentionally, then said Mangus Torske would be guilty of 
manslaughter, * * *.’ It is urged that the omission of the 
words ‘while the slayer is in the commission of some un- 
lawful act’ following the word ‘unintentionally,’ was pre- 
judicially erroneous.” This instruction is immediately 
followed by the statutory definition of manslaughter which 
contained the language omitted from the instruction com- 
plained of. The court then said: “These instructions were 
not inconsistent, contradictory, nor confusing to the jury, 
but, taken together, they correctly state the law. * * * 
where instructions, taken together, correctly state the law, 
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the judgment will not be reversed because one does not 
state the entire law on the subject, unless it appear that the 
jury were misled.” 

In Frades v. State, 131 Neb. 811, 270 N. W. 314, the court 
held: “ ‘Whether an instruction is reversibly erroneous is 
not to be determined from its language alone, but from an 
examination and consideration of the whole charge. In 
other words, the instructions in a case should be considered 
together, not section by section or paraghaph by para- 
graph.’” 

In Norton v. State, 119 Neb. 588, 230 N. W. 488, the 
court held: “ ‘Where the charge to the jury, considered as 
a whole, correctly states the law, the verdict will not be re- 
versed by the appellate court merely because a single in- 
struction, when considered separately, is incomplete.’”’ See, 
also, Samuels v. State, 101 Neb. 383, 163 N. W. 312. 

A review of the transcript in Norton v. State, supra, dis- 
closes, as the court so aptly stated on page 591; “Some of 
the challenged instructions, if viewed independently, may 
be incomplete, but when considered in connection with the 

‘others given, which we must do under this record, they 
fairly submit to the jury the issues involved.” See, also, 
Williams v. State, 115 Neb. 277, 212 N. W. 606. 

In Mills v. State, supra, paragraphs 9 and 10 of the in- 
structions were objected to as prejudicial. The first objec- 
tion was that the instruction was devoted to stating certain 
questions to which the jury was to seek answers in the evi- 
dence, and if in the affirmative, the verdict of guilty was to 
follow, and if in the negative as to either of the stated 
propositions, the verdict was directed to be, “Not guilty.” 
The instructions referred to the first count of the informa- 
tion, and the tenth instruction objected to was the same, 
and referred to the fourth count. The court said that such 
paragraphs of the instructions, detached from the other 
paragraphs and read and construed, may be in some re- 
spects and degree defective. Then the court discussed the 
propriety in giving such instructions, and concluded they 
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should not be given, but when considered in conjunction 
with the other instructions given which fairly reflected 
the law in the case, these instructions were not prejudicial. © 
The opinion states: “It is urged that the court wholly 
failed to instruct the jury in regard to one material fact,— 
an element of the crime charged. We think a close scru- 
tiny of the whole of the instructions will disclose that this 
criticism is not wholly merited. There are portions of 
them where some reference to it would have been proper, 
and should have been made; but, in view of the state of the 
evidence relative to the fact, the failure, where it occurred 
in the instructions, could have no other effect than a non- 
direction. The court held that there was no prejudicial 
error. 

In MeVey v. State, 57 Neb. 471, 77 N. W. 1111, it was 
held:“Instructions should be considered as an entirety, and 
where, without conflict, they correctly state the law which 
should govern the jury in its deliberations, no criticism 
will be available which counts upon the fact that one in- 
struction covers but a part of the entire ground.” 

In the opinion, it was said: “It is urged that there was 
error in giving the fifth instruction, for the reason that in 
said instruction there is no requirement that the shooting 
be malicious to constitute the offense charged. In the first 
instruction there is a summary of the second count of the 
information, and in this summary malice is a very prom- 
inent factor. In the third instruction there are the pro- 
visions of the statute which McVey was accused of vio- 
lating, and of the offense charged, as has already been 
indicated, malice is an essential ingredient. The fifth in- 
struction expressly requires proof of the wounding being 
done as charged in the second count of the information,— 
that is, maliciously. These instructions, taken together, could 
not have left the jury in doubt as to the necessity of show- 
ing ‘malice’ as we have already defined that term, and the 
rule is that all the instructions should be read together.” 

In Philamalee v. State, 58 Neb. 320, 78 N. W. 625, the 
court defined larceny in an instruction and omitted the 
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felonious intent which is essentia] by the words, “convert- 
ing it (property) to a use other than that of the owner” 
and said: “This court has more than once said, in effect, to 
constitute larceny the taking must be with felonious intent, 
and an instruction is erroneous which does not contain that 
ingredient of the crime of larceny. (Cases cited.) Weare 
satisfied that the doctrine of those cases is sound, but it does 
not follow that the instruction here assailed is erroneous. 
It is not essential that an instruction defining larceny should 
contain the word ‘felonious,’ but if the words or language 
employed bear the same import it will suffice.” Other in- 
structions contained the element cf felonious intent. The 
court said: “Instructions should be considered together, 
is the rule, and when so construed the crime of larceny was 
sufficiently defined in the charge in this case.” 

In the case of Bode v. State, 80 Neb. 74, 113 N. W. 996, 
an instruction was incomplete and did not cover all of the 
elements of the offense. The court said: “* * * it appears 
that the jury must have understood the purpose of the in- 
struction complained of and could not have been misled 
thereby. Such an instruction standing alone may have 
been faulty, in that it was incomplete and did not cover 
all of the elements of the offense. Yet, when we consider 
it with the remainder of the charge, it could not result in 
any prejudice to the defendant, and the giving of it was 
not reversible error.” A case similar in effect is Carleton 
v. State, 43 Neb. 378, 61 N. W. 699. 

The general rule with reference to instructions given in 
an abortion case is as follows: “Instructions, as a body 
of directions to the jury, must be considered in their en- 
tirety, and it is not necessary that each instruction should be 
a complete statement of all the rules by which the jury are 
to be guided.” 1C. J. S., Abortion, § 38, p. 340. 

“The instructions should be construed together as a 
whole. Hence, an error in one instruction may be cured 
by other instructions.” 1 C. J., Abortion, § 119 p. 333. 


746 NEBRASKA REPORTS [VoL. 147 


Hans v. State 


In view of the well-established rules of law governing 
instructions as appear above, the writer can reach no other 
logical conclusion than that the majority opinion has 
utterly ignored the law applicable to the instructions in the 
instant case. 

In addition to the foregoing authorities, section 29-2308, 
R. S. 1948, is material and for the purposes of this case 
reads, “No judgment shall be set aside, or new trial granted, 
or judgment rendered in any criminal case, on the grounds 
of misdirection of the jury * * * if the Supreme Court, after 
an examination of the entire cause, shall consider that no 
substantial miscarriage of justice has actually occurred.” 
This statute was duly enacted as Laws 1921, chapter 157, 
p. 648. , 

In construing this provision of the statute, the writer 

‘takes cognizance that the right of a trial by jury shall re- 
main inviolate, and in all criminal prosecutions the accused. 
shall have the right to a fair and speedy trial by an im- 
partial jury, and all other constitutional safeguards that 
are guaranteed the accused. 

A review of a few of the cases where his statute has been 
interpreted by this court is not amiss. 

““Misdirection of a jury not causing a substantial miscar- 
riage of justice does not require that a judgment shall be 
set aside * * *.” The statute is then cited. Lorimer v. State, 
127 Neb. 758, 257 N. W. 217. ; 

In Harrison v. State, 183 Neb. 794, 277 N. W. 96, the in- 
formation charged that the defendant did forcibly break 
and enter a motor vehicle with intent to steal property of 
value. Instruction No. 2 stated the elements along lines upon 
which the burden of proof is upon the state. Instruction 
No. 3 explained to the jury that the law provides that any 
person who shall break and enter, or enter without break- 
ing, at any time, any motor vehicle, with intent to commit 
the crime of larceny or steal property, shall be guilty of 
a felony. Then the instruction stated: “If the evidence in 
this case fails to show that the defendant did break into 
the motor vehicle * * * it would be sufficient, under the 
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charge, that the state shall prove by evidence beyond a 
reasonable doubt that the defendant * * * entered the truck 
in question without actually breaking into it, with intent 
to steal property of value.”’ Now the instructions as a whole 
did not properly set forth the offense as provided for in 
the statute. The instructions were confusing and deviated 
materially from the information which charged a forcible 
breaking and entering. This court said: “Under the mandate 
of section 29-2308, Comp. St. 1929, if the supreme court, 
in a criminal case, after an examination of the entire cause, 
shall consider that no substantial miscarriage of justice 
has actually occurred, it must affirm the judgment.” 

. In the case of Phegley v. State, 113 Neb. 138, 202 N. W. 
419, the defendant was charged with first degree murder 
and convicted on second degree murder. Several instruc- 
tions were objected to, and one was an instruction on 
malice, which used the following language in substance 
“* * * you must be convinced beyond a reasonable doubt 
from all the facts and circumstances in evidence whether 
or not * * *.” Now the contention was that the words 
“whether or not” in two instructions complained of, placed 
a burden on the defendant to prove that he did not have 
intent or malice, and thus robbed him of the presumption 
of innocence. The court said: “While the words were not 
apt in the connection used * * * yet, taking the court’s 
charge as a whole, we cannot say that, by their inclusion, 
prejudicial error was committed. ‘The true meaning and 
effect of instructions are not to be determined by the se- 
lection of detached parts thereof, but by considering all 
that is said on each particular subject or branch of the 
case.’ (citing cases.) Then we are convinced that, from 
the use of these words ‘No substantial miscarriage of jus- 
tice has actually occurred.’ Comp. St. 1922, sec. 10186.” 


The majority opinion cites Kleinschmidt v. State, 116 
Neb. 577, 218 N. W. 384, with reference to the inapplicabil- 
ity of section 29-2308, R. S. 1943, to that case and the in- 
stant case. Peter P. Kleinschmidt was convicted of steal- 
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ing some pigs. On cross-examination the county attorney 
asked him if he was convicted and plead guilty for traffick- 
ing in liquor about two years ago, to which there was an ob- 
jection. The objection was overruled. The witness replied, 
“Yes, sir.’ The county attorney asked him, “You are the 
same guy, are you?” A. “Yes, sir.”’ The accused called his 
wife to testify to certain facts with reference to the pigs. 
On cross-examination she was asked by the county attorney 
if she hadn’t been convicted, about two years ago, for having 
a still in her possession and having intoxicating liquors. She 
answered, “Yes, sir.” The court said that it is thought by 
some that section 10186, Comp. St., 1922, which is now sec- 
tion 29-2308, R. S. 1948, would apply, and cited section 11, 
article I, of the Constitution with reference to a fair trial 
by jury, and set for the language as is stated in the major- 
ity opinion. The court said, however, on page 581, in ex- 
plaining the inapplicability of the said statute to the case: 
“It might be argued with some force that prior traffic in in- 
toxicating liquors might have some relation to the subject- 
matter of a prosecution for the illegal sale thereof. Through 
no artifice, however contrived, can bootlegging be projected 
into the crime of hog stealing. * * * There is no relation 
whatever between crimes against the liquor law and the 
crime for which defendant was being tried. * * * The 
evidence is wholly circumstantial, and while sufficient to take 
the case to a jury, it should be without the poisonous influ- 
ence of entirely immaterial and incompetent testimony. 
The people of this state have voted the legitimate traffic 
in intoxicating liquors out of existence because of the bane- 
ful effect of the saloon. There was a strong sentiment 
against licensed saloons which is more pronounced against 
the bootlegger. It would be difficult to secure a jury of 
twelve men anywhere in the state, some of whose minds 
would not revolt against a convicted bootlegger. If, as in 
this case, both the defendant and his wife appear to. be boot- 
leggers, the tendency is to at once denounce them as mere 
trash. It would amount to almost certain impeachment of 
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both as witnesses in a manner contrary to law, which de- 
fines with absolute certainty the proper method of im- 
peaching witnesses.” 

It is quite apparent why the statute here being discussed 
would not apply when the facts of the case are analyzed. 


The case of Fetty v. State, 119 Neb. 619, 230 N. W. 440, 
is cited in the instant case as to why section 10186, Comp. 
St. 1922, now section 29-2308, R. S. 1948, was inapplicable 
to the cited case and therefore inapplicable to the instant 
case. The case involved the drunkenness of a juror after 
the case had proceeded to trial and witnesses had testified. 
The court determined the assigned errors set out and 
stated: “The statutes and the decisions of this court def- 
initely set out the course to: be pursued by the trial court, 
when confronted by such an emergency as arose in this case, 
and we cannot approve a radical departure therefrom.” In 
other words, a court’s duty in such an emergency was set 
forth in other statutes which were well defined as to the 
course of procedure he should have pursued. Under the cir- 
cumstances there was no occasion for the application of the 
section of the statute here involved. 


The majority opinion likewise cites a recent case, Glas- 
gow V. State, ante p. 279, 22 N. W. 2d 842, with reference to 
the applicability of the statute here involved to the instant 
case. This case dealt with misdirection in instructions to 
the jury. An analysis of the instructions given by the trial 
court discloses that in instruction No. 1, the court set forth 
the substance of the information which disclosed that the 
section under which the charge was made was section 
28-945, R. S. 1948. It provided, in substance, that the de- 
fendant was charged with setting up and keeping gambling 
devices or gaming machines. In instruction No. 3 the court: 
set forth a definition under an entirely separate statute,, 
28-947, R. 8. 1943, to the effect, “Whoever keeps or exhibits: 
any gaming table, establishment, device or apparatus, to win. 
or gain money or other property of value, * * *.” Instruc-. 
tion No. 4 defines the words “keeps and exhibits” as used‘ 
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in section 28-947, R. S. 1943. Instruction No. 5 defines a 
“device” as used in section 28-947, R. S. 1943. Instruction 
No. 7 defines the elements that it was necessary for the 
State to prove beyond a reasonable doubt before the defend- 
ant could be convicted. The elements are those of the of- 
fense as set forth in section 28-947, R. S. 1943. 

It will be observed by a careful analysis of the instruc- 
tions given, and as shown by the transcript in the cited 
“ease, that the only one having to do with the offense 
charged under section 28-945, R. S. 19438, is the instruction 
that sets forth the information constituting the charge. 
Instructions numbers 3, 4, 5, and 7 had to do explicitly 
with section 28-947, R. S. 1943. Obviously, when all of 
the instructions except the one, as hereinbefore mentioned, 
point to a separate and distinct charge other than that 
contained in the information, the statute under discussion 
is inapplicable, and the case is not in point with the situa- 
tion as appears in the instant case. 

In the instant case the evidence is overwhelming that the 
defendant performed an illegal operation upcn a pregnant 
gir] and, as a result thereof, destroyed the foetus. 

I believe it can be taken for granted that the men and 
women who composed the jury in this case possessed or- 
dinary and reasonable intelligence. It seems inconceivable 
that the jurors were misled, as set forth in the majority 
opinion, and that the substantial rights of the defendant 
were prejudiced. The jury must have considered the in- 
structions as a whole, as required by law, in arriving at 
their verdict. 

A careful examination of the entire cause has been made 
by me, and I say with conviction, there is no prejudicial 
error or miscarriage of justice in the proceedings and sen- 
tence. Under the evidence, a verdict of not guilty would 
have been a travesty on justice and a reproach to the law. 
Jt is in cases such as the instant case that the statute ap- 
plies, and gives this court cause to examine the entire record. 
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KATHRYN MCMAHON, APPELLEE, V. REGIS HOTEL COMPANY, 
A CORPORATION, APPELLANT. 


25 N. W. 2d 24 
FILED NOVEMBER 22, 1946. No. 32072. 


1. Hotels and Inns. A latent defect in hotel furniture in a guest 
room is one which is concealed, and an incident of ordinary 
wear, and so developed as to render discovery impossible in the 
exercise of ordinary and reasonable inspection and care. 

. The law imposes a duty on an innkeeper to furnish safe 

premises to his guests, and to provide the customary articles of 

furniture, which may be used by them in the ordinary and rea- 
sonable way, without danger. 

The duties and liabilities of an innkeeper are not those 

of an insurer. and extend only to the exercise of reasonable care, 

which must be determined from the circumstances of each case. 

A hotel must be kept reasonably safe for all guests, but 

the proprietor of a hotel is not an insurer against accidents, 

. A guest, who seeks to recover damages from an innkeeper 
for personal injuries accidentally caused by the breaking of a 
piece of furniture, has the burden of establishing that the inn- 
keeper negligently failed to exercise ordinary and reasonable 
care in relation thereto. 

APPEAL from the district court for Douglas County: WIL- 


LIAM A. DAY, JUDGE. Reversed and dismissed. 

Kennedy, Holland, DeLacy & Svoboda and L. J. Tierney, 
for appellant. 

Edward T. Hayes, Joseph M. Lovely, and Emmet S. 
Brumbaugh, for appellee. 

Heard before SIMMONS, C. J., PAINE, MESSMORE, YEAGER, 
CHAPPELL, and WENKE, JJ., and POLLOCK, District Judge. 

PAINE, J. 

This is an action for damages for personal injuries sus- 
tained by a hotel guest in a fall from a small bench in her 
room, from which accident she suffered serious injuries. 
The jury returned a verdict for $7,500, for which amount: 
a judgment was at once entered by the trial judge. Motion 
for a new trial being overruled, defendant appealed. 

The record discloses that the plaintiff, Kathryn McMahon,, 
was 68 years old at the time of the trial, weighed 145 pounds, 
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was five feet four inches tall, and had been a telegraph 
operator in the employ of the Western Union for 42 years, 
and at the time of the injury she was drawing a salary of 
$160 a month, but was drawing more at the time of the 
trial. Her hours of work were from 8:00 a.m. to 4:30 p.m., 
and she was off all day Sundays and afternoon on Satur- 
days. The office where she worked was at Fourteenth and 
Farnam Streets, Omaha, in the W. O. W. Building, and the 
Regis Hotel was located on Sixteenth Street, between Far- 
nam and Harney. 


She rented a room at the Regis Hotel one fall and the 
following April she moved out to a room in the residence 
section for the summer, but in the fall of that year she 
moved back to the Regis Hotel and was given room No. 
313, and had lived there continuously for the last five or 
six years. Her room was furnished with two upholstered . 
chairs, a dresser, a couch or day bed, a bench, and writing 
table. She has visited in other rooms in the same hotel and 
they furnish a similar bench to the one introduced in evi- 
dence. It is a substantial bench, eighteen inches high, 
standing on four legs, having four 1-inch by 3-inch pieces 
of wood making the frame, the top of the bench being made 
up of four strong slats 214 inches wide, and 174% inches 
long. The dimensions of the top of this bench are 14 inches 
by 20 inches in size. There are no nails or screws in sight, 
but the parts appear to be fastened together by dowel pins, 
or mortised, which are then glued firmly together. 


Plaintiff usually used this bench to sit on at the desk, as 
jt was more convenient than the upholstered chairs. Later 
on she brought two upholstered chairs, one a rocker, down 
from her sister’s home and had the hotel take out its two 
chairs. It was impossible to take the chairs into the closet 
to stand on to reach the shelf, and she always used this 
bench for that purpose. When she first moved into the room 
the closet had one shelf in it, about six feet from the floor, 
and later they put in another shelf for her, which was about 
a foot higher. She had to use the bench to reach her hats 
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or clothing on either shelf. 

The accident occurred on Sunday, January 16, 1944, at 
about 10:30 in the morning. She had returned from church 
and took this bench into the closet to get a hat from the 
back of the lower shelf. She stepped up on the bench with 
both feet, and was standing about in the middle of it when 
there was a cracking sound, the bench broke, and threw the 
plaintiff to the floor. She laid on the floor for about five 
minutes, then managed to crawl to the couch, and called 
her brother, Jack McMahon, from her telephone at the head 
of the bed, and he came with her niece. She testified that 
she was suffering terrible pain in her back. A doctor was 
called and taped her up, and she was taken to the hospital 
in an ambulance, where she remained five days, suffering 
pain all the time. X-rays were taken, she was bandaged, 
‘ and had heat applications. She was then taken to her sis- 
ter’s home. She was under treatment of the doctor for two 
weeks at her sister’s home, then returned to the Regis 
Hotel, but was not able to work for another week. 

On cross-examination she testified that, as she was going 
out in the afternoon, she was getting a hat down from the 
shelf ; that the bench was partly in the closet and partly out- 
side; that she stepped on it in the center, and when she put 
her foot on the bench it seemed all right, but when she had 
put both feet on and started to reach for her hat she heard 
it creak and started to get down. She fell outside of the 
closet on her back, but did not hit her head. She said the 
bench seemed perfectly solid. She detected nothing wrong; 
it was always solid. 

Dr. E. A. Connolly is a Union Pacific surgeon, and testi- 
fied that he had known the plaintiff for.25 years. He was 
called to her room at the Regis Hotel, and ordered her sent 
to St. Catherine’s Hospital, where X-rays were taken. She 
had a compression fracture of the third lumbar vertebra. 
The vertebrae had “jackknifed,” one vertebra being squeezed 
about half its normal size. In addition to the injury to the 
bone, she had injuries to the muscles and nerves and blood 
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vessels. Her condition is permanent, and there will be a 
new bone formation, in which three of the lumbar vertebrae 
will be grown together. 

Katherine Lester testified that she was the housekeeper 

at the Regis Hotel. She was sent to plaintiff’s room after 
the accident by the manager. The witness took the broken 
bench out of the room. It was taken to the carpenter shop 
and was fixed the next day. She denied that she made the 
statement at that time, “I’m going to take it out before 
someone breaks his neck. I don’t know how it got in here.” 
She said there was no other furniture to stand on in the 
room except this bench, which she used for a desk chair. 
The bench in question was a grip bench, and the break was 
a new break. She testified, “If it had been an old break 
it would have been dirty.” Only cone leg was broken. 
- John J. MeMahon is in the wholesale business of selling 
laundry and dry cleaning supplies, and is 65 years of age. 
He said the hotel room was about 15 feet long by 8 or 10 
feet wide, with space out for a closet and bathroom. 
When he arrived at the hotel his sister was on the day bed 
and seemed to be in great pain. He called the doctor. He 
examined the bench and found that two wood dowel pins 
that connect the board at the end with the legs on one side 
were broken, and on the other side one of the dowel pins 
was broken and the uther was pulled out. One showed a 
fresh break, because it had splinters, and one was soiled 
from age. To look at the bench one would not know it was 
broken. He testified that the housekeeper looked at it and 
said, “I’ll say it’s broken, it’s falling to pieces,” and that she 
also stated, “I’m going to take this out, someone is liable to 
break their neck on it,” and also said, “I don’t know how it 
ever got in here.” Some of these statements were denied 
by the housekeeper. 

The leg was originally attached by dowel pins and glue. 
The manager testified that he had no knowledge of any- 
thing being wrong with the baggage stand before the acci- 
dent. The rooms are inspected by the housekeeper every 
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week or ten days, such inspection covering cleanliness, con- 
dition of the room, furniture, lights and fixtures. If any- 
thing is wrong it is reported. Every room in the hotel has 
such a baggage stand. The manager testified that, outside 
of chairs, nothing other than the bench was furnished to 
reach anything on the shelves. No instructions were ever 
given to guests that they were not to use the bench for any 
other purpose than to deposit their baggage on. The guests 
were not instructed that to get anything off the shelves 
they could call the housekeeper and get a ladder. , 

' At the close of the evidence the defendant renewed the 
motion which had been made at the close of the plaintiff's 
case that the court instruct a verdict for the defendant, and 
set out 15 grounds to support said motion. In the motion 
for new trial, defendant set up, among other things: (7) 
That the verdict and judgment are not sustained by suffi- 
cient evidence; (12) the court erred in overruling defend- 
ant’s motion to direct a verdict in favor of the defendant 
or dismiss plaintiff’s case, made at the close of defendant’s 
case; and (13) the court erred in overruling defendant’s 
objections to evidence adduced by the plaintiff. The de- 
fendant also set out 51 assignments of error in his brief. 


The first case cited and relied upon by the plaintiff is the 
case of Burchmore v. Antlers Hotel Co., 54 Colo. 314, 130 
P. 846, in which the plaintiff, a resident of Boston, was one 
of a party of 175 making a tour across the country, and 
stopped in Colorado Springs. Because of the size of the 
party, the hotel management was required to use camp 
chairs to have enough seats for all guests, and the plain- 
tiff was assisted by a waiter, sat down in one of these camp 
chairs, which collapsed and precipitated the plaintiff to the 
floor, causing certain injuries. A verdict was returned 
for the defendant, which was reversed because of errors in 
giving certain instructions which denied substantial rights 
to the plaintiff. It was held in this case: “An inn-keeper 
invites his guest to occupy a chair, which by reason of 
its defective condition collapses, precipitating the guest to 
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the floor. The inn-keeper is liable if by reasonable care 
he would have known of the defect, even though he has no 
actual knowledge thereof.” 


In our opinion, there is a striking difference between 
this case cited and the case at bar, where there was a solid, 
seemingly substantial bench, which had been used for years 
by the plaintiff, and if it had any defect it was clearly a 
latent defect. 

“Latent defects which are concealed, and an incident to 
ordinary wear and tear, and so developed as to render dis- 
covery impossible, in the exercise of ordinary care, are 
casualties which no man can avoid without the exercise of 
extraordinary care and vigilance which the law does not 
impose.’ Knies v. Lang, 116 Neb. 387, 217 N. W. 615. 


In the Antlers Hotel case, to meet an emergency they 
had brought in and were using emergency camp chairs, 
entirely unsuited to be used for guests at dinner in a dining 
room, but made for “happy-go-lucky” use around an out- 
doors campfire. 

The defendant was not an insurer of the safety of the 
plaintiff, but owed her only the duty of ordinary and rea- 
sonable care. 

“The law imposes a duty on an innkeeper or similar pro- 
prietor to furnish safe premises to his patrons and to pro- 
vide articles of furniture which may be used by them in the 
ordinary and reasonable way without danger. Generally, 
however, his duties and liabilities in this respect are not 
those of an insurer, and extend only to the exercise of rea- 
sonable care which must be determined from the circum- 
stances.”’ 28 Am. Jur., Innkeepers, § 56, p. 578. 

In the case of Clancy v. Barker, 131 F. 161, we have a 
case in which a six-year-old boy, stopping with his parents 
at the Barker Hotel in Omaha, wandered into a room where 
a bellboy and an elevator boy were loafing off duty, and in 
an effort to scare the six-year-old boy they pointed a pistol 
at him, which was accidentally discharged, destroying one 
of his eyes. It was held that innkeepers are not insurers 
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of the safety of the persons of their guests. The limit of 
their liability is for the exercise of reasonable care for the 
safety, comfort and entertainment of their visitors. 

In the case of Kelley v. Luke, 140 Neb. 283, 299 N. W.. 
593, an invitee fell in a hotel in walking from one level to: 
another. The judgment obtained was reversed and the case 
dismissed. In the opinion two late cases are cited in which. 
directed verdicts for the defendant were affirmed by this 
court, to wit, Pierce v. Burlington Transportation Co., 139: 
Neb. 423, 297 N. W. 656, and Lepley v. Von Dorn, 139 Neb. 
410, 297 N. W. 642, and in the case first cited it was said 
that a hotel must be kept reasonably safe for all persons: 
invited to use its facilities, but the proprietor of a hotel is 
not an insurer against accidents. There was a failure to: 
prove any negligence on the part of the hotel company. 

In the case of Schlemmer v. Stokes, 47 Cal. App. 2d 164,. 
117 P. 396, a child three years of age leaned against. a 
screen in a window and fell. The infant’s mother had 
opened and closed the screen and had noticed nothing 
wrong, but the infant’s father after the accident said the 
wood appeared to be rotten. The jury returned a verdict 
for the defendant. An appeal was taken from the order 
of the trial court granting a new trial, and the order was 
reversed. It was held that an innkeeper is not an insurer 
of the safety of a guest, but owes him the duty of exercis- 
ing reasonable care to keep the premises in a safe condition, 
and the plaintiff in such an action has the burden of estab- 
lishing that the innkeeper negligently failed to exercise 
reasonable care. In the text it is said that the record dis- 
closes the positive and uncontradicted evidence that the 
screen had been inspected, painted and repaired and the 
employee noticed nothing wrong with it; that the mother 
in opening and closing the screen noticed nothing wrong 
with it. The fact that after the accident the father said 
the wood appeared to be rotten would not give adequate 
support for a finding of failure by the defendant to use 
reasonable care, in view of the other evidence presented 


758 NEBRASKA REPORTS [VoL. 147 


State ex rel. Johnson v. Chase 


“and the admitted fact that the defect in the wood, if any, 
was latent.” 

The defendant has cited many cases involving the re- 
lationship of master and servant, but we do not think they 
have application to a guest case such as this. 

In the instant case, the bench from which the plaintiff 
fell had been frequently inspected and no defect observed 
by the employees of the hotel, whose duty it was to promptly 
remove weak or dangerous furniture from the guests’ rooms 
to the repair shop. Plaintiff failed to prove that the de- 
fendant knew, or should have known, of any defective con- 
dition existing in this simple piece of furniture. 

Plaintiff failed to meet the burden resting upon her of 
proving that the defendant negligently failed to exercise 
ordinary and reasonable care for the safety of the plaintiff. 

Upon the record made in this case, the court erred in not 
directing a verdict for the defendant, for in our opinion 
plaintiff failed to prove a case, and the verdict and judg- 
ment based thereon should be set aside and the action dis- 
missed. 

REVERSED AND DISMISSED. 


THE STATE OF NEBRASKA, EX REL. WALTER R. JOHNSON, 
ATTORNEY GENERAL, RELATOR, V. JACKSON B. 
CHASE, RESPONDENT. 


25 N. W. 2d 1 
FILED NOVEMBER 22, 1946. No. 32160. 


1. Constitutional Law. The language of the Constitution is to be in- 
terpreted with reference to the established laws, usages and 
customs of the country at the time of its adoption. 


2. . The Constitution must be read in connection with the facts 
of history and the development of a representative form of 
government. 

3. The words and terms of a constitutional provision are 


to be interpreted and understood in their most natural and ob- 
vious meaning, unless the subject indicates or the text suggests 
that they have been used in a technical sense. 
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. The Constitution as amended must be construed as a 
whole. 

5. Statutes: CONSTITUTIONAL LAw. Legislative construction of a 
statutory or constitutional provision, although not conclusive 
upon the courts, when deliberately made is entitled to great 
weight. 


The Legislature has, over a long period of years, in- 
terpreted the Constitution as permitting the creation of boards, 
commissions, and agencies that are not executive departments 
within the constitutional definition. Such a commission is the 
Liquor Control Commission, which does not conform to the con- 
stitutional requirements for an executive department. 

7. Officers. The Nebraska Liquor Control Commission is a body 
created by the Legislature to carry into effect legislative policies 
embodied in the statute in accordance with the legislative stand- 
ards therein prescribed. 

The duties of the Nebraska Liquor Control Commission 
are performed without executive leave and, in the contemplation 
of the statute, free from executive control. 

9. Constitutional Law. To the extent that the Liquor Control Com- 
mission exercises any executive function as distinguished from 
the executive power in the constitutional sense, it does so in the 
discharge and effectuation of the legislative powers conferred 
upon it and in its capacity in exercising quasi-judicial powers. 

10. -———. The “heads of executive departments” as referred to in sec- 
tion 1, article IV, of the Constitution, means the actual heads of 
such departments, charged with the particular duties of the ex- 
ecution and enforcement of the laws pertinent to the depart- 
ment, and who in all other respects are required to conform to 
the constitutional requirements governing such office and to 
comply with legislative enactments with respect thereto. 

Original proceeding in Quo Warranto by the state, on the 
relation of Walter R. Johnson, Attorney General, against 

Jackson B. Chase. Judgment for respondent. 

Walter R. Johnson, Attorney General, and C. S. Beck, 
for relator. 

Davis, Stubbs & Healey, for respondent. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 

CHAPPELL, and WENKE, JJ., and POLLOCK, District Judge. 
MESSMORE, J. 

This is an original action which arises by the filing of an 
information in quo warranto for the purpose of having this 
court inquire into the matter and enter its judgment as to 
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whether or not the respondent, a member of the Nebraska 
Liquor Control Commission, was eligible by appointment 
of the Governor, to accept the office of district judge of the 
Fourth Judicial District of Nebraska. 

The Liquor Control Commission, when plausible to do so, 
will hereinafter be referred to as the Commission. 


The parties stipulated in substance as follows: That the 
respondent was appointed to the office of Nebraska Liquor 
Control Commissioner on May 25, 1941, for the statutory 
term of six years terminating May 25, 1947, and took the 
statutory cath of office as required by section 53-109, R. 8S. 
1948 ; that the respondent filed a bond in the sum of $25,000, 
conditioned as required by section 53-109, R. S. 1948, which 
‘was approved by the required officials, and thereafter as- 
sumed and purported to act as a member of said Commis- 
sion; that the appointment of the respondent was not sub- 
mitted to the Legislature for confirmation nor confirmed 
by it; that the respondent, a Reserve officer in the United 
States Army, was called to active duty in March 1942, at 
which time he relinquished his duties on the Commission 
and another appointment was made pending his return 
from military service. He was released from military duty 
in June 1945, and resumed his place on the Commission 
again without confimation by the Legislature or the giving 
of a new bond, or taking a new oath. On July 1, 1946, re- 
spondent was appointed by the Governor to the office of 
district judge of the Fourth Judicial District of the State 
of Nebraska, in which office a vacancy then existed, and that 
he accepted and qualified and is now serving as district 
judge. 

The information alleges that during the term for which 
he, the respondent, was a duly appointed, qualified, and act- 
ing Nebraska Liquor Control Commissioner he by virtue 
thereof was the head of a constitutionally established ex- 
ecutive department and as such was ineligible to any other 
state office during the period for which he had been ap- 
pointed. 
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The answer of the respondent denies specifically the fcre- 
going allegation of the information. It affirmatively alleges 
that the Nebraska Liquor Control Commission is not men- 
tioned as an executive department of the State of Ne- 
braska as enumerated in the state Constitution; also alleges 
that the Nebraska Liquor Control Commission is an in- 
dependent and quasi-judicial administrative commission 
set up by special act of the Legislature, and that the Legis- 
lature in its creation followed none of the constitutional 
requirements for the creation of a new executive depart- 
ment. It alleges also that the Legislature of the state 
has interpreted the constitutional provisions relating to 
the creation of “heads of executive departments” and by the 
passage of the act creating the Nebraska Liquor Control 
Commission did not create or intend to create an “executive 
department” having a “head” within the meaning of the 
Constitution. The answer further alleges that the statute 
creating the Commission was further interpreted by the 
chief executive of the state in office at the time of the pas- 
sage of the bill, and by all chief executives thereafter, and 
the fact is that no names or appointments tc the Commis- 
sion were ever submitted to the Legislature for confirma- 
tion for eight years after the passage of the act, despite 
clear constitutional provisions requiring confirmation of 
heads of executive departments. 

The respondent alleges that he is not, in any event, the 
‘head of an executive department” mentioned in the Con- 
stitution, and was not required to, nor did he, give the bond 
required of the heads of executive offices under the Con- 
stitution, nor did he ever exercise executive authority as the 
head of an executive department. 


Facts pleaded in the answer with reference to the fore- 
going allegations will appear in the opinion as occasion 
requires. 

The two questions of importance presented by the re- 
lator are as follows: 


(1) Is the division of state government known as the 
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Nebraska Liquor Control Commission, created by Laws 
1935, ch. 116, p. 8738, now ch. 538, sections 53-101 through 
and including section 538-1,118, R. S. 1943, an executive de- 
partment of the state within the meaning of section 1, 
article IV, of the Constitution adopted in 1920 which inso- 
far as applicable reads: “The executive officers of the state 
shall be the Governor, Lieutenant Governor, Secretary of 
the State, Auditor of Public Accounts, Treasurer, Attorney 
General, Superintendent of Public Instruction and the heads 
of such other executive departments as may be established 
by law. * * * ”? 

(2) Is a duly appointed, qualified, and acting Commis- 
sioner of the Nebraska Liquor Contro] Commission a head 
of an executive department of the state and therefore in- 
eligible for appointment to any other state office during the 
term of office in which he is serving as such commissioner 
within the contemplation of that part of section 2, article 
IV, of the Constitution, insofar as applicable reading as 
follows: “None of the officers mentioned in this article 
shall be eligible to any other state office during the period 
for which they have been elected or appointed.” ? 

The Nebraska Liquor Control] Act was passed by the 
Legislature of 1935. Laws 1935, ch. 116, p. 373. While the 
act received two-thirds majority of the members elected 
to the Legislature, as is provided by section 27, article IV, 
of the Constitution as amended in 1920, to create an ex- 
ecutive state office, such fact is not a criterion that the Legis- 
lature intended to, or purposed to, create a new executive 
department of government within the contemplation of sec- 
tion 1, article IV, of the Constitution. The Legislature 
might have voted unanimously for the act and still not have 
intended to create an executive department of government 
within the contemplation of the Constitution. It will there- 
fore become necessary to analyze the act to determine the 
intention and purpose of the Legislature in passing it. 

In approaching a determination of the two questions 
thus presented, it is well to remember that there are well 
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defined rules of law governing the interpretation of a con- 
stitution, the provisions thereof and the amendments 
thereto. 

“The language of the Constitution is to be interpreted — 
with reference to the established laws, usages and customs 
of the country at the time of its adoption, * * * .” In re 
Hammond, 83 Neb. 636, 120 N. W. 203, followed in State 
v. McMullen, 119 Neb. 739, 230 N. W. 677. The latter case 
cites with approval from Hinz v. Musselshell Co., 82 Mont. 
502, “Our state Constitution must be construed in the light 
of the history of the commonwealth, the surrounding cir- 
cumstances, the subject-matter under consideration, the 
object sought to be attained, as well as the system of laws 
which were in force in the territory at the time of its 
adoption.” 

“The constitution must be read in connection with the 
facts of history and the development of a representative 
form of government * * *.” State v. Sheldon, 78 Neb. 552, 
111 N. W. 372. 

“The words and terms of a constitutional provision are 
to be interpreted and understood in their most natural and 
obvious meaning, unless the subject indicates or the text 
suggests that they have been used in a technical sense. 

“The Constitution as amended must be construed as a 
whole.” Mekota v. State Board of Equalization & Assess- 
ment, 146 Neb. 370, 19 N. W. 2d 633. 

“Legislative construction of a statutory or constitutional 
provision, although not conclusive upon the courts, when 
deliberately made, is entitled to great weight.” Jackson 
v. Washington Co., 34 Neb. 680, 52 N. W. 169. 

Bearing in mind the foregoing rules of law, we briefly 
review the historical background of the state with reference 
tc the prohibition appearing in sections 1 and 2, article IV, 
of the Constitution. 

Section 1, article V, of the Constitution of 1875, pro- 
vided: 

“The executive department shall consist of a Governor, 
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Lieutenant Governor, Secretary of State, Auditor of Public 
Accounts, Treasurer, Superintendent of Public Instruction, 
Attorney General, and Commissioner of Public Lands and 
Buildings, * * *.” It then provided for their terms of 
office and election, etc. 

Section 2 provided in part: “None of the officers of the 
executive department shall be eligible to any other state 
office during the period for which they shall have been 
elected.” 

Section 26 provided: ‘“‘No other executive state office shall 
be continued or created, and the duties now devolving upon 
officers not provided for by this constitution shall be per- 
formed by the officers herein created.” 

It will be noted that the executive department of the 
state government, as provided for in the Constitution of 
1875, refers solely to the designated constitutional officers, 
and no others. The reason for the prohibition appearing in 
the Constitution of 1875 is not abundantly clear, and re- 
course to the proceedings of the 1875 Constitutional Con- 
vention cannot be had as they were, for the most part, de- 
stroyed by fire. 


The prohibition as set forth in the Constitution of 1875 
was not a matter of profound governmental policy or a 
matter on which the safety of the state depended, such as the 
Bill of Rights, or the basic division of governmental process, 
or any other of those vital provisions. The prohibition was 
unique, in that no other state saw fit to adopt it and forbid 
elective constitutional executive officers from aspiring to 
other executive state offices for which their qualifications 
might have fitted them. The prohibition as contained in the 
amendments to these sections of the Constitution made in 
1920 is rather unique, as most states leave the way open 
for executive state officers who have gained experience in 
one state office to aspire to another state office. The prohib- 
ition as contained in the Constitution of 1875 therefore 
must have been inspired to cover purely a local situation. 
Nebraska was admitted to the Union in 1867, immediately 
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after the Civil War and at the beginning of the reconstruc- 
tion and readjustment periods. Migration was towards the 
west. Men discharged from the military service, and others, 
were on the move to find homes and opportunity. The state 
was young. It offered great promise for those who were 
desirous of seeking political fortune to represent it in both 
national and state politics. This induced some officers of 
high military rank to come to Nebraska. However, it was 
believed at that time that it was more necessary to endeavor 
to perpetuate a stable state government. In keeping with 
this belief, the members of the Constitutional Convention 
of 1875 obviously realized that there would be more can- 
didates for national office than state office, and that there 
would be insufficient national offices to accomodate the as- 
pirants thereto and some, if they desired such, must aspire 
to state office. It was therefore necessary to provide that 
subordinate state officers should not be permitted to use 
such office as a stepping-stone to other state offices within 
the meaning of the prohibition during the term for which 
they were elected, and should not be permitted to embarass 
the chief executive or undercut him politically. On this 
theory the prohibition was written into the Constitution 
of 1875. 


On April 19, 1919, the Legislature of Nebraska adopted 
the Civil Administrative Code, Laws 1919, ch. 190, p. 434, 
“An act to asopt (adopt) and establish a code of laws for 
the State of Nebraska relating to the civil government of 
the State and to provide for their administration and en- 
forcement to be known as the Civil Administrative 
Code * * *.” 

Under Title I, “Executive Department,” article I, it was 
provided: “Section 1. Civil Administration vested in gover- 
nor.—The Civil administration of the laws of the state is 
hereby vested in the governor. For the purpose of aiding 
the governor in the execution and administration of the 
laws, the executive and administrative work shall be di- 
vided into the several departments enumerated in Section 
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2 of this article. 

“Sec. 2. Executive and administrative departments.— 
There are hereby created and established the following de- 
partments of State Government. The Department of Fi- 
nance; The Department of Agriculture; The Department 
of Labor; The Department of Trade and Commerce; The 
Department of Public Welfare; The Department of Public 
Works. 

“Sec. 3. Departmental Secretaries.—To aid the gover- 
nor in carrying out the constitutional duties, vested in him 
as the supreme executive, each department shall have a de- 
partmental officer who shall be known as ‘Secretary’, who 
shall, subject to the provisions of this act, and under the 
general direction of the governor, execute the power and 
discharge the duties vested by law in his respective de- 
partment.” 

The above act created executive departments and pro- 
vided for departmental heads thereof, separate and distinct 
from the constitutional executive elective officers. 

The same Legislature, by Laws 1919, ch. 196, p. 872. 
proposed ‘‘An Act to provide for the calling of a constitu- 
tional convention to revise, amend, or change the Constitu- 
tion of the State of Nebraska and to declare an emergency.” 
Thereafter the constitutional convention convened in 1920. 
The administrative code law had become the target of 
political antagonists, some believing that the act permitted 
the Governor to build a political machine and to exert too 
much control over the government of the state, and that 
there would be danger in the code executive officers grad- 
ually taking over the executive department. Those who 
supported the legislation were imbued with the efficiency 
that would result over and above the system that had been 
followed in this state, by placing the constitutional elective 
executive officers in charge of, and as the executive officers 
of, newly created state agencies or boards. 

During the Constitutional Convention proceedings, with 
reference to the adoption of a new Constitution in 1920, 
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the question arose as to how executive offices and officers 
should be treated in such Constitution. The report of the 
vice-chairman of the committee on the executive depart- 
ment, Proceedings of the Nebraska Constitutional Conven- 
tion, 1919-1920, Vol. II, pp. 1842, 1343, 1344, 1345, discloses 
that in considering the executive department of govern- 
ment in order to determine what the Convention ought to 
do with that department of government as far as provisions 
of the Constitution are concerned, it should first consider 
the provisions of the Constitution of 1875 and the difficulties 
encountered in the conduct of the executive department of 
government under those provisions. By section 26, article 
V, of the Constitution of 1875, there was an absolute limita- 
tion upon the power of the Legislature to create additional 
or other executive officers. This section provided: ‘‘No 
other executive state office shall be continued or created, and 
the duties now devolving upon officers not provided for by 
this constitution shall be performed by the officers herein 
created.’”’ That made the Constitution of 1875 very rigid 
as to the creation of other executive offices, and also it left 
upon the Legislature a limitation so that it could not pro- 
vide for duties that the Constitution placed upon elective 
officers to be performed by other officers, after the adoption 
of this Constitution. Further in the report it is stated: “We 
soon found that there were many duties that had to be per- 
formed by the Executive Department of the Government 
that’ could not be performed by each of these executive 
officers separately, * * *.” Then he explains that the Legis- 
lature went into the makeshift of creating boards to per- 
form the functions of the executive department which were 
or could not be performed by the individual officers by rea- 
son of the constitutional limitations that were placed upon 
the power of the Legislature. This resulted in the inability 
of those having business before the separate boards to ob- 
tain hearings promptly, and the inability to efficiently tran- 
sact business that would normally come under the several 
boards thus created. 
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The Civil Administrative Code Bill was an attempt to 
remedy some of the difficulties occurring in this respect. 
It did away with some of those boards and instituted six 
departments, and placed over those departments executive 
heads appointed by the Governor. So, for the first time in 
the legislative history of this state we had what is known 
as “heads of executive departments.” 

The phrase “heads of executive departments” could mean 
nothing more than the heads of the code departments of 
1919, or as provided for in section 1, article IV, of the Con- 
stitution of 1920, ‘‘* * * such other executive departments 
as may be established by law.” It is therefore clear that the 
language used in the code law, and the language used in the 
present Constitution refers to executive departments 
created, or to be created, within the limitations of the Con- 
stitution. Itis obvious that this language does not foreclose 
the right or power of the Legislature to create boards or 
bureaus or departments that deal singly with independent 
legislation such as, in the instant case, the Nebraska Liquor 
Control Commission which we will hereafter speak of in 
more detail. 

At the present time the language appearing in the Ad- 
ministrative Code Act is substantially the same as that 
which now appears in section 81-101, R. S. 19438, which sec- 
tion provides: “The civil administration of the laws of the 
state is vested in the Governor. For the purpose of aiding 
the Governor in the execution and administration of the 
laws, the executive and administrative work shall be di- 
vided into the following departments: (1) Department of 
Agriculture and Inspection, (2) Department of Labor, (3) 
Department of Health, (4) Department of Roads and Irri- 
gation, (5) Department of Banking, and (6) wenexeaent 
of Insurance.” 

Also, the following statutory provisions have great force 
on the questions here being determined. 

Section 81-102, R. 8. 1948, provides: “The Governor shall 
appoint heads for the various departments, subject to con- 
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firmatiocn by a majority vote of the members elected to the 
Legislature, which appointments shall be submitted to the 
Legislature within sixty calendar days following the first 
Thursday after the first Tuesday in each odd-numbered 
year. The officers shall be designated as follows: (1) The 
Director of the Department of Agriculture and Inspection 
for the Department of Agriculture and Inspection; (2) the 
Commissioner of Labor for the Department of Labor; (8) 
the Director of Health for the Department of Health; (4) 
the State Engineer for the Department of Roads and Irri- 
gation; (5) the Director of Banking for the Department of 
Banking; and (6) the Director of Insurance for the De- 
partment of Insurance.” 

Section 81-103, R. S. 1943, vests the Governor with the 
authority to establish the salaries for all persons connected 
with the various departments, including the heads thereof. 

Section 81-109, R. S. 1948, provides: ‘Each head of a de- 
partment shall serve from his appointment and qualification 
until the first Thursday after the first Monday next suc- 
ceeding the next election of the Governor, and until his suc- 
cessor is appointed and qualified, unless sooner removed by 
the Governor.” 

Section 81-110, R. S. 1948, provides: “Each head of a de- 
partment, * * * shall, before entering upon the duties of his 
office, subscribe and take the constitutional oath of office, 
which shall be filed in the office of the Secretary of State.” 

Section 81-111, R. S. 1948, provides: “Each head of a de- 
partment, * * * shall, before entering upon the discharge 
of the duties of his office, give bond, with security to be ap- 
proved by the Governor, not less in any case than ten thous- 
and dollars, conditioned for the faithful performance of his 
duties * * *,” 

Section 81-112, R. S. 1948, provides: ‘“‘The head of each 
department is empowered to prescribe regulations, not in- 
consistent with law, * * *.” 

At the time the Constitution was adopted, and at the 
present time, there are in the statutes, as heretofore set 
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out, certain well-defined executive departments having a 
“head” and which represent in all respects exactly the 
same “heads of departments” that the Legislature of 1919, 
the Constitutional Convention of 1920, and every Legis- 
lature since has recognized. 

We turn now to chapter 53, R. S. 1943, entitled “Liquors.” 
We deem it unnecessary to set forth all the statutory pro- 
visions of the act. The following are sufficient to assist 
in determining the questions before us. 

Section 53-105, R. 8. 1948, provides: “There is hereby 


~ereated the ‘Nebraska Liquor Control Commission,’ con- 


sisting of three members to be appointed by the Governor, 
no more than two of whom shall be members of the same 
political party, and no two shall be citizens of the same 
congressional district.” 

Section 53-106, R. S. 1948, provides in part: “Any ap- 
pointee may be removed by the Governor, after an oppor- 
tunity to be heard, for malfeasance, misfeasance or neglect 
in office.” 

Section 53-107, R. S. 1948, provides: “A majority of the 
commission shall constitute a quorum to transact business, 
but no vacancy shall impair the right of the remaining 
commissioners to exercise all of the powers of the ccm- 
mission; and every act of a majority of the members of the 
commission shall be deemed to be the act of the commission. 
The commission shall have a secretary, to be appointed by 
it subject to the approval of the Governor, * * *.” 

Section 53-109, R. S. 1943, provides: “Each eommis. 
sioner, and each person appointed by the commission, shall 
take and subscribe an oath that he will support and enforce 
the provisions of this act, * * *. Before entering upon the 
duties of his office, each commissioner shall give a bond 
with a corporate surety or with such surety as public em- 
ployees may be required to give by law, such surety to be 
approved by the Governor, in the sum of twenty-five thou- 
sand dollars, * * *.” 

Section 53-112, R. S. 1948, provides in part: ‘““Each mem- 
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ber of the commission shall receive an annual salary of four 
thousand dollars, payable monthly.” 

Section 53-114, R. S. 19438, provides in part: ‘The office 
of the commission shall be in Lincoln, but the commission 
may, with the approval of the Governor, establish and main- 
tain branch offices at places other than the seat of govern- 
ment.” 

Section 53-116, R. 8. 1948, provides: “The power to regu- 
late all phases of the control of the manufacture, distribu- 
tion, sale, and traffic in alcoholic liquors, except as specific- 
ally delegated in this act, is hereby vested exclusively in the 
commission.” 

Section 53-117, R. S. 1948, provides: “The commission 
shall have the following powers, functions and duties: (1) 
To receive applications for, and to issue and revoke licenses 
to manufacturers, distributors, non-beverage users, re- 
tailers, railroads, including owners and lessees of sleeping, 
dining and cafe cars, and boats, in accordance with the pro- 
visions of this act; (2) to fix by regulations the standards 
of manufacture of alcoholic liquors * * * to establish rules, 
not inconsistent with federal laws, for the proper labeling 
of containers or barrels, casks or other bulk containers or 
bottles of alcoholic liquor manufactured or sold in this 
state; it is intended by this grant of the power to adopt 
rules and regulations, that the commission shall be clothed 
with broad discretionary powers to govern the traffic in al- 
coholic liquors, and to enforce strictly all of the provisions 
of this act * * *; (8) to call upon other administrative de- 
partments of the state, county and municipal governments, 
county sheriffs, city police departments, village marshals, 
peace officers and upon prosecuting officers for such in- 
formation and assistance as it may deem necessary in the 
performance of its duties; (4) to recommend to local gov. 
erning bodies rules and regulations, not inconsistent with 
law, for the distribution and sale of alcoholic liquors 
throughout the state; (5) to submit to the Governor an- 
nually on or before December 15, reports of its official acts 
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and recommendations; (6) to inspect, or cause to be in- 
spected, any premises where alcoholic liquors are manu- 
factured, distributed or sold; (7) to hear and determine 
appeals from orders of a local governing body in accord- 
ance with the provisions of this act, as hereinafter set 
forth; (8) in the conduct of any hearing authorized to be 
held by the commission, to examine, or cause to be ex- 
amined, under oath, any licensee, * * * the books and rec- 
ords of such licensee; to hear testimony and take proof 
material for its information in the discharge of its duties 
* * *: to administer * * * oaths; * * * to issue subpoena 
or subpoenas to require the attendance of witnesses and 
the production of books, which shall be effective in any part 
of this state; and any district or county court, or any judge 
thereof, either in term time or vacation, may by order duly 
entered, require the attendance of witnesses and the pro- 
duction of relevant books subpoenaed by the commission, 
and the court or judge may compel obedience to its or his 
order by proceedings for contempt; (9) to investigate the 
administration of laws in relation to alcoholic liquors in 
this and other states, and to recommend from time to time 
to the Governor and through him to the Legislature of this 
state, amendments to this act; and (10) to receive, ac- 
count for and turn over to the State Treasurer state li- 
cense fees and taxes provided for in this act.” 

Sections 53-1,115 and 53-1,116 R. 8. 1943, authorize the 
commission to hold hearings on appeal from local governing 
bodies, and the decision of the commission on such hear- 
ings may not be appealed from. 

In view of the foregoing statutory provisions governing 
the Nebraska Liquor Control Commission, it is well to as- 
certain the manner in which the liquor law compares in 
some respects with the constitutional requirements of ex- 
ecutive departments. 

The Nebraska Liquor Control Act provides that the ap- 
pointment of a secretary to the Liquor Control Commis- 
sion shall be subject to the approval of the Governor, and 
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the Commission may, with the advice and approval of the 
Governor, appoint or employ such inspectors, clerks, and 
other employees as may be necessary. §§ 53-107 and 
53-108, R. S. 1943. The Constitution requires that the 
heads of the various executive or civil departments shall 
have power to appoint and remove all subordinate em- 
ployees in their respective departments. Section 1, article 
IV, of the Constitution. 

' The Nebraska Liquor Control Act does not provide for, 
or require, confirmation of the members of the Liquor 
Control Commission. The Constitution requires that the 
heads of all executive departments established by law, 
other than those to be elected as provided therein, shall be 
appointed by the Governor, with the consent of a majority 
of all members elected to the Legislature.’ Section 1, 
article IV, of the Constitution. 

The Liquor Control Act provides: “Before entering upon’ 
the duties of his office, each commissioner shall give'a bond 
with a corporate surety or with such surety as public em- 
ployees may be required to give by law, such surety to be: 
approved by the Governor in the sum of twenty-five 
thousand dollars, for the faithful performance of the duties 
of his office, in such form as shall be prescribed by the 
Governor; * * *.” § 53-109, R. 8S. 1943. The Constitution 
requires that ‘The officers mentioned in this article shall 
give bond in not less than double the amount of money that 
may come into their hands, and in no case less than’ the 
sum of fifty thousand dollars, with such provisions as to 
sureties and the approval thereof, and for the increase of 
the penalty of such bonds, as may be prescribed by law.” 
Section 26, article IV, of the Constitution. 

The Nebraska Liquor Control Act provides that “Each 
commissioner, * * * shall take and subscribe an oath that 
he will support and enforce the provisions of this act, such 
oath to be in the form prescribed by the Governor.” 
§ 53-109, R. 8. 1943. The Constitution provides the exact 
form of oath to be taken by executive and judicial officers 
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and members of the Legislature. Section 1, article XV, 
of the Constitution. 

The Nebraska Liquor Control Act provides in part: “The 
office of the commission shall be in Lincoln, but the com- 
mission may, with the approval of the Governor, establish 
and maintain branch offices at places other than the seat of 
government.” There is no requirement of residence in 
Lincoln. § 53-114 R. S. 1948. The Constitution pro- 
vides: “The records, books and papers of all executive offi- 
cers shall be kept at the seat of government, and such offi- 
cers, excepting the Lieutenant Governor, shal] reside there 
during their respective terms of office.” Section 1, article 
IV, of the Constitution. 


The Nebraska Liquor Control Act provides in part: “Any 
appointee may be removed by the Governcr, after an op- 
portunity to be heard, for malfeasance, misfeasance or ne- 
glect in office.’ § 53-106, R. S. 19438. The Constitu- 
tion, section 1, article IV, provides in part: “The heads of 
all executive departments * * * so appointed may be re- 
moved by the Governor.” 


While the Constitution, sections 1, 2, and 26 of article 
IV, makes certain requirements for qualification of con- 
stitutional officers and heads of departments, it is clear 
the Legislature paid not the slightest heed to any of such 
requirements when it created the Nebraska Liquor Control 
Commission. 

Needless to say, the heads of executive departments as 
contemplated by the Constitution are subordinate officials 
of the Governor, as part of his official political family and 
subject to removal by him at any time for cause as set forth 
in section 12, article IV, of the Constitution. The Liquor 
Control Commission, on the other hand, is an independent 
agency, free from the Governor’s domination, and a mem- 
ber thereof can only be removed by the Governor for cause, 
after an opportunity to be heard and for the reasons set 
forth in section 53-106, R. S. 1948. If the Legislature had 
intended to make the Liquor Control Commission an ex- 


VoL. 147] JANUARY TERM, 1946 775 


State ex rel. Johnson v. Chase 


ecutive department within the purview of the Constitution, 
it certainly would have required that such commission meet 
the constitutional requirements as hereinbefore outlined. 

At the time the Commission was created, the Governor 
appointed three original members of the Commission and 
the names of the members were not submitted to the Legis- 
lature for confirmation. At that time he did submit to 
the Legislature for confirmation members of the Board of 
Control, the State Normal Board, the Tax Commissioner, 
and members of the Fish and Game Commission. In 1937, 
the Governor made an appointment to the Nebraska Liquor 
Control Commission and there was no submission of this 
appointment for confirmation to the Legislature, although 
at that time he did submit all of the other officers where con- 
firmation is clearly required. In 1939, the Governor was re- 
quired to make an appointment to the Nebraska Liquor 
Control Commission. He did not submit the appointment 
for confirmation by the Legislature, but he did submit all of 
the other officers where confirmation was plainly required. 

On May 25, 1941, the Governor appointed the respondent 
to the Commission. He did not request confirmation of the 
respondent’s appointment. The respondent was not there- 
fore confirmed, nor was confirmation of his appoint- 
ment ever discussed. At the same session the Governor 
made the following appointments: Secretary of the Board of 
Educational Lands and Funds; Tax Commissioner; Di- 
rector of the Department of Agriculture; member of the 
Board of Contrcl; member of the State Board of Vocational 
Education; Directors of the Departments of Banking, of 
Health, of Labor; a State Engineer, and a State Sheriff. 
Here was the statement submitted with the appointments: 
“For the information and consideration of your honorable 
body, I am pleased to advise you that I have appointed—— 
—— as Director of .’, signed by the Governor. 
Legislative Journal, 1941, pp. 84-86. 

For eight years after the passage of the (iaitee Control 
Act, no Governor submitted an appointment to the Senate 
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for confirmation. If they thought they were “heads of de- 
partments,” their appointment would have been submitted 
to the Legislature for confirmation. 

In 1942, the respondent took a leave of absence to enter 
the military service as an administrative officer in the 
United States Army. On January 11, 1943, the Governor, 
by a letter to the Legislature, dated January 8, 1943, in- 
formed that body that he had appointed a commissioner of 
the State Liquor Control Commission to serve during the 
period through which the respondent would be absent by 
virtue of his service in the United States Army, calling at- 
tention to section 32-1701, C. S. Supp., 1941, a statutory 
provision which preserved his office upon his return from 
military service under certain conditions. Legislative 
Journal, 1948, p. 81. At the same time he reappointed a 
member of the Commission, and did not request confir- 
mation of the appointments. 


It is apparent from the foregoing proceedings that the 
state executives, since the enactment of the Liquor Control 
Act, did not consider it in the same category as an execu- 
tive department, and treated the appointments of the Com- 
mission as belonging to a separate and distinct entity from 
what might be termed a “head of an executive department.” 

The Legislature, over a long peroid of years, interpreted 
the Constitution as permitting the creation of boards, com- 
missions, and agencies that are not executive departments 
within the constitutional definition. There are many of 
such agencies, for example, the former Nebraska Aero- 
nautics Commission, Laws 1935, chapter 3, appearing as 
chapter 3, R. S. 1943; Game, Forestation and Parks Com- 
mission, Laws 1929, chapter 113, now chapter 81, article 
8 (a), R. S. 1948; the Board of Examiners for Professional 
Engineers and Architects, Laws 1937, chapter 153, now 
chapter 81, article 8 (e), R. S. 1943; State Real Estate 
Commission, Laws 1948, chapter 171, now article 8 (g), 
R. S. 1943; and other boards and bureaus too numerous 
to mention. A careful analysis of the respective duties of 
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the boards or commissions hereinbefore designated, dis- 
closes that they have some executive duties to perform, 
but they deal primarily with special independent subjects 
removed from the category of executive departments as de- 
fined and recognized by law. 

Every commission that exercises executive duties in some 
capacity cannot be narrowed to the definition of being 
an executive department under the Governor. The full 
purport of the act under consideration, the duties involved 
with the subject matter as distinguished from executive 
officers enumerated in the Constitution and under the stat- 
utes, makes it perfectly plain that the Legislature was not 
creating an executive department when’ it created the Ne- 
braska Liquor Control Commission. 

The distinction between executive departments of gov- 
ernment and many other executive or independent agencies, 
though difficult of definition, is and has been recognized 
from the beginning by the federal government. The ques- 
tion has arisen on occasions in the federal government, and 
the Supreme Court of the United States has taken each 
case upon its merits, and determined the status of the de- 
partment being considered by the court. 

In the case of Burnap v. United States, 252 U. S. 512, 
64 L. Ed. 692, 40 8S. Ct. 374, it is said: “The term head 
of a Department means, in this connection, the Secretary 
in charge of a great division of the executive branch of the 
Government, like the State, Treasury, and War, who is a 
member of the Cabinet. It does not include heads of bu- 
reaus or lesser divisions.” 

The language is appropriate in the instant case in view 
of section 1, article IV, of the Constitution which designates 
the constitutional executive officers to be elected, and the 
statutes hereinbefore set out that designate other state 
executive officers appointed by the Governor and confirmed ° 
by the Legislature. One of the very important tests is 
that the department, if executive, has primarily to do with 
the political government of the state in the execution and 
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enforcement of the law wherein the Governor is the supreme 
executive head. 

In Humphrey’s Executor v. United States, 295 U. S. 602, 
79 L. Ed. 611, 55S. Ct. 869, in determining whether or not 
the President of the United States had the power and 
authority to discharge a member of the Federal Trade 
Commission, the Court said: “The Federal Trade Commis- 
sion is an administrative body created by Congress to carry 
into effect legislative policies embodied in the statute in ac- 
cordance with the legislative standard therein prescribed, 
and to perform other specified duties as a legislative or 
as a judicial aid. Such a body cannot in any proper sense 
be characterized as an arm or an eye of the executive. Its 
duties are performed without executive leave and, in the 
contemplation of the statute, must be free from executive 
control. ae 

It would be difficult to find more appropriate and appli- 
cable language relating to the situation in the instant case 
than that used by the Supreme Court of the United States 
in Humphrey’ s Executor v. United States, supra. 

In analyzing the Nebraska Liquor Control Act, the con- 
struction of the act is confirmed by a consideration of the 
character of the Commission,—an independent, bi-partisan 
body of experts charged with duties that pertain to an in- 
dependent subject. The officers of the Nebraska Liquor 
Control] Commission carry into effect legislative policies 
embodied in the statute in accordance with the legislative 
standard therein prescribed. Such a body cannot in any 
proper sense be characterized as an arm or an eye of the 
executive. Its duties are performed without executive 
leave and in the contemplation of the statute, and therefore 
are free from executive control. The Commission, from 
the very nature of its duties, must act with entire impar- 
tiality. It is charged with the enforcement of no policy ex- _ 
cept the policy of law. The Commission selects its own 
employees subject to the Governor’s approval. The Gov- 
ernor has no power to discontinue their services, nor to’ 
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abolish the Commission. He is without power to transfer 
the members of the Commission from one department to 
another, and he has no business conferring with the Com- 
mission insofar as their duties and obligations are provided 
for by law, since the whole purpose of the Liquor Control 
Act is to take the subject of liquor out of partisan politics 
and relieve the Governor of the political pressure that would 
otherwise ordinarily be placed upon him. The Commission 
is bi-partisan, with staggered terms of office, each of six- 
year period, and the commissioners are from different con- 
gressiona] districts. The Commission virtually has no 
characteristics of the executive departments as they were 
described in the Civil Administrative Act of 1919, and as 
they are described and defined by statute and the Constitu- 
tion at the present time. 

The relator, in contending that the Liquor Control Com- 
mission is an executive department of the state, cites In re 
Railroad Commissioners, 15 Neb. 679, 50 N. W. 276, an ad- 
visory opinion in response to inquiries made by the Legis- 
lature. The court, in substance, indicated that section 26, 
article V, of the Constitution of 1875, prohibited the Legis- 
lature from creating an executive department, and that the 
Railroad Commission is an executive department. In this 
connection, section 20, article IV, of the present Constitu- 
tion shows the creation of the State Railway Commission, 
providing for the election of the commissioners, length of 
term to be served by the commissioners, and the powers 
and duties of the commission. It is a constitutionally cre- 
ated body, as distinguished from an executive department 
or commission created by the Legislature. The cited case is 
not in point with the questions here being determined. 

The relator cites the case of Mekota v. Board of Equaliza- . 
tion and Assessment, 146 Neb. 370, 19 N. W. 2d 633, wherein 
the Legislature sought to create the Department of Indus- 
trial Development. The act was analyzed by this court and 
held to be an executive state office within the meaning of 
section 27, article IV, of the Gonstitution. The act, how- 
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ever, failed to get the required number of votes in the 
Legislature, as provided for by section 27, article IV, of the 
Constitution. The case has no bearing on the instant case. 
_ The relator also cites State ex rel. Howard v. Marsh, 146 
Neb. 750, 21 N. W. 2d 503, wherein this court held the Di- 
rector of the Department of Agriculture and Inspection 
was an officer mentioned in article IV, of the Constitution 
and, as such, ineligible to be or become a candidate for 
Governor during the term of his appointment. He was de- 
clared to be the head of an executive department established 
by law, as mentioned in sections 1 and 2, article IV, of the 
Constitution. The court declared from an analysis of the 
entire act that such department constituted an executive 
department of the state. 

We have heretofore pointed out the distinction between 
an executive department of the state such as the Depart- 
ment of Agriculture and Inspection, and the Liquor Control 
Commission. A member of the Liquor Control Commission 
cannot possibly be said to be the head of an executive de- 
partment within the meaning of section 1, article IV, of 
the Constitution. The language simply has no applicability 
either in common understanding or historical background, 
to the kind of commission to which the respondent was a 
member. 

For the reasons set forth in this opinion, we conclude 
and hold that the respondent is not ineligible nor pro- 
hibited by sections 1 and 2, article IV, of the Consti- 
tution, from accepting appointment to the office of dis- 
trict judge of the Fourth Judicial District of Nebraska. 

JUDGMENT FOR THE RESPONDENT. 
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1. Associations. In the absence of statute authorizing such pro- 
cedure, an unincorporated society or association cannot be sued 
by its name in this state as an entity. 

: Process. A foreign unincorporated asscciation, organized 

to promote the social, moral, and intellectual interests of its 

members, cannot be properly served with process by service of 
summons upon the Director of Insurance pursuant to section 

44-137, R. S. 1943, when the basis of the action is unrelated to 

any matter connected with insurance. 

A foreign unincorporated association could not be 

properly served with process by leaving a summons with the 

Auditor of Public Accounts under the provisions of section 

24-1201, Comp. St. 1929, for the reason that such section afforded 

a method for serving process upon corporations only. 

Service of process may not be properly had upon an 

unincorporated association under sections 25-313 and 25-314, 

R. S. 1948, where it is not shown that such association was 

formed to carry on some trade or business, or to hold some species 

of property in this state. 

: Corporations. A labor union is not a corporation in this 
state by virtue of section 21-608, R. S. 1948, and the method 
provided for obtaining process on corporations is not applicable 
to such union, ; 

6. Statutes. It will be presumed that the Legislature, in adopting an 
amendment, intended to make some change in the existing law, 
and the courts will endeavor to give some effect to any change 
made. 


In considering an amendatory or substituted statute it is 
proper to consider the provisions of the law which were repealed 
in connection with the law which takes its place, in order to 
ascertain the legislative intent. 

8. —-——. By eliminating the word “union” from the list of organ- 
izations, societies, and orders set forth in the section of the 
statutes, prior to its amendment in 1935, that now appears as 
section 21-608, R. S. 1943, the Legislature manifested a plain 
intent to exclude labor unions from the operation of the statute. 


APPEAL from the district court for Dawes County: EARL 
L. MEYER, JUDGE. A firmed. 
Charles A. Fisher and Greydon L. Nichols, for appellant 
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and cross-appellee. 

E. D. Crites, for appellee and cross-appellant. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

CARTER, J. : 

Plaintiff commenced this suit against the Brotherhood of 
Railroad Trainmen to recover damages alleged to have re- 
sulted from a violation of his rights as a member of the 
defendant union. From an order directing a verdict for the 
‘defendant the plaintiff appeals. 

The appeal presents questions concerning the liability 
of the defendant to suit in Nebraska, the sufficiency of the 
process, and the right of plaintiff to sue defendant for vio- 
lation of rights existing under defendant’s collective bar- 
gaining agreement with the Chicago and North Western 
Railway Company while the plaintiff was a member of the 
defendant union. , 

The defendant is a labor union, an unincorporated volun- 
tary association, having for its purpose the promotion of the 
best interests of its membership composed of railroad train- 
men, with its general offices at Cleveland, Ohio. It appears 
also that defendant cperated an insurance department as a 
collateral activity until February 1, 1936. On that date the 
insurance department was incorporated as the Brother- 
hood of Railroad Trainmen Insurance Department under 
the laws of the state of Ohio. It is not disputed that the 
present action is unrelated to any question of insurance. 

The basis of the action for damages grows out of the 
following state of facts: The plaintiff was a train con- 
ductor, working as a brakeman for the Chicago and North 
Western Railway Company on December 19, 1937. At 12:45 
a.m. of said day, and several hours after he had been released 
from duty as a brakeman, plaintiff was found removing 
three cases of cigarettes from the way car of the train on 
which he had been working. Plaintiff was notified by the 
railroad company to appear for investigation in accordance 
with the provisions of the collective bargaining agreement 
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existing between the defendant union and the Chicago and 
North Western Railway Company. The plaintiff was found 
guilty of the theft of the cigarettes and dismissed from the 
service. An appeal was taken to the highest operating 
officer of the railroad authorized to finally pass upon the 
case and the dismissal upheld. Plaintiff then directed the 
general chairman of the grievance committee of the defend- 
ant union to appeal the case to the National Railroad 
Adjustment Board. The purported appeal to that board 
was dismissed for the reason that “The provision concern- 
ing appeal within 90 days, contained in the fifth paragraph 
of Rule 83 of the Agreement, was not complied with by the 
complainant and was not waived by the carrier.” 


It is the contention of plaintiff that he has been damaged 
to the extent of $50,000 because of the failure of defend- 
ant’s general chairman to properly perfect the appeal. 
Plaintiff alleges that the appeal if perfected would have 
been sustained by the National Railroad Adjustment Board, 
which action would have entitled him to pay for all time 
lost, amounting to more than two years. The primary rea- 
son advanced in support of the assertion that the National 
Railroad Adjustment Board would have sustained the ap- 
peal, if it had been properly taken under Rule 83, is the fact 
that plaintiff was acquitted in the United States District 
Court for Nebraska, Chadron Division, of the offense of 
stealing goods constituting the whole or a part of an inter- 
state shipment. Many reasons exist for stating that the 
acquittal of the special crime charged did not establish the 
innocence of the plaintiff in a suit for damages; in fact, we 
do not think the evidence was even admissible for that 
purpose. Hampton v. Westover, 1837 Neb. 695, 291 N. W. 
93; Lillie v. Modern Woodmen of America, 89 Neb. 1, 130 
N. W. 1004; Ex Parte Wall, 107 U. S. 265, 27 L. Ed. 552, 
28. Ct. 569. 


The record discloses that upon the commencement of the 
action a summons was issued directing the sheriff of Dawes 
County to notify the “Brotherhood of Railroad Trainmen’” 
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that it had been sued. The sheriff’s return shows that the 
summons was served by leaving a copy at its usual place of 
doing business in Dawes County, with Harry L. Williams, 
a secretary-treasurer of said defendant association. The 
return further recites that the summons was further served 
by delivering a copy therof to Clifford Walker, the presi- 
dent of the lodge of the defendant located in Dawes County, 
and by delivering a copy to Harry L. Williams, the secre- 
tary-treasurer of said lodge of the defendant in Dawes 
County. It also appears that a summons was issued to Lan- 
caster County and served upon the defendant by delivery to 
the Director of the Department of Insurance and further 
upon said defendant by delivery to the Auditor of Public 
Accounts. The defendant appeared specially and objected 
to the jurisdiction of the court over the person of the de- 
fendant and properly preserved that objection throughout 
the course of the trial. 

We do not think the service of summons upon the Di- 
rector of Insurance, as provided by section 44-137, R. 8. 
1943, gave the court jurisdiction of the person of the de- 
fendant. The insurance business conducted for the benefit 
of railroad trainmen was carried on by the Brotherhood of 
Railroad Trainmen Insurance Department, a corporation, 
an entirely different entity from the Brotherhood of Rail- 
road Trainmen, an unincorporated association. In addition 
thereto the basis of the action was entirely unrelated to 
any matter connected with insurance. 

In Simpson & Smith v. Grand International Brotherhood 
of Locomotive Engineers, 88 W. Va. 355, 98 S. E. 580, a 
case very similar to the one at bar, it was said: “The Grand 
International Brotherhood of Locomotive Engineers and 
the Locomotive Engineers Mutual Life and Accident As- 
sociation, the two corporations to which reference has been 
made, are not identical. The Grand International Brother- 
hood covers vastly more ground than the insurance asso- 
ciation. Its purpose is the promotion of the general in- 
terests of railway locomotive engineers. The insurance as- 
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sociation merely provides life and accident indemnities for 
such members of the Brotherhcod as become certificate or 
policy holders therein, and the building association is a 
corporation owning and managing a Brotherhood building 
in the City of Cleveland, Ohio. Though all members of the 
Brotherhood having the necessary physical qualifications 
are expected or required to become members of the insur- 
ance association, and membership in the Brotherhood is a 
condition both precedent and subsequent to right of mem- 
bership in the insurance association, all members of the 
Brotherhood are not members of that association. The 
estimated number of those who are not members of the 
latter, because they are physically disqualified from such 
membership, is estimated at about four thousand. The in- 
surance association limits the scope of its insurance busi- 
ness, as any other insurance corporation might, to members 
of the Brotherhood in good standing, and makes its collec- 
tions of assesments for payment of indemnities through the 
officers of the local division of the Brotherhood. Neverthe- 
less, the insurance association is a distinct entity from the 
Brotherhood. It is a corporation capable of contracting, 
suing and being sued and owning and holding property as 
fully and completely as an individual may own and hold it, 
and the association known as the Brotherhood has no such 
capacity and is not in any legal sense the owner of the assets 
of the insurance asociation, nor liable on its contracts of in- 
surance. That an unincorporated society and an incorpor- 
ated insurance association, composed of members of the 
former, and affiliated with it, are not identical has been ex- 
pressly decided in Hajek v. Bohemian-Slavonian Benevolent 
Society, 66 Mo. App. 568. Relationship of the institutions 
is not determinative of the question of identity. Almost any- 
thing conceivable bears some sort of relation to everything 
else. The common features of animals do not make them 
identical. Nor does the close relation of parent and off- 
spring in the same species. Obviously, these organizations 
are not actually nor legally identical. Nor does the relation 
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subsisting between them make the Brotherhood a fraternal 
benefit society within the meaning of the statute.” See, also, 
Grand International Brotherhood of Locomotive Engin- 
eers v. Green, 206 Ala. 196, 89 So. 435. In Clark v. Grand 
Lodge of the Brotherhood of Railroad Trainmen, 328 Mo. 
1084, 43 S. W. 2d 404, relied upon by the appellant, it was 
held under a similar statute that an unincorporated in- 
surance association was amenable to suit to compel it to 
perform the insurance contracts or to enforce such con- 
tracts, wherever it was organized and wherever its princi- 
pal office. In distinguishing the Clark case from one similar 
to the one at bar, the Missouri court in Ruggles v. Inter- 
national Association of Bridge, Structural and Ornamental 
Iron Workers, 331 Mo. 20, 52 S. W. 2d 860, said: “The 
present suit is not a suit on a contract of insurance or any 
other contract.” Clearly the service of summons upon the 
Director of Insurance gave no jurisdiction to the court over 
the person of the defendant under the facts here shown. 
-The serving of a summons upon the Auditor of Public 
Accounts indicates an attempt to serve process upon the de- 
fendant under the provisions of section 24-1201, Comp. St. 
1929. This section is a provision providing a method of 
securing service of process upon foreign corporations. The 
evidence in this case clearly discloses that defendant is not 
a corporation at all and consequently nothing can be gained 
by serving a summons in accordance with its provisions. 

It is argued by the plaintiff that defendant is amenable 
to process under the provisions of sections 25-313 and 
25-314, R. S. 1943, which provide: 

“Any company or association of persons formed for the 
purpose of carrying on any trade or business, or for the 
purpose of holding any species of property in this state, and 
not incorporated, may sue and be sued by such usual name 
as such company, partnership or association may have as- 
sumed to itself or be known by. It shall not be necessary in 
such case to set forth in the process or pleadings or to prove 
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at the trial the names of the persons composing such com- 
pany.” . 

“Process against any such company or firm shall be 
served by a copy left at its usual place of doing business 
within the county with one of the members of such company 
or firm or with a clerk or genera] agent thereof. Executions 
issued on any judgments rendered in such proceedings shall 
be levied only on partnership property.” 

These statutes are in derogation of the common law 
where the rule was that an unincorporated association of 
persons was not recognized as having any other character 
than a partnership in whatever was done, and it could only 
sue or be sued in the name of its members, and their lia- 
bility had to be enforced against each member. While it is 
true that the federal courts have evolved certain excep- 
.tions to the common-law rule as evidenced by United Mine 
Workers of America v. Coronado Coal Company, 259 U. S. 
344, 66 L. Ed. 975; 42 S. Ct. 570, 27 A. L. R. 762; Williams 
vy. United Mine Workers of America, 294 Ky. 520, 172 S. W. 
2d 202, 149 A. L. R. 505, and Rule 17 (b) of the Federal 
Rules of Civil Procedure, 28 U. S. C. A., following section 
723c, yet, when the claimed right is not one existing under 
the Constitution or laws of the United States, the common- 
law rule must apply except to the extent it has been modified 
by statute. Consequently, the suability of an unincorporated 
association in Nebraska, when the federal rule has no ap- 
plication, is dependent entirely upon the statutes here- 
tofore cited. 

The defendant is not an unincorporated association 
“formed for the purpose of carrying on any trade or busi- 
ness, or for the purpose of holding any species of property 
in this state’ within the purview of section 25-313. The 
purposes of the defendant are set out in the preamble of its 
1939 Constitution in the following language: ‘“To unite 
the Railroad Trainmen and Bus Operators, to promote their 
general welfare and advance their interests, social], moral, 
. and intellectual; to protect their families by the exercise 
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of benevolence, very needful in a calling so hazardous as 
curs, this fraternity has been organized.” It was not organ- 
ized to carry on a trade or business or for the purpose of 
holding any species of property in this state. The fact that 
subordinate local unions existed in Nebraska with one lo- 
cated in Dawes County, operating with officers of its own se- 
lection, does not constitute it a place for carrying on a trade 
or business for the defendant. Evidence that defendant may 
have owned some property in the county is not sufficient to 
bring the defendant within the purview of the statute for 
the reason that defendant organization is not one formed 
for the purpose of holding any species of property in this 
state. By serving a summons upon the president and secre- 
tary-treasurer of the local union, jurisdiction was not ob- 
tained over the person of the defendant. Even if these offi- 
cers of the local union could be construed as members of the 
unincorporated defendant association, the further require- 
ment of the statute that they must be served at the usual 
place at which the association does business within the 
county has not been met. § 25-314, R. S. 1943. The 
association having no usual place of doing business in the 
county, it is evident that a valid service of summons could 
not be had in Dawes County under the facts here shown. 
This has been the law of Nebraska from its early beginnings 
as a state. In Burlington & Missouri River R. R. Co. v. 
Dick & Son, 7 Neb. 242, we said: “Another requisite is that 
it must appear that the company is formed to carry on some 
trade or business, or to hold some species of property in this 
state, and is not incorporated. In the case at bar, it appears 
from the record that the requirements of the special pro- 
visions were not complied with; and therefore the judg- 
ment of the district court, and also the judgment of the 
county judge must each be reversed and the cause re- 
manded, * * *.” See Cleland v. Anderson, 66 Neb. 252, 92 
N. W. 306; Allis-Chalmers Co. v. Iron Molders’ Union No. 
125, 150 F. 155. , 
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The plaintiff further urges that the defendant is a cor- 
poration under the provisions of section 21-608, R. S. 1943. 
The portion of the statute with which we are here concerned 
reads as follows: “All state, grand, supreme or national, 
secret, fraternal, benevolent or charitable orders, lodges, 
organizations, societies or other bodies issuing charters to 
and having subordinate or auxiliary orders, lodges, organi- 
zations, societies or other bodies within this state which may 
have been heretofore or may hereafter be regularly estab- 
lished and chartered therefrom, or thereby, including the 
following: (Then follows a long list of specifically named 
lodges which does not include any labor or trade union) 
* * © together with each and every subordinate or auxiliary 
ledge, encampment, tribe, company, council, post, corps, 
department, society cr other designated organization or 
body within this state, * * * be and the same are hereby 
made and declared corporations within the state under the 
name and title designated in the respective charters or 
constitutions by which name they shall be capable of suing, 
and being sued, * * * the same as natural persons.” 

Prior to the amendment of the foregoing section in 1935, 
a portion of the quoted statute read: “together with each 
and every subordinate or auxiliary lodge, encampment, 
tribe, company, council, post, corps, department, union, 
society or. other designated organization or body within 
this state, * * *.” Comp. St. 1929, § 24-607. (Emphasis sup- 
plied.) 

We think it is clear that when the Legislature used 
the word “union” in listing the organizations included in the 
act and then took the word out at a subsequent date, it 
demonstrated a legislative intent that a union was no longer 
to be included under the provisions of the act. It is the 
duty of the court to give effect to the legislative intent un- 
less it be inhibited by constitutional provision. While it is 
clear from an examination of section 21-608, R. S. 1948, 
that the statute was intended to be broad in its application 
to organizations of the class therein described, the action 
of the Legislature, in eliminating the name of one formerly 
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specifically mentioned as being within the general class 
with which the legislation dealt, evidences a positive intent 
on the part of the Legislature to eliminate the one from the 
application of the statute. Collins v. Russell, 8 Cir., 114 F. 
2d 334. This intent must be given effect with the result that 
we are required to say that section 21-608, R. S. 1943, has 
no application to a union, and consequently a labor union 
will not be deemed to be a corporation by virtue of that: 
section. And, since a labor union is not therefore a cor- 
poration, the process afforded by statute for use in acquiring 
jurisdiction over corporations is not appropriate. 

The general rule seems to be that it will be presumed 
that the Legislature, in adopting an amendment, intended 
to make some change in the existing law and that the 
courts will endeavor to give some effect thereto. A change 
of phraseology from that of the original, act will raise the 
presumption that a change of meaning was also intended, 
as where material words in the original act are deleted by 
the amendatory act. 59 C. J., Statutes, § 647, p. 1096. 

This court has announced the rule in the following lan- 
guage: “In considering an amendatory or substituted 
statute, it is proper to consider the provisions of the law 
which was repealed in connection with the law which takes 
its place, in order to ascertain the legislative intent, and 
all provisions of the original statute which are not carried 
forward into or repeated in the new law are annulled by 
the repealing statute.” Campbell v. Youngson, 80 Neb. 
322, 114 N. W. 415. See, also, Mills v. Mills, 130 Neb. 881, 
266 N. W. 759; Thurston County Farm Bureau v. Thurston 
County, 1386 Neb. 575, 287 N. W. 180. 

It is evident that the only legislative intent which can 
be drawn by the dropping of the word “union” from the 
original act is an intent to eliminate unions from the ap- 
plicability of the statute. This is the construction we are 
required to give the amended statute. 

We are of the opinion, therefore, that the special appear- 
ance of the defendant raising the sufficiency of the service 
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of process to obtain jurisdiction over the person of the 
defendant is well taken and that the district court did not 
err in dismissing the action. 

AFFIRMED. - 


LORENA KATZ, APPELLANT, V. RALPH W. SWANSON, 
APPELLEE. 


24 N. W. 2d 923 
FILED NOVEMBER 29, 1946. No. 32117. 

1. Judgments: Process. Where there has been a judicial deter- 
mination in a prior action with reference to the sufficiency of the 
service of publication upon a party defendant in a tax-foreclosure 
action and the decree therein is held valid, a subsequent action 
by such party attacking the insufficiency of service in such case 
by publication is in effect a collateral attack on a valid judgment 
and cannot be maintained . 

2. Judgments. Where a judgment is attacked in other ways than 
by proceedings in the original action to have it vacated or re- 
versed or modified or by a proceeding in equity to prevent its 
enforcement, the attack is a collateral attack. 

8. Fraud: JUDGMENTS. Where a netition alleges fraud upon the pro- 
curing of service by publication and fails to set forth that the 
facts constituting the alleged fraud were not discovered within 
two years after the trial, and fails to show any reason for 

- extending the two years allowed by statute for modifying judg- 

ments procured by fraud, equity is powerless to relieve. 

APPEAL from the district court for Douglas County: 
HENRY J. BEAL, JUDGE. Affirmed. 

Ziegler, Dunn & Becker, for appellant. 

Brown, Crossman, West, Barton & Fitch, for appellee. 

Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, WENKE, JJ., and WILSON, District Judge. 

MESSMORE, J. 

This is an action in equity brought by the plaintiff for 
the purpose of declaring a sheriff’s deed null and void, and. 
to quiet title in favor of plaintiff and against the defendant. 
The defendant demurred to the plaintiff’s amended petition. 
The demurrer was sustained. The plaintiff elected not to 
plead further and the petition was dismissed. Plaintiff 
appeals. ; j 
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For convenience, the appellant will hereinafter be re- 
ferred to as plaintiff and the appellee as defendant. 

The amended petition raises the question as to the suffi- 
ciency of the affidavit for service by publication and alleges 
that such affidavit did not comply with the requirements of 
the statutes of Nebraska; second, that the County of Doug- 
las was guilty of fraud in procuring the judgment of fore- 
closure of the tax lien, and that under the general equity 
power cf the court the judgment should be set aside. 

The plaintiff’s only assignment of error is that the judg- 
ment of the trial court is contrary to law. 

In determining this appeal it becomes necessary to refer 
to the case of the County of Douglas v. Feenan, 146 Neb. 
156, 18 N. W. 2d 740, a tax-foreclosure case brought by the 
County of Douglas pursuant to and by authority of a reso- 
lution of the Board of County Commissioners, as provided 
by section 77-2039, Comp. St. 1929. The third cause of 
action therein relates to the rea] estate involved in the in- 
stant case, owned by the plaintiff. The plaintiff in the 
instant case filed a special appearance objecting to the jur- 
isdiction of the district court, and asked the court to quash 
the service by publication had upon her for the reason that 
she had at all times during the year 1942, and prior thereto 
for over fifty years, been a resident of and domiciled in 
the State of Nebraska, and that the service by publication 
upon her was null and void. This court declared the question 
presented in such case as follows: “Being in the form of a 
collateral attack, the only question before us is whether or 
not the decree entered is void. Restatement, Judgments, 
sec. 11, p. 65.” , 

In determining this question this court referred to sec- 
tion 25-517, R. S. 1948. Subsection six thereof provides 
service may be made by publication “(6) in all actions 
wherein the subject matter is as described in subdivisions 
(1) or (4) of this section, whether the defendant be a resi- 
dent or nonresident of this state, wherein it is alleged in the 
petition or other pleading that the plaintiff or person in 
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whose behalf such allegations are made, after diligent in- 
vestigation and inquiry, is unable to ascertain and does not 
know the whereabouts if in this state or the residence of 
persons named or designated as defendants to such action, 
and when the court in which such action is docketed, or a 
judge thereof, being satisfied that sufficient investigation 
has been made, shal] make an order in such action directing 
that service be had upon such defendant or defendants by 
publication.” 

This court then said: ‘The provisions of this statute ex- 
pressly provide that service may be had upon a resident. 
The court can acquire jurisdiction of a person in the manner 
therein provided. Therefore, the sole fact that Lorena 
Katz was a resident of Nebraska and might have been 
served therein is not, by reason of the provision of ‘the 
statute under which the appellant proceeded, sufficient to 
make the decree void. * * * At the time the application for 
order for service by publication is made, it is the court, or 
judge thereof, and not the parties, that is to determine the 
sufficiency of the investigation made and, if satisfied, to 
order such service. 

“That a party may, at the proper time, challenge the 
truth of the allegations in the affidavit in the proceedings 
itself has been determined in Jackman v. Miller, 119 Neb. 
463, 229 N. W. 778, wherein we stated as follows: ‘* * * 
When, either before or after the entry of an order for 
service by publication, and before default is entered or 
judgment rendered, an objection is filed by an interested 
party impugning as untrue the facts alleged in plaintiff’s 
affidavit, as in this case, then it becomes necessary for the 
court or judge to set the matter for hearing, and determine 
whether or not the challenged allegations are true. Welch 
_v. Ayres, 43 Neb. 326.’ 

“While the court may have erred in determining that the 
investigation and inquiry made by appellant was sufficient, 
however, after default and entry of decree the findings 
are final and conclusive unless vacated or set aside on appeal 
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or by proper equitable or statutory proceedings. * * * The 
question whether the facts stated in the affidavit are true 
or not is immaterial until challenged in some recognized 
legal proceeding for the vacation of valid judgments. (Cit- 
ing cases.)”’ 

“Where a judgment is attacked in other ways than by 
proceedings in the origina] action to have it vacated or re- 
versed or modified or by a proceeding in equity to prevent 
its enforcement, the attack is a ‘collateral attack.’” Re- 
statement, Judgments, § 11 (a) p. 65. 

As stated in Butler v. McKey, 138 F. 2d 373: “A mo- 
tion, made after expiration of time for direct appeal from 
default judgment, to quash service of summons by publica- 
tion under California statute, must be considered under 
principles applicable to ‘collateral attack’ on judgment, 
though such motion is ‘direct attack’ on judgment.” This 
statement is quoted with approval in County of Douglas v. 
Feenan, supra. See, also, Davis v. Vinson Land Co., 76 
Kan. 27, 90 P. 766. 

It is obvious that in County of Douglas v. Feenan, supra, 
this court judicially determined that the affidavit for service 
by publication attacked in the instant case was sufficient 
to vest jurisdiction in the district court, and complied with 
the statutes governing such service. The decree in the tax- 
foreclosure action was held to be valid. 

The plaintiff also contends that the judgment was ob- 
tained by fraud and should be set aside, citing Howard 
Stove & Furnace Co. v. Rudolf, 128 Neb. 665, 260 N. W. 
189, to the effect: “Where the circumstances call for equit- 
able relief, a decree may, upon petition in equity, be set 
aside by a court of equity having jurisdiction of the parties 
and of the subject-matter of the suit, after expiration of 
the term at which it was rendered.” See, also, Abbott v. 
Johnston, 93 Neb. 726, 141 N. W. 821; Pavlik v. Burns, 
134 Neb. 175, 278 N. W. 149; In re Estate of Jensen, 135 
Neb. 602, 283 N. W. 196. 
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In this connection the plaintiff alleges that “said pre- 
tended service of summons by publication upon the said 
Lorena Katz was fraudulent and untrue; that in truth and 
in fact Lorena Katz had been a resident of Omaha, Ne- 
braska, for over fifty years at the time the said suit was 
filed, and was residing temporarily in Lincoln, Nebraska; 
that the whereabouts of Lorena Katz was well known to 
many and divers persons in Omaha, Nebraska; that said 
Lorena Katz had filed an income tax return in Omaha, Ne- 
braska, during the year 1942 and for each year prior thereto 
for many years; that the said Lorena Katz was a member 
of Temple Israel Church in Douglas County, Nebraska; 
that notwithstanding said facts * * * County Attorney, 
made a false and untrue affidavit stating that he had made 
diligent search for Lorena Katz and that he did not know 
her whereabouts, if in this state; that as a result of said 
false and fraudulent affidavit and misrepresentation” the 
order was procured. 

The order authorizing the service by publication was 
made in April 1942, so that the plaintiff in the present 
action is attempting to set aside an order of the district 
court which was made more than three years prior to the 
time the present action was commenced. 

Section 25-2001, R. S. 1948, governing the vacation or 
modification of a judgment is in part as follows: “A dis- 
trict court shall have power to vacate or modify its own 
judgments or orders after the term at which such judg- 
ments or orders were made * * * (4) for fraud practiced 
by the successful party in obtaining the judgment or 
order * * *,” 

Section 25-2008, R. S. 1943, provides: “Proceedings to 
vacate or modify a judgment or order, for the causes men- 
tioned in section 25-2001, subdivisions (4) * * * must be 
commenced within two years after the judgment was 
rendered or order made, unless the party entitled thereto 
be an infant or person of unsound mind, and then within 
two years after removal of such disability.” 
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This court in Hoeppner v. Bruckman, 129 Neb. 390, 261 
N. W. 572, in speaking of the foregoing statutory pro- 
vision, at that time section 20-2008, Comp. St. 1929, said: 

“The only exception to the statutory limitation of two 
years is where the fraud was not discovered within that 
period. This court has set out the rule in the following apt 
language: ‘Equity will afford relief against a judgement 
procured by fraud of the successful party, when it appears 
that the injured party did not, in the exercise of reasonable 
diligence, discover, within the time allowed for commencing 
a statutory proceeding to vacate such judgment, sufficient 
evidence of the fraud to warrant a reasonable belief and ex- 
pectation that such a proceeding would: be successful, if 
begun.’ Krause v. Long, 109 Neb. 846. * * * This court 
is committed to the following rule: ‘Where such a petition 
fails to set forth that the facts were not discovered within 
two years of the trial, and fails to show any reason for ex- 
tending the two years allowed by statute for setting aside 
judgments for fraud, equity is powerless to relieve.’ Van 
Antwerp v. Lathrop, 70 Neb. 747.” 

In the instant case, the amended petition shows upon its 
face that the present action was not brought within two 
years from the making of the order complained of and, with 
respect to the claimed fraud, does not set forth the reason 
for not bringing the action within two years. It therefore 
does not state a cause of action. , 

The service by publication obtained in the instant case 
must have been well within the knowledge of this plaintiff. 
There is nothing in the facts alleged to show that full 
knowledge did not come to the plaintiff within the two years, 
and the statutory period having elapsed, it was incumbent 
upon the plaintiff to allege some facts excusing the failure 
to comply with the statute. See Brandeen v. Beale, 117 
Neb. 291, 220 N. W. 298; State v. Lincoln Medical College, 
86 Neb. 269, 125 N. W. 517. 

We conclude that the judgment of the trial court is for 
affirmance. AFFIRMED. 
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WALLACE E. WHITEHEAD, APPELLANT, V. STATE OF 
NEBRASKA, APPELLEE, 


25 N. W. 2d 45 
FILED NOVEMBER 29, 1946. No. 32077. 


1. Trial. All instructions given should be considered in determining 

whether a particular instruction is prejudicial. : 

It is the duty of the court to instruct the jury on the law 

of the case, whether requested to do so or not, and if the instruc- 

tions, by the omission of certain elements, have the effect of with- 

drawing from the consideration of the jury an essential issue or 
element of the case, it is error. 

3. Criminal Law. It is error for the court to instruct the jury that 
they may convict the defendant without finding a specific fact 
which constitutes one of the essential elements of the offense 
charged. 

Error to the district court for Douglas County: HENRY 
J. BEAL, JUDGE. Reversed and remanded. 

Francis M. Casey, for plaintiff in error. 

Walter R. Johnson, Attorney General, and Erwin A. 
Jones, for defendant in error. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 

YEAGER, and CHAPPELL, JJ. , 

WENKE, J. 


Plaintiff in error, Wallace E. Whitehead, was convicted 
in the district court for Douglas County of the crime of 
foeticide and sentenced to serve a period of two years in 
the penitentiary at hard labor. From that conviction and 
sentence, after motion for new trial had been overruled, he 
prosecutes error proceedings to this court. 

For convenience the plaintiff in error, Wallace E. White- 
head, will be referred to as the defendant. 

Some of the errors herein complained of are: That sec- 
tion 28-404, R. 8. 1943, is unconstitutional; that the infor- 
‘mation is not sufficient either in fact or law; and that the 
evidence of an accomplice must be corroborated. These 
errors have all been sufficiently and correctly answered 
contrary to the defendant’s contentions in the case of Hans 
v. State, ante p. 67, 22 N. W. 2d 385. 
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While we granted a rehearing in Hans v. State, supra, 
reversed our affirmance thereof, and granted a new trial 
(See Hans v. State, ante p. 730, 25 N. W. 2d 85), it 
was solely on the question of the sufficiency of the instruc- 
tions. All other questions therein decided were reaffirmed 
by our refusal to grant a rehearing thereon. 

Information was filed and defendant was convicted under 
section 28-404, R. S. 1948, and sentenced to a period of two 
years in the penitentiary at hard labor. 

Section 28-404, R. S. 1943, is as follows: “Any physician 
or other person who shall administer, or advise to be ad- 
ministered, to any pregnant woman with a vitalized embryo, 
or foetus, at any stage of utero gestation, any medicine, 
drug, or substance whatever, or who shall use or employ, 
or devise to be used or employed, any instrument or other 
means with intent thereby to destroy such vitalized embryo 
or foetus, unless the same shall have been necessary to pre- 
serve the life of the mother, or shall have been advised by 
two physicians to be necessary for such purpose, shall, in 
case of the death of such vitalized embryo, or foetus, or 
mother, in consequence thereof, be imprisoned in the peni- 
tentiary not less than one nor more than ten years.” 
(Italics ours.) 

The court by instructions No. 2 and No. 4 instructed the 
jury as follows: 

“The Information charges and alleges in substance that 
on or about the 10th day of June, 1945, Wallace E. White- 
head, alias Wallace Wilson, in the County of Douglas, State 
of Nebraska, then and there being, in and upon one Phyllis 
Hutchison, then and there being, she the said Phyllis Hut- 
chison, then and there being pregnant with a vitalized 
embryo or foetus, did unlawfully, wilfully and maliciously 
make an assault, and that the said Wallace E. Whitehead, 
alias Wallace Wilson, unlawfully and feloniously did use and 
employ in and upon-the body and womb of the said Phyllis 
Hutchison, the mother of said vitalized embryo or foetus, 
certain instruments and other means, the nature and kind 
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of said instruments and other means being to affiant un- 
known, with the intent then and there unlawfully and 
feloniously to kill and destroy the said vitalized embryo or 
foetus, the same not being necessary to preserve the life 
of the said Phyllis Hutchison, the mother, and not having 
been advised by two physicians to be necessary for that 
purpose, and thereby inflicted on the womb and other in- 
ternal parts of the said Phyllis Hutchison, and on said 
vitalized embryo or foetus, certain wounds and bruises, of 
which said wounds and bruises, did thereafter on or about 
the 10th day of June, 1945, die and was thereafter removed 
and taken from the womb of the said Phyllis Hutchison, on 
or about the 10th day of June, 1945, in said county, and 
state, and that the said Wallace E. Whitehead, alias 
Wallace Wilson, the vitalized embryo or foetus aforesaid, 
unlawfully, feloniously, and purposely did kill and slay, 
contrary to the form of the Statute in such cases made and 
provided and against the peace and dignity of the State of 
Nebraska.” 

“The Statute of the State of Nebraska upon which this 
prosecution is based, provides: ‘Any physician or other 
person who shall administer or advise to be administered, 
to any pregnant woman with a vitalized embryo, or foetus, 
at any stage of uterogestation, any medicine, drug or sub- 
stance whatever, or who shall use or employ or devise to 
be used or employed, any instrument or other means with 
intent thereby to destroy such vitalized embryo or foetus, 
unless the same shall have been necessary to preserve the 
life of the mother, or shall have been advised by two physi- 
cians to be necessary for such purpose, shall, in case of 
death of such vitalized embryo, or foetus, or mother, in 
consequence thereof’, be punished as provided by law.” 

In the first paragraph of instruction No. 3 the court 
instructed the jury as follows: “The defendant has been 
arraigned on said information and has pleaded not guilty. 
The plea of not guilty by the defendant casts upon the 
State of Nebraska the burden of establishing every ma- 
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terial allegation in the information beyond a reasonable 
doubt.” 

Instruction No. 7 given by the court is as follows: 

“The material allegations and elements necessary to be 
established by the evidence beyond a reasonable doubt in 
order to convict the defendant of the crime charged in the 
Information, are: 

“1, That at and immediately before the alleged commis- 
sion of the unlawful act charged against the defendant 
herein, the said Phyllis Hutchison was pregnant with a 
vitalized embryo or foetus. 

“2, That while said Phyllis Hutchison was pregnant as 
aforesaid, the defendant, Wallace E. Whitehead, alias 
Wallace Wilson, unlawfully and feloniously used and em- 
ployed in and upon the body and womb of said Phyllis 
Hutchison a certain instrument or instruments, or other 
means of any kind or character whatsoever, with the intent 
unlawfully and feloniously to kill and destroy the said 
vitalized embryo or foetus. 

“3. That said act or operation was not necessary to pre- 
serve the life of said Phyllis Hutchison, nor was it advised 
by as many as two physicians to be necessary for that 
purpose. 

“A, That said act or operation was done by defendant on 
or about the 10th day of June, 1945. 

“5. That said act or operation occurred within the County 
of Douglas and State of Nebraska. 

“If you find from the evidence beyond a reasonable 
doubt that the State has established each and all of the 
foregoing propositions, then it will be your duty to find 
the defendant guilty of the crime charged in the Informa- 
tion. Otherwise, you will find him not guilty.” 

It will be noted that this instruction is a complete state- 
ment by the court of what elements constitute the crime 
and that the jury’s determination of the guilt or innocence 
of the plaintiff in error was to be determined thereby. 
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It is evident that the trial court, by means of instruction 
No. 7, endeavored to specifically set forth the essential ele- 
ments of the crime of which the plaintiff in error was 
charged but omitted therefrom the essential element which 
has previously been italicized, namely, ‘the death of such 
vitalized embryo, or foetus.” 

In addition to the above the court gave instruction No. 8 
as to the element cf intent, which reads as follows: 

“Intent is an essential element in this case and must be 
established by the evidence the same as any other material 
element, beyond a reasonable doubt, but you are likewise in- 
structed that every sane person is presumed to intend the 
natural and probable consequences of his voluntary act. 

“Therefore, should you believe from the evidence beyond 
a reasonable doubt that the defendant used or employed 
an instrument or instruments or other means of any char- 
acter whatsoever in and upon the body and womb of Phyllis 
Hutchison, while pregnant with a vitalized embryo or foetus, 
as charged in said information, and that the natural and 
probable consequence of such use or employment of said. 
instrument or instruments or other means would be the 
destruction of said vitalized embryo. or foetus, then the 
presumption would be that the defendant intended the de- 
struction of said vitalized embryo or foetus; and should 
you further believe from the evidence beyond a reasonable 
doubt that the said vitalized embryo or foetus was de- 
stroyed as a direct consequence thereof, then the defendant 
would be liable therefor and you should so find on those 
propositions.” 

It is, of course, true that “All instructions given should 
be considered in determining whether a particular instruc- 
tion is prejudicial.” Foreman v. State, 126 Neb. 619, 253 
N. W. 898. 

However, “It is the duty of the court to instruct the jury 
on the law of the case, whether requested to do so or not, 
and if the instructions, by the omission of certain ele- 
ments, have the effect of withdrawing from the considera- 
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tion of the jury an essential issue or element of the case, 
it is error.” Glasgow v. State, ante p. 279, 22 N. W. 2d 842. 

As stated in Goldsberry v. State, 66 Neb. 312, 92 N. W. 
906: “It is error for the court to instruct the jury that they 
may convict the defendant without finding a specific fact 
which constitutes one of the essential ingredients of the 
offense charged.” 

As stated in Thompson v. State, 61 Neb. 210, 85 N. W. 
62: “The seventh paragraph of the court’s charge is a de- 
fective definition of murder in the second degree. The at- 
torney general does not defend the instruction, but contends 
that it furnishes no ground for reversal, because the ele- 
ments of the crime were correctly stated in another in- 
struction. This question is not a new one. It has been fre- 
quently decided by this court, and the rule is a just one and 
founded in good sense, that the jury should not be required 
to choose between conflicting instructions. First Nat. Bank 
v. Lowrey, 36 Nebr., 290; Carson v. Stevens, 40 Nebr., 
112; Richardson v. Halstead, 44 Nebr., 606; Barr v. State, 
45 Nebr., 458; Metz v. State, 46 Nebr., 547.” 

“An instruction purporting in itself to be complete and 
to authorize either a conviction or acquittal, as the jury may 
find the facts therein stated, and which omits all reference 
to an element of the offense essential to a conviction, cr to 
any other instruction covering such element, is erroneous.” 
Altis v. State, 107 Neb. 540, 186 N. W. 524. See, also, Hig- 
bee v. State, 74 Neb. 331, 104 N. W. 748; Bode v. State, 80 
Neb. 74, 118 N. W. 996; and Bailey v. State, 115 Neb. 
77, 211 N. W. 200. 

While there are cases from which it appears a contrary 
rule might be inferred, however, insofar as any language 
used therein is in conflict with the foregoing, the same does 
not correctly state the law. 

Defendant questions the sufficiency of the evidence to sus- 
tain his conviction. Under the proper rules applicable 
thereto, as announced in Hans v. State, ante p. 67, 22 N. W. 
2d 385, we find the evidence sufficient. Since, under our 
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holding herein, the case must go back for retrial no useful 
purpose would be served by setting forth such evidence. 

In this respect we have not overlooked section 29-2308, 
R. 8S. 1948, and our holdings thereunder. However, it is still 
the duty of a jury to determine the guilt or innocence of a 
person charged with a statutory crime and if any of the 
essential elements of the crime are omitted therefrom, 
thereby having the effect of withdrawing those issues from 
the jury, it should be reversed for retrial for we should not 
and cannot substitute ourselves for the jury in determining 
whether or not such elements have been established beyond 
a reasonable doubt. See Glasgow v. State, supra. 

As stated in Kleinschmidt v. State, 116 Neb. 577, 218 
N. W. 384: 

“This section has no application where the province of 
the jury will necessarily have to be invaded, or, stated in 
another way which is more acceptable to: some of the court, 
where the province of the jury is prejudicially invaded. 

“Article I, sec. XI, of the Nebraska Constitution, pro- 
vides that, in-all criminal prosecutions, the accused shall 
have the right to a fair trial by a jury. A jury consists of 
twelve qualified persons aided by a judge learned in the 
law to give directions and guidance tc the trial. The judge 
determines for the jury what evidence it may consider and 
what law goverus the same. When the judge admits evi- 
dence, he invites the jury to consider the same; and when 
he tells the jury what the law is, the jury are bound to ac- 
cept it as final. The admission of immaterial evidence of a 
harmless nature may be of no consequence. An instruction 
that is technically faulty, but which clearly does not mis- 
lead the jury, will not ordinarily prejudice the accused. 
Misconduct of the prosecutor, tending to prevent a fair 
trial, may be overcome by timely denunciation by the court. 
The subsequent striking of prejudicial testimony, accom- 
panied with adequate directions by the court telling the 
jury not to consider it, may well be said to prevent a mis- 
carriage of justice and a substantial wrong. Other in- 
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stances, affording ample room for the application of the 
section, might be stated. That section does not mean that 
this court is to make itself a tryer of fact, contrary to the 
Constitution preserving trial by jury.” 

And in Fetty v. State, 119 Neb. 619, 230 N. W. 440: 
“The state would have us apply it to this case by having this 
court determine from the record that the defendant was 
guilty, and that therefore defendant has not been prejudiced 
because no other verdict could have been returned. The 
guilt cr innocence of the defendant is not to be determined 
de novo in this court, but is one for a jury, drawn, sum- 
moned, and impaneled as provided by law.” 

For a full discussion of the applicability of section 
29-2308, R. S. 1948, see Scott v. State, 121 Neb. 232, 236 
N. W. 608, wherein this court stated: “Such discretion must 
be exercised, however, in such a way as to do the prisoner 
no substantial wrong or to occasion no miscarriage of jus- 
tice, as no greater wrong can be done a prisoner than to 
deprive him of the privilege of a trial by a jury of his peers 
on a question of fact material to the actual issue to be de- 
termined, and to substitute therefor the decision of the 
judges who have not heard the evidence and who have never 
seen the prisoner. The fact must not be overlooked that it 
is the free, unbiased verdict of the jury that the accused is 
entitled to have. * * * One of these safeguards was that 
a fair determination of the facts involved in a criminal 
prosecution adversely to the accused, by a constitutional 
jury, was a prerequisite to the infliction of punishment.” 

Likewise, it would serve no useful purpose to determine 
the effect of the conduct of the prosecuting attorney both in 
his presentation of the evidence and in his argument to the 
jury for neither may reoccur on retrial. 

For the reasons stated, the judgment of conviction is 
reversed and the cause is remanded for retrial. 

REVERSED AND REMANDED FOR RETRIAL. 


WENKE, J., participating on briefs. 
MESSMORE, J., dissents. 
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LLoyp H. HERBSTREITH, ET UX, APPELLEES, Vv. LUTHER 
WALLS, ET UX, APPELLANTS. 
25 N. W. 2d 409 
FILED DECEMBER 20, 1946, No, 32123. 

1. Statute of Frauds. Oral agreements for the sale of lands are void 
on their face as within the statute of frauds because not in writ- 
ing, even though proved by clear and satisfactory evidence, 
unless there has been part performance by the promisee which 
is solely referable to the contract sought to be established and 
not such as might be referable to any other contract or situation. 

: LANDLORD AND TENANT. Continued possession by a ten- 
ant is not such a part performance of a verbal contract for the 
purchase of land as to take the case out of the statute of frauds. 
Possession, to constitute evidence of part performance, must be 
clearly shown to refer to and result from the contract and not 
the lease. 
The payment of the consideration, or a part thereof, is 
not of itself a sufficient part performance to take an oral agree- 
ment out of the statute of frauds. 
Where, acting under an oral contract for the transfer of 
an interest in land, the purchaser with the assent of the vendor 
takes possession thereof or retains a possession thereof existing 
at the time of the bargain, and also pays a portion or all of the 
purchase price, the purchaser or the vendor may specifically 
enforce the contract. 


APPEAL to the district court for Thayer County: STANLEY 
M. BARTOS, JUDGE. Affirmed. 

Baldwin & Pike, for appellants. 

Waring & Waring, for appellees. 

Heard before StImMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ., and WILSON, District 
Judge. 

CARTER, J. 

This is a suit to obtain specific performance of an alleged 
oral contract for the sale of real estate. The trial court 
found for the plaintiff and entered a decree requiring the 
defendant to perform the oral agreement. The defendant 
appeals. 

On March 20, 1941, the defendant was the owner of a 
residence property in Alexandria, Nebraska. On that date 
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he rented it to the plaintiff for nine dollars per month. 
Some time thereafter negotiations for the sale of the prop- 
erty to the plaintiff were commenced. This culminated in 
the parties meeting ina lawyer’s office in Hebron on July 29, 
1941, for the purpose of having a written contract of sale 
prepared and executed. One of the parties was unable to 
wait until the contract was ready for execution. It was 
subsequently obtained and agreed to and tentative arrange- 
ments made to go to Daykin for the purpose of executing 
the written agreement, an arrangement brought about by 
defendant’s refusal to have the contract executed at the 
local bank. The result was that the written agreement was 
never signed. 

The unexecuted written contract provided for monthly 
payments, graduated in amount on a yearly basis. During 
the first year plaintiff was to make monthly installments 
of $13.18, the second year $12.89, the third year $12.28, and 
a lesser amount each year thereafter until the $1,000 pur- 
chase price was paid. The plaintiff continued in possession 
of the property and was in possession when the present suit. 
was commenced. 

There appears in the bill of exceptions a receipt in the 
handwriting of the defendant in which he acknowledges . 
that he received payments of $13.18 for the months of 
August 1941, through June 1942, and $12.89 for 
August and September 1942. These payments agree in 
amounts with the payments required by the unsigned writ- 
ten agreement. The evidence also shows that plaintiff paid 
the taxes on the property since August 1, 1941, the first 
year by a repayment of them to the defendant after de- 
fendant had paid them, his receipt for which appears in the 
record. The record also shows that plaintiff procured and 
paid for the insurance on the property. 

The evidence shows that plaintiff became in default in 
the fall of 1942. The plaintiff's wife tendered a check to 
defendant for five monthly payments. which he declined to 
take. Plaintiffs wife then procured the cash and tendered 
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it, and defendant also refused it on the ground that the 
contract was not good. The evidence shows further that an 
army airfield was erected a few miles north of Alexandria 
in the fall of 1942, with the result that residence properties 
became in great demand with a corresponding increase in 
value. The only questions to be decided are: Was there an 
cral agreement proven, and if so, was there a sufficient part 
performance to take it out of the statute of frauds? 

That an oral agreement wag entered into for the sale 
of the property is clearly established by the record. The 
principal issue briefed and orally argued is whether the 
part performance shown was sufficient to take the case out 
of the statute of frauds. 

The applicable portion of the statute of frauds provides 
that every contract for the sale of any lands shall be void 
unless the contract or some note or memorandum thereof 
be in writing and signed by the party by whom the sale is 
to be made. § 36-105, R. 8. 1948. The power of a court 
of equity to compel specific’ performance of agreements in 
cases cf part performance is recognized by another section 
of the statute. § 36-106, R. 8. 1943. 

It is urged by the defendant that, as plaintiff gained 
possession of the property as a tenant, the continued posses- 
sion is not such a part performance of a verbal contract for 
the purchase of land as to take the case out of the statute 
of frauds. This is, of course, the general rule and unless 
it appears that the continued possession was in pursuance 
of the agreement alleged, it will not tend to relieve from the 
effect of the statute of frauds. Bigler v. Baker, 40 Neb. 325, 
58 N. W. 1026; Lewis v. North, 62 Neb. 552, 87 N. W. 312. 
The general rule is stated by an authoritative text in the 
following language: “The continuance in possession by a 
purchaser who is already in possession may, in a proper 
case, be sufficiently referable to the parol contract of sale to 
constitute a part performance thereof. There may be ad- 
ditional acts or peculiar circumstances which sufficiently 
refer the possession to the contract. So, a prior possession 
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by the purchaser is not an absolute bar to proof of a change 
in the character of the possession after the making of a 
parol contract of sale, although it may cast upon the pur- 
chaser the burden of showing that his continued posses- 
sion is referable to the contract. In order to establish that 
a continuance in possession refers to an oral contract, there 
must be shown a radical change of circumstances consisting 
of acts done—a notorious change which itself indicates that 
some contract has been made between the parties.” 49 Am. 
Jur., Statute of Frauds, § 442, p. 748. The rule in this 
state is that such oral agreements are void on their face 
as within the statute of frauds because not in writing, even 
though proved by clear and satisfactory evidence, unless 
there has been part performance by the promisee which is 
solely referable to the contract sought to be established and 
not such as might be referable to any other contract or 
situation. Diez v. Rosicky, 145 Neb. 242, 16 N. W. 2d 155; 
Crnkovich v. Crnkovich, 144 Neb. 904, 15 N. W. 2d 66; 
Taylor v. Clark, on rehearing, 143 Neb. 563, 13 N. W. 2d 621. 

We agree, therefore, that the evidence must show that 
the continuance of possession must be supported by evidence 
showing that it resulted from and was referable solely to 
the oral agreement alleged. We think the evidence was suffi- 
cient to sustain the finding of the trial court that the con- 
tinued possession was sufficiently referable to the parol 
contract of sale to constitute a part performance thereof. 
The payments made were in the denominations prescribed 
by the oral agreement as shown by the receipts given by the 
defendant himself. They were clearly made as payments of 
the purchase price and not as rent. The taxes and insurance 
were paid by the plaintiff with the full knowledge of the 
defendant and they are incidents of ownership and not of 
mere tenancy. The payments in the denominations made 
can be explained only as payments on the purchase price. 
The payments of taxes and insurance can be accounted for 
only on the theory that they are referable to a contract of 
purchase. 
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It is urged by the defendant that the payment of the 
consideration of an oral contract is not a sufficient part per- 
formance to take the agreement out of the statute of 
frauds for the reason. that an action at law to recover back 
affords an adequate remedy. Riddell v. Riddell, 70 Neb. 472, 
97 N. W. 609; Taylor v. Clark, supra. 


But the general rule is that the payment of the purchase 
money, in connection with other acts of part performance, 
may authorize the specific enforcement of an oral contract. 
Possession by the vendee under the contract and his pay- 
ment of the purchase price are sufficient to take the case 
from under the statute of frauds. An actual reentry by the 
owner is not required to show a change in the character of 
the possession from that of tenant to that of owner where 
there are other acts which show such change to have been 
in fact made. “Thus, in cases where a tenant continues in 
possession under an alleged agreement for a new tenancy, 
the purpose is answered by proof of any act on his own 
part, done with the privity of the owner of the fee, which 
is inconsistent with the previous holding, and is such as 
clearly indicates a change in the relation of the parties— 
as when he makes improvements upon the premises, this 
fact is of great weight to show a change in the holding.” 
‘Underwood v. Underwood, 48 Mo. 527. See Bresnahan v. 
Bresnahan, 71 Minn. 1, 73 N. W. 515. 

It is urged that a complete remedy at law exists by the 
vendee of real estate under a parol agreement for being de- 
prived of his possession the same as exists for the recovery 
back of the purchase price paid. The authorities are in con- 
flict on this subject. In Lamb v. Hinman, 46 Mich. 112, 8 
N. W. 709, the alleged distinction was analyzed as follows: 
“The reason why taking possession under an oral contract 
is recognized as a ground for specific performance when 
payment of the purchase price is not, is that in one case 
there is no standard for the estimate of damages when the 
contract is repudiated, and in the other there is a standard 
that is definite and certain. A purchaser who takes posses- 
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sion of land under an oral purchase is likely in so doing to 
change very considerably—-perhaps wholly—the general 
course of his life as previously planned by him; and if he 
is evicted on a repudiation of the contract, any estimate of 
his loss by others must, in many cases, be mere guess-work. 
The rule, therefore, rests upon the element of uncertainty, 
and not upon any technical ground of exclusiveness in the 
possession.” 

While it is unnecessary to a decision for us to decide in 
this case whether or not taking possession under an oral 
contract of sale is of itself sufficient to constitute a part per- 
formance that would take the agreement out of the statute 
of frauds, we have no hesitancy in saying that the taking of 
possession under the oral agreement, plus the payment of 
the purchase price or a portion thereof, will have that effect. 
This seems to be in line with Restatement wherein it is said 
in substance that where, acting under an oral contract for 
the transfer of an interest in land, the purchaser with the 
assent of the vendor takes possession thereof or retains a 
possession thereof existing at the time of the bargain, and 
also pays a portion or all of the purchase price, the pur- 
chaser or the vendor may specifically enforce the contract. 
Restatement of the Law, Contracts, § 197, p. 260. 

We think the evidence is sufficient to show that plaintiff 
retained possession of the lands in question under the oral 
agreement to sell and that the payments made after the oral 
agreement was made were paid pursuant to such oral agree- 
ment, and no other. Under such circumstances an affirm- 
ance is required. 

AFFIRMED. 
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Trial. Where different minds may reasonably draw different con- 
clusions from the adduced evidence or if there is a conflict in the 
evidence as to whether or not they establish negligence or con- 
tributory negligence and the degree thereof when one is compared 
with the other, such issues must be submitted to a jury. 


APPEAL from the district court for Scotts Bluff County: 

‘CLAIBOURNE G. PERRY, JUDGE. Affirmed. 

Mothersead & Wright and Lewis F. Shull, for appellant. 
Lyle Q. Hills and ‘Willard F. McGriff, for appellee. 
Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 

and WENKE, JJ., and WILSON, District Judge. 


CARTER, J. 

The plaintiff sued to recover damages for personal in- 
juries received when struck by defendant’s automobile on 
a public highway. The jury returned a verdict for $10,500. 
Judgment was entered thereon and the defendant appeals. 

The case was submitted to the jury upon the issue of de- 
fendant’s negligence and the contributory negligence of the 
plaintiff. The only error assigned is the failure of the 
court to sustain defendant’s motion for a directed verdict 
for the reason that plaintiff’s contributory negligence was 
such as to defeat a recovery as a matter of law. 

The plaintiff, on September 28, 1943, the date of the ac- 
cident, was an employee of the Gering Ft. Laramie Irriga- 
tion District. On that date, while working at his employ- 
ment in and around a drag line dredge which was being 
transported on a state highway at a point about three miles 
south of Gering, Nebraska, plaintiff was struck by defend- 
ant’s automobile and seriously injured. 

It appears from the record that plaintiff was assisting in 
the transporting of the drag line dredge from Lyman, Ne- 
braska to a point four miles south and a mile west of Gering. 
The dredge was being hauled on a large semi-trailer having 
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a large flat bed approximately eight feet wide and 24 feet 
long. A boom, which handled the cables and controlled the 
bucket used for excavating, extended 40 or 45 feet in front 
of the cab of the dredge. The dredge sat on the truck on its 
own tracks with the boom lowered as much as possible to 
avoid wires or other objects with which it might come in 
contact. The boom extended five or six feet in front of the 
truck cab. At its highest point it was 12 or 15 feet above 
the paved highway. The pavement at the point of the acci- 
dent was a black-top, oi] mat about 27 feet wide, with a 
white center line. Both the plaintiff and the defendant were 
familiar with the highway at the point of the accident. 

Plaintiff's evidence is that at about eight p. m. of the 
day in question he was riding along the highway in a 
pick-up truck, watching for wires over the highway that 
might not clear the dredge. As he approached the scene 
of the accident he observed some wires that appeared of 
doubtful height to clear it. He signaled the driver of the 
truck to stop as he aproached the wires. Plaintiff then 
climbed up on the cab of the truck and with a lath lifted 
the wires over the front end of the boom. The truck moved 
_up slowly and defendant again lifted the wires over an arch 
farther along the boom. Plaintiff then stepped down on 
the platform of the truck. Observing no vehicles approach- 
ing from the south, he returned to the pavement by stepping 
on the hub of one of the trailer wheels. After he stepped 
to the pavement he backed up to the south and east, mo- 
tioning the truck driver to advance, and watching to see if 
the wires cleared the cab of the dredge. As he was thus 
proceeding, facing in a northwesterly direction, he was 
struck by defendant’s car coming from the south. Plaintiff 
testifies that he was in about the center of the highway when 
struck. After the accident he was found lying on the center 
line of the highway, or slightly west thereof. 

The accident happened at or immediately after dusk. 
The headlights on the truck were lighted. The truck had 
many clearance reflectors in addition to a large flood light, 
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which plaintiff claims lighted up the scene of the accident. 
The evidence is in conflict as to whether the flood light was 
pointed north or south, and some of the witnesses could not 
recall whether it was lighted or not. Plaintiff and other 
witnesses testify, however, to their ability to see the wires 
above the highway, as well as the whole scene of the acci- 
dent. Plaintiff’s helper, at the time the wires were dis- 
covered, proceeded south on the highway with a red flag to 
warn approaching traffic. As plaintiff climbed down from 
the truck, the helper started back to the truck and was 
standing just in front of it when defendant’s car passed 
him and struck the plaintiff. He did not see the car until it 
was even with him, and plaintiff did not see it at all. 
The defendant testifies that he left his home south of the 
scene of the accident shortly before eight p. m., to go to 
‘Scottsbluff. He says he was traveling at 30 or 35 miles per 
hour as he approached the scene of the accident. He saw 
the headlights of the truck and did not know that it was 
other than an ordinary truck or automobile traveling toward 
him. He testifies that he saw plaintiff first when he was 25 
or 30 yards from him, although in another part of his 
testimony he estimates the distance at 10 or 15 yards. De- 
fendant testifies that he could see about 40 to 50 feet 
ahead of his car when his lights were on dim. He says it 
would take him from 30 to 40 yards to stop at the rate he 
was traveling. There were tire marks on the pavement, 
made by defendant’s car, which were 71 or 72 feet in 
length. He says that plaintiff suddenly backed out in front 
of his car to a point three or four feet east of the center line 
and that he was unable to stop or turn out to avoid striking 
him. He says that he did not sound his horn, but that he 
immediately applied his brakes to the maximum. He 
testifies that the application of the brakes forced him for- 
ward into a position that prevented him from sounding the 
horn. Defendant testifies that he did not see the flood light. 
He says that plaintiff suddenly and unexpectedly backed. 
into his line of trave] and that he was unable to figure out: 
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why he did not get out of the way. He did not see plaintiff 
until he was. even with the headlights on the truck. He did 
- not observe plaintiff's helper with the warning flag, nor 
did he see the lath with the red cloth tied to it in the hands 
of the plaintiff. 

It is the rule in this state that, where different minds 
may draw different conclusions from the evidence in regard 
to negligence, the question should be submitted to the jury. 
But when the evidence shows beyond reasonable dispute 
that the plaintiff’s negligence is more than slight as com- 
pared with the defendant’s negligence, then it is proper for 
the trial court to instruct the jury to return a verdict for 

the defendant. Whittaker v. Hanifin, 138 Neb. 18, 291 N. W. 
* 723; Halliday v. Raymond, ante p. 179, 22 N. W. 2d 614. 

We think there is sufficient evidence in the record which, 
if believed, would constitute negligence on the part of the 
defendant. The defendant approached the scene of the 
accident at a rate of speed of 30 to 35 miles per hour. He 
saw the plaintiff backing toward him when he was 40 or 50 
feet from him. He knew that plaintiff was oblivious to his 
approach, because plaintiff was looking in the opposite di- 
rection. He failed to give notice of his approach by sound- 
ing his horn. He says plaintiff was three or four feet east 
of the center line, and defendant failed to turn to the right 
to avoid the accident when a turn of two feet would have 
avoided it. The record shows by the tire markings on the 
pavement that he drove straight north, the tire burn being 
about three feet east of the center line and extending for a 
distance of 70: feet or more. Defendant failed to see plain- 
tiff’s helper standing in front of the truck in the light of its 
headlights, holding a red warning flag. He says he was un- 
able to see in and around the truck until he was even with 
its headlights, yet the plaintiff and others present were able 
to see the wires extending over the highway. Whether 
plaintiff backed suddenly into defendant’s path, or whether 
he was backing longitudinally along the pavement during 
all of ‘the times testified to, is a disputed question of fact. 
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We think there is ample evidence from which the jury could 
find that the defendant was negligent. 


The defendant contends that plaintiff’s negligence was 
more than slight when compared with that of the defendant 
as a matter of law. In this respect the record shows that 
plaintiff, after lifting the wires over the boom, returned, 
to the platform of the truck. From there he says he looked 
to the south and saw no cars approaching. He then stepped 
to the pavement and, while discussing the situation with 
the truck driver, again looked south and observed no ve- 
hicles aproaching. He then backed to the south, motioning 
to the truck driver to advance while he observed the clear- 
ance of the cab on the dredge and the wires overhead. His 
interest was centered on the wires and the possibility of 
contact with some part of the dredge at the time he was 
struck. He knew also that a flagman was to the south to 
warn approaching traffic of the possibility of danger. Plain- 
tiff testifies that he was not certain of his exact position 
with reference to the center of the highway, but he thought 
he was near the center. We do not think this evidence shows 
that plaintiff’s negligence was more than slight when com- 
pared with that of the defendant as a matter of law. Under 
such circumstances, the question of the negligence of the 
parties, and the degree thereof when compared one with 
the other, is for the jury. 

Jn determining whether plaintiff was guilty of such con- 
tributory negligence as would defeat a recovery as a matter 
of law, the jury is entitled to consider all the facts and cir- 
cumstances with reference thereto. There is evidence that 
plaintiff was so absorbed in his work that he became ob- 
livious to the approach of traffic. This the jury may properly 
consider in determining the degree of his contributory neg- 
ligence. In Ebel v. Bruzewski, 296 Mich. 654, 296 N. W. 
715, the court held that evidence that a plaintiff who was 
struck by an automobile while standing in the traveled por- 
tion of an icy street at night while his attention was dis-. 
tracted from the peril of his position by a police officer en- 
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gaged in questioning him regarding an automobile collision 
which had just occurred was sufficient to sustain a finding 
that there was no contributory negligence. In Daughtry v. 
Cline, 224 N. C. 381, 30S. E. 2d 322, it was held that plain- 
tiff, a civil engineer who became absorbed in his duties of 
inspecting a road grade and did not see a truck which 
backed over him, was not guilty of contributory negligence 
as a matter of law. 

We do not think the fact that plaintiff became so ab- 
sorbed in his work as to detract him from his perilous 
position is a defense to a charge of contributory negligence, 
but it is a fact which, if established, the jury could consider 
along with all the other evidence and circumstances in de- 
termining whether plaintiff was guilty of such contributory 
negligence as to bar a recovery. 

There is evidence in the record which, if found by the 
jury to be true, would warrant a finding that the plaintiff 
was guilty of contributory negligence which was more than 
slight when compared with the negligence of the defendant. 
But the evidence of contributory negligence is not such that 
we can say as a matter of law that it would defeat a re- 
covery. Under such circumstances the rule tc be applied is: 
In a jury case where different minds may reasonably draw 
different conclusions or inferences from the adduced evi- 
dence, or if there is a conflict in the evidence, as to whether 
or not they establish negligence or contributory negligence, 
and the degree thereof when one is compared with the other, 
such issues must be submitted to a jury. Fulcher v. Ike, 142 
Neb. 418, 6 N. W. 2d 610; Miers v. McMaken, ante p. 133, 
22 N. W. 2d 422. We think the trial court was correct in 
submitting the case to the jury on the above theory. 

AFFIRMED. 
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Perry, Van Pelt & Marti, Cline, Williams & Wright, 
Davis, Stubbs & Healey, Walter R. Johnson, Attorney Gen- 
eral, Arthur E. Perry, R. R. Perry, and R. A. Boehmer, for 
appellees. 

YEAGER, J. 


By motions for rehearing it has been called to our atten- 
tion that we incorrectly said in paragraph 24 of the opinion 
the following with regard to the Saint Thomas Orphanage: 
“Orphans without regard to age, sex, nationality, or color 
are accepted.” This is an inexaction. The word “minimum” 
should properly have been before the word ‘‘age” in the 
paragraph. 

Accordingly the following paragraph is substituted for 
paragraph 24 as it appears in the original opinion: 

Under the evidence it is clear that the Saint Thomas Or- 
phanage meets every other requirement in the restrictions 
upon the trust as well as every other attribute and require- 
ment in the conduct of an orphanage. Orphans without re- 
gard to minimum age, sex, nationality, or color are accepted. 
Provision for proper care is provided in the institution. 
There can be no doubt that this institution is eligible to be- 
come a benefactor of this charitable trust and the trial court 
did not err or abuse its discretion in so finding and de- 
ereeing. 
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The opinion as originally adopted, with this change, is ad- 
hered to. . 

ORIGINAL OPINION WITH CHANGED PARAGRAPH ADHERED TO. 

CARTER, J., dissenting. 

The effect of the majority opinion is that the design, 
purpose, and use of the Saint Thomas Orphanage come 
more nearly within the general charitable purpose of the 
trust than do those of Tabitha Home. It was for this reason 
that the decree of the trial court assigning the trust res 
equally to Saint Thomas Orphanage and Tabitha Home was 
reversed and the whole fund assigned to the Saint Thomas 
Orphanage. 

The majority opinion of the court, as supplemented, re- 
cites that the Saint Thomas Orphanage is eligible to become 
a benefactor of the trust because it accepts orphans without 
regard to minimum age, sex, nationality, or color, and that 
provision is made for their proper care in the institution. 
I agree that Saint Thomas Orphanage is an eligible appli- 
cant to participate in the avails of the trust. 

The majority opinion denies the right of Tabitha Home 
to participate in the trust res because of minimum require- 
ments as to age for entrance into the home. The opinion re- 
cites that the constitution of the institution contains an in- 
hibition against the acceptance of children under the age of 
three years. The record discloses, however, that the Tabitha 
Home does accept children under the age of three years, 
where to do otherwise would result in separating children 
of the same family. It is also disclosed by the record that 
-children are kept in the home until they finish high school, 
when occasion and necessity require it. In this latter respect 
the. eligibility requirement is less restrictive than in Saint 
Thomas Orphanage where they are kept only until they 
finish the eighth grade, which is usually at age 13 or 14. 
In addition thereto, children are taken into Tabitha Home 
from Nebraska and several surrounding states, while Saint 
Thomas Orphanage limits admissions to the State of Ne- 
braska. It is my opinion that Tabitha Home is equally 
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qualified by virtue of the foregoing recitations .to parti- 
cipate in this trust property. 

There is an additional reason why I am of the opinion 
that the decree of the trial court should be affirmed. That 
an equity court may apply the doctrine of cy pres in a 
proper case, I do not question. This power, as announced by 
the courts of this state, is judicial in its origin and character, 
and consists of ascertaining and enforcing the general in- 
tention of the testator when changes of circumstances have 
made his specific directions incompatible with it. The 
district court, sitting as a court of equity, is clothed with a 
broad judicial discretion in the administration of charitable 
trusts containing a general charitable intent where the par- 
ticular mode prescribed for its administration has become 
illegal, inadequate, or inappropriate. The action of the trial 
court in such a case should not be disturbed on appeal unless 
facts exist from which it can be said that the trial court 
abused the broad judicial discretion lodged with it in such 
cases. It is my opinion that such facts do not appear in this - 
‘ record. The differences in eligibility requirements set out 
in the opinion and the supplement thereto are too trivial 
to afford a basis for saying that the trial judge abused his 
judicial discretion in designating Tabitha Home and Saint 
Thomas Orphanage as recipients of the trust res, share and 
share alike. In my opinion, the majority have misconceived 
the function of this court as a reviewing court and alloted 
unto itself the exercise of a discretion which is lodged with 
' the trial court. It is only where error exists which arose 
out of an abuse of discretion by the trial court that an in- 
terference with the judgment entered can properly be war- 
ranted. In my opinion, the evidence fails completely to show 
such a situation. The statement of facts as modified by the 
supplemental opinion are amply sufficient to sustain the 
trial court’s decree and it should be affirmed. 
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1. Extradition. In the issuance of a warrant of extradition it will 
be presumed that the Governor acted in conformity with law 
in the absence of a showing to the contrary. 

In a case where a prisoner who is detained under a writ 
of extradition regular on its face demands his freedom on the 
ground that the complaint against him does not charge a crime 
under the statute of the demanding state, the burden is on him 
to maintain his position by producing the statute of the de- 
manding state. 
: HABEAS Corpus. In a habeas corpus action to release a 
prisoner detained under warrant of extradition, the fact that a 
complaint was filed against him in the demanding state is prima 
facie evidence that he was there charged with a crime. 
Interstate extradition under the extradition provisions of 
the Constitution of the United States is unavailable unless the 
person charged with the criminal offense was corporally present 
in the demanding state at the time the crime, or some overt act 
in its furtherance, was committed and that he departed from 
that state. 

Under section 29-706, R. S. 1943, interstate extradition of 

a person charged with crime in another state is allowable in a 

case where it is charged in that state that such person while in 

this state committed an act in this state intentionally resulting 
in a crime in such other state. 

The procedural method to be employed to obtain extra- 
dition under section 29-706, R. S. 1943, is the same as that to be 
employed in extradition proceedings under federal constitutional 
authority. 

APPEAL from the district court for Douglas County: 
FRANK M. DINEEN, JUDGE. Affirmed. 

Francis M. Casey, for appellaut. 

Kelso A. Morgan, Joseph D. Houston, Theodore L. Kow- 
alski, Walter R. Johnson, Attorney General, and Homer L. 
Kyle, for appellees. 

Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ., and WILSON, District 


Judge. 
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YEAGER, J. 

This is a habeas corpus action instituted in the district 
court for Douglas County, Nebraska, by Phillip T.. Camp- 
bell, applicant, against Leonard S. Murray, Special Officer 
for the Governor of the State of Iowa, William H. Dorrance, 
Sheriff-of Douglas County, Nebraska, and John Doe, keeper 
of the County Jail of Douglas County, Nebraska, respond- 
ents. The action was instituted by petition. The action is 
in resistance of an effort to remove applicant from the State 
of Nebraska to the State of Iowa by extradition to answer 
a charge of second degree murder pending against him in 
the municipal court of the city of Council Bluffs, County of 
Pottawattamie, and State of Iowa. 

The petition for writ of habeas corpus contains the 
charge against the applicant and it is the following: “That 
the defendant is hereby accused of the crime of second 
degree murder for that defendant on the 23rd day of April, 
1946, in Kane Township, Pottawattamie County, Iowa, did 
wilfully and feloniously and with malice aforethought, 
kill Marion Blythe, contrary to the statutes in such cases 
made and provided.” 

The petition sets forth in substance that pursuant to 
the filing of the charge the Governor of Iowa made an ex- 
ecutive requisition upon the Governor of Nebraska for ex- 
tradition of applicant from the State of Nebraska to the 
State of Iowa to answer the charge of second degree murder 
and that the respondent Leonard S. Murray was designated 
in the requisition as the agent of the Governor of Iowa to 
receive the applicant. 

The petition further sets forth that the Governor of 
Nebraska honored the requisition and signed a warrant for 
the extradition of the applicant under which he was arrested 
and is being detained by the respondents. 

The applicant in his petition contends that his arrest 
and detention were and are unlawful for the following 
reasons: (1) That he was not in the State of Iowa on or 
about the 23d day of April, 1946; (2) that he never fled 
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from the State of Iowa to avoid prosecution for the charge 
of second degree murder; (8) that he never committed 
any overt act while physically present in the State of Iowa 
which resulted in the death of Marion Blythe; (4) that the 
requisition contains no allegation sufficient to constitute 
a crime against the laws of the State of Iowa; (5) that it 
failed to show that applicant was a fugitive from justice 
from the State of Iowa for the crime of second degree mur- 
der; (6) that there was no sufficient proof furnished the 
Governor of the State of Nebraska in the affidavit attached 
to the requisition; and (7) that neither the requisition nor 
the affidavit attached showed that the applicant had com- 
mitted any overt act in connection with the alleged crime. 

The four last alleged grounds of illegal arrest and deten- 
tion will not be discussed herein except to say this court 
has and the district court had no means of knowing the 
content of the requisition presented by the Governor of 
Iowa upon the Governor of Nebraska. Apparently it was 
not offered in evidence. Certainly it is not a part of the 
bill of exceptions. 

The only evidence which was submitted in any wise re- 
lating to the requisition for the extradition of applicant 
to the State of Iowa was the information filed in Iowa and 
the formal appointment of Leonard S. Murray as the agent 
of the Governor of Jowa to return applicant to that state. 
The only other documentary evidence offered was the war- 
rant of extradition issued by the Governor of Nebraska 
and the notice to applicant of the issuance of the warrant. 

It is not contended that any of these documents is de- 
fective except that the allegations of the information are 
insufficient to constitute the charge of a crime against the 
Jaws of the State of Iowa. It therefore becomes necessary 
to disregard herein any and all contentions as to the suffi- 
ciency of the requisition except as to the sufficiency of the 
information under the well-established rule that in the 
absence of proof to the contrary, it will be presumed that 
the Governor acted in conformity with law in the issu- 
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ance of his warrant. 35 C. J.S., Extraditions, § 16 d, p. 345. 

The question of the sufficiency of the information to con- 
stitute a charge of crime under the laws of the State of 
Iowa must be resolved against the applicant. In a case 
where a prisoner who is detained under a writ of extra- 
dition regular on its face demands his freedom on the 
ground that the complaint against him does not charge a 
crime under the statute of the demanding state, the bur- 
den is on him to maintain his position by producing the 
statute of the demanding state. Chandler v. Sipes, 103 Neb. 
111, 170 N. W. 604. The applicant herein has failed to con- 
form to this essential requirement. 

Again, in a habeas corpus action to release a prisoner 
detained under warrant of extradition, the fact that a com- 
plaint was filed against him in the demanding state is prima 
facie evidence that he was there charged with a crime. 
Chandler v. Sipes, supra. There was no effort made in this 
case to overcome the prima facie presumption flowing from 
proof of the filing of the instant complaint in the State 
of Iowa. 

As to the first ground the applicant gave evidence that he 
had not been in the State of Iowa within 30 days prior to 
April 26, 1946, whereas it is alleged that the crime was 
committed on April 23, 1946. This evidence is not contra- 
dicted. As to the second the evidence that applicant did not 
flee from the State of Iowa stands without contradiction. 
As to the third the evidence that applicant committed no 
overt act while in the State of Iowa resulting in the death 
of Marion Blythe likewise stands without contradiction. 
Because of all of these things applicant contends that he 
has not been a fugitive from justice from the State of Iowa 
and therefore may not be taken to that state under the ex- 
tradition warrant issued for that purpose by the Governor 
of Nebraska. 

This contention requires an examination of the provisions 
of the Constitution of. the United States, the acts of the 
United States Congress, and the statutes of this state re- 
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lating to interstate extradition of persons charged with 
criminal offenses. 


Interstate extradition is provided for by the following 
from section 2, article IV, of the United States Constitu- 
tion: 

“A Person charged in any State with Treason, Felony, 
or other Crime, who shall flee from Justice, and be found in 
another State, shall on Demand of the executive Authority 
of the State from which he fled, be delivered up, to be re- 
moved to the State having Jurisdiction of the Crime.” 

This constitutional provision has been implemented by 
action of Congress so as to provide procedure to carry it 
into effect. It, however, does not become necessary to discuss 
this provided procedure since, on account of failure to pre- 
sent the requisition upon which the extradition warrant 
was based, no question of regularity of procedure under the 
Constitution and Acts of Congress is presented. 

Aside from any question of procedure applicant contends 
that he cannot be taken to Iowa since he was not in that 
state when the alleged crime was committed, therefore 
he was not a fugitive from justice within the meaning of 
the Constitution. 

There can be no doubt that interstate extradition under 
the extradition provisions of the Constitution is unavailable 
unless the person charged with the criminal offense was 
corporally present in the demanding state at the time the 
crime, or some overt act in its furtherance, was committed 
and that thereafter he departed from that state. The pro- 
vision itself is clear in this respect and its meaning has not 
been extended by interpretation. Hyatt v. People, 188 U.S. 
691, 47 L. Ed. 657, 23 S. Ct. 456; Strassheim v. Daily, 221 
U. S. 280, 55 L. Ed. 735, 31 S. Ct. 558; Seely v. Beardsley, 
194 Iowa 863, 190 N. W. 498; In re Roberson, 38 Nev. 326, 
149 P. 182; Ex parte Montoya, 170 Or. 499, 185 P. 2d 281. 

As has already been pointed out the undenied and un- 
disputed evidence in this case is that the applicant herein 
was not in the State of Iowa when the alleged crime or 
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some overt act in its furtherance was committed. It follows 
then that his contention that he may not be returned to that 
state pursuant to the extradition provision of the United 
States Constitution and the implementing Acts of Congress 
must be sustained. 

The respondents, however, assert that though this be true 
still applicant may be surrendered to the State of Iowa 
under due and legal process. They assert a right of sur- 
render and extradition under section 29-706, R. S. 1948, as 
follows: “The Governor of this state may also surrender, on 
demand of the executive authority of any other state, any 
person in this state charged on indictment found in such 
other state with committing an act in this state intention- 
ally resulting in a crime in such other state; and the pro- 
visions of sections 29-701 to 29-728 not otherwise inconsist- 
ent shall apply to such case, notwithstanding that the ac- 
cused was not in that state at the time of the commission 
of the crime and has not fled therefrom.” The respondents 
substantially contend that in the State of Nebraska the ap- 
plicant committed certain overt acts which contributed to 
the commission of the crime charged in the information 
which was filed in the State of Iowa. The bill of excep- 
tions contains evidentiary support of the contention. 

Although the applicant does not attack the constitution- 
ality of section 29-706, R. S. 1943, and does not question 
the propriety of extradition under it, but only that it may 
not be made available under the circumstances of this case, 
it appears advisable to discuss the statutory provision and 
the act of which it is a part in their relation to interstate 
extradition.. 

In 1935, the Legislature adopted an act which is referred 
to as the Uniform Criminal Extradition Act. The act ap- 
pears now as sections 29-701 to 29-728, inclusive, R. S. 
1943. In part it is declaratory of the United States Con- 
stitution relating to interstate extradition, in part declara- 
tory of procedure provided by congressional act, in part a 
declaration of procedural requirements not imposed by 


826 ' NEBRASKA REPORTS [VoL. 147 


In re Application of Campbell 


congressional act, and in addition to these things it provides 
for a phase of interstate extradition not recognized by the 
United States Constitution, that is, as is pointed out in sec- 
tion 29-706, R. S. 1943, quoted above, it permits the extra- 
dition of a person charged with crime in another state 
but who is not a fugitive from justice therefrom within 
the meaning of the Constitution. It permits extradition 
of a person when it is charged in another state that such 
person while in this state committed an act in this state 
intentionally resulting in a crime in such other state. 
The constitutionality and propriety of the right of a state 
by this statute to thus extend the right of interstate extra- 
dition beyond the right provided by the United States Con- 
stitution has been directly sustained in at least one juris- 
diction. The State of Ohio has a like statute. In Culbert- 
son v. Sweeney, 70 Ohio App. 344, 44 N. E. 2d 807, it was 
said: “There can be no contention that the federal con- 
stitutional provision and the supporting legislation pre- 
empted the field with regard to the circumstances under 
which one state may request the surrender of a person 
then in another state, for the purpose of putting such 
person on trial for a violation of the penal laws of the re- 
questing state. Section 109-6, General Code, is within the 
powers reserved to the states and is therefore not in con- 
flict with Section 2, Article 1V of the federal Constitution 
and is a valid exercise of the police power of the state of 
Ohio.” The principle announced in the decision of the Ohio 
court finds abundant support in other decisions and legal 
writings. See Ex parte Innes, 77 Tex. Cr. 351, 173 8. W. 
291, L. R. A. 1916C 1251 affirmed in Innes v. Tobin, 240 
U. S. 127, 60 L. Ed. 562, 36 S. Ct. 290; State v. Hall, 115 
N. C. 811, 20 S. E. 729, 28 L. R. A. 289; In re Mohr, 73 
Ala. 503, 49 Am. Rep. 63; 35 C. J.S., Extradition, § 3, p. 320. 
“The state procedural method to be employed to obtain 


extradition under section 29-706, R. S. 1948, is the same as 
that to be employed in extradition under federal constitu- 
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tional authority. It will be noted that section 29-706 con- 
cains the following: “* * * and the provisions of sections 
29-701 to 29-728 not otherwise inconsistent shall apply to 
such case, * * *.” The sections of the statute referred to 
contain the procedural requirements for extradition under 
the United States Constitution. 

As we interpret, the applicant contends that the pro- 
cedure employed failed to bring the attempted extradition 
_within the provisions of section 29-706, R. S$. 1948. Whether 
it did or not cannot be ascertained from the record. Noth- 
ing in that connection appears. It is true that a copy of 
the information and a copy of the formal appointment of an 
agent to return applicant to the State of Iowa are in the 
record but whether or not they were presented to the Gov- 
ernor of Nebraska with or as a part of the requisition no- 
where authentically appears. However, it is fair to say 
that both the applicant and the respondents assume in 
their presentation that these were a part of the requisition. 
Again, as we interpret, the applicant seeks an inference at 
the hands of this court from these two instruments, the 
extradition warrant issued by the Governor. of Nebraska, 
and the notice to applicant, that the requisition did not 
conform to the requirements of section 29-706, R. S. 1943, 
but conformed to the requirement for interstate extradition 
under the United States Constitution, the effect of which 
. would be to deny the right of extradition of applicant to 
the State of Iowa under the evidence in this case. 

This court is asked to draw this inference, as we interpret, 
from the fact that the applicant is described in the appoint- 
ment of agent as “fugitive from justice”; that he is like- 
wise described in the extradition warrant and the notice; 
and that the information charges that applicant committed 
the crime of second degree murder in the State of Iowa 
without characterizing his commission or participation in 
the commission of the alleged crime. In respect to the last 
specification it is the substantial contention that since the 
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information failed to contain a statement of overt act com- 
mitted in Nebraska this court is bound to an interpretation 
and inference that the requisition was not based on a re- 
quest for extradition on account of an act or acts committed 
in this state intentionally resulting in a crime in the State 
of Iowa. 

From the first three instruments we think we may draw 
no inferences whatever bearing on the subject being con- 
sidered. The most that could be said is that they contain 
inexactions as to executive description of the status of ap- 
plicant in a situation wherein exaction is not required. 

We think no such inference as is requested with regard 
to the information is justifiable. Section 688.1, Iowa Code, 
1946, is the following: 

“The distinction between an accessory before the fact 
and a principal is abrogated, and all persons concerned in 
the commission of a public offense, whether they directly 
commit the act constituting the offense, or aid and abet its 
commission, though not present, must hereafter be indicted, 
tried, and punished as principals.” 

An examination of the information discloses that the ap- 
plicant herein was charged as a principal and properly so 
under the Iowa Code, notwithstanding his participation 
may have been that of an aider and abettor and notwith- 
standing he may have been absent, even from the State of 
Iowa. In terms this provision of the Iowa Code is man- 
datory. We fail to see therefore how, from the information, 
any inference at all could be drawn as to the locus of the 
applicant at the time the alleged crime was committed. 

No legitimate inference in favor of the applicant in the 
respect contended for being possible, it must be said in this 
connection as it was said earlier in the opinion with regard 
to the requisition and on the same authority that in the ab- 
sence of proof to the contrary, it will be presumed that the 
Governor acted in conformity with law in the issuance of 
his warrant of extradition. 
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It therefore follows that the district court did not err in 


rendering its judgment denying the applicant a writ of 
habeas corpus. 


The judgment of the district court is affirmed. 


AFFIRMED. 


FRANK HUGHES, PLAINTIFF, FOR ANTHONY HUGHES, HIS 
SON, MINOR, APPELLANT V. JOSEPH S. CONIGLIO, APPELLEE, 


1. 


A. 


25 N. W. 2d 405 
FILED DECEMBER 20, 1946. No. 32107. 


Innkeepers. The proprietor of a public place of business, such as 
a restaurant, is not an insurer of a patron against personal in- 
juries inflicted by other persons on the premises who are in no 
manner connected with the business, but is liable therefor only 
when he is negligent. 

. While the proprietor of such an establishment is bound to 
exercise reasonable care to prevent personal injuries to his 
patrons by such persons, and the standard of care required in 
such cases is always the conduct of an ordinarily prudent person, 
nevertheless the degree of care required is graduated according 
to the danger attendant upon the activities of the business 
pursued and depends upon the facts and circumstances surround- 
ing each particular case, 

Negligence. The proprietor of a place of business who holds it out 
to the public for entry for his business purposes is subject to 
liability to members of the public while upon the premises for 
such a purpose for bodily harm caused to them by the accidental, 
negligent, or harmful acts of third persons, if the proprietor by 
the exercise of reasonable care could have discovered that such 
acts were being done or were about to be done, and could have 
protected the members of the public by controlling the conduct 
of the third persons or by giving a warning adequate to enable 
them to avoid harm. 

Trial. When the evidence, viewed in the light most favorable to 
the plaintiff, fails to establish actionable negligence, it is the 
duty of the trial court to direct a verdict for the defendant. 


. APPEAL from the district court for Douglas County: 
WILLIS G. SEARS, JUDGE. Affirmed. 


W. B. Bryant, for appellant. 
Wear, Boland & Nye, for appellee. 
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Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, WENKE and CHAPPELL, JJ., and WILSON, District 
Judge. 

CHAPPELL, J. 

Frank Hughes, as father and next friend, brought this 
action for and on behalf of his minor son, Anthony Hughes, 
hereinafter called plaintiff, to recover damages for per- 
sonal injuries received in defendant’s restaurant, while 
two other patrons were engaged in a fight. Upon trial to 
a jury, the trial court sustained defendant’s motion to dis- 
miss, and dismissed the action at the conclusion of plain- 
tiff’s evidence, for insufficiency of the evidence to sustain 
a verdict and judgment. Plaintiff’s motion for new trial 
was overruled and he appealed to this court, assigning as 
error the action of the trial court. We find that the assign- 
ment cannot be sustained. , 

Plaintiff’s petition alleged substantially that on June 
17, 1945, he went to defendant’s restaurant as an invitee, 
and, just as he entered, a fight started between two other 
customers, as a result of which plaintiff was stabbed. He 
alleged that defendant was negligent because he and his . 
employees failed to protect plaintiff at the time the fight 
was going on. Defendant’s answer denied generally, but 
admitted that two customers became involved in a sudden 
altercation in his place of business and that in some manner 
plaintiff came into close proximity to them and received 
a cut. Defendant alleged that he was not present at the 
time, knew nothing of the occurrence, and that the alterca- 
tion occurred so suddenly and without warning that in- 
jury to plaintiff could not be prevented. Plaintiff's reply 
was in the nature of a general denial, and pleaded certain 
legal conclusions unimportant here. 

In the light of the pleadings, plaintiff argues that de- 
fendant’s answer admitted facts sufficient to take the case 
to the jury upon the question of negligence by reason of 
the rule that “Where material facts alleged in the petition 
stand admitted by the answer, the plaintiff has the right to 
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have the jury so instructed, and told that such facts must 
be taken as true.” Dunbier v. Day, 12 Neb. 596, 12 
N. W. 109. 


An examination of defendant’s answer discloses that the 
rule has no application in the manner claimed by plain- 
tiff. The mere admission by defendant that plaintiff was 
injured in defendant’s restaurant does not fix his liability. 
The mere admission that plaintiff was injured by a sudden 
an unexpected altercation between two other customers 
raised no presumption of negligence on the part of the pro- 
prietor, since, as hereafter observed, he was not an insurer 
against such accidents and could be liable for damages 
resulting therefrom only by reason of negligence on his 
part. It is apparent at once that defendant did not admit 
that he was negligent but traversed that issue in his answer. 

We turn then to that issue to determine whether plain- 
tiff’s evidence failed to establish actionable negligence under 
applicable rules of law. In so doing, we must observe the 
rule that “A motion for a directed verdict must, for the 
purpose of a decision thereon, be treated as an admission 
of the truth of all material and relevant evidence submitted 
on behalf of the party against whom the motion is directed, 
and said party is entitled to have every controverted fact 
resolved in his favor, and to have the benefit of every infer- 
ence that can reasonably be deduced from the facts in evi- 
dence.” Hammond v. Morris, ante p. 600, 24 N. W. 2d 633. 

With that rule in mind, we will substantially review the 
undisputed evidence. About 12 p. m. or 1 a. m., plaintiff, 
with two companions, entered defendant’s restaurant, to 
purchase something to eat. When they entered there 
were a number of other people in the place, but every- 
thing was quiet and peaceful. As plaintiff and his com- 
panions were about halfway in and had just arrived 
at an empty booth, two other male patrons nearby, without 
warning, suddenly jumped up and began fighting, one cut- 
ting at the other with a knife while the other was attempt- 
ing to draw his knife. Thereupon, one of plaintiff’s compan- 
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ions jumped over a counter, and the other went under a 
booth, but just as plaintiff also quickly started over the 
counter, someone pulled or pushed him sprawling between 
the two fighting patrons into the path of a knife, with which 
he was stabbed under the left shoulder blade, sunny 
personal injuries and damages therefrom. 

Some female employees of defendant were present at 
the time, but defendant himself was not present and did 
not arrive until after plaintiff was injured. There is no 
evidence that defendant’s place of business was one where 
fights or disorderly conduct had previously occurred or for 
any reason were liable to occur, from which any inference 
could be drawn that his patrons were likely to be subjected 
to danger. There is no evidence that defendant or his em- 
ployees had any notice or knowledge that the patrons who 
did the fighting had quarrelsome, violent, or disorderly 
propensities, or were liable for any reason to assault each 
other or injure his patrons. It is apparent from the evi- 
dence that both the altercation and resulting injury to 
plaintiff all happened suddenly and unexpectedly, without 
any warning, and by the exercise of reasonable care could 
not either have been discovered or prevented by defendant. 

While the case at bar seems to be one of first impression 
in this jurisdiction, it is a general rule that the proprietor 
of a public place of business, such as a restaurant, is not 
an insurer of a patron against personal injuries inflicted 
by other persons on the premises, who are in no manner 
connected with the business, but is liable therefor only 
when he is negligent. While the proprietor of such an 
establishment is bound to exercise reasonable care to pre- 
vent personal injuries to his patrons by such persons and 
the standard of care required in such cases is always the 
conduct of an ordinarily prudent person, nevertheless the 
standard of care required is graduated according to the 
danger attendant upon the activities of the business pur- 
sued and depends upon the facts and circumstances sur- 


° 
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rounding each particular case. See Annotations, 106 
A. L. R., p. 10038. 

In speaking of the duty of a proprietor to protect his 
patrons from danger by the conduct of other patrons, it is 
said in 28 Am. Jur., Innkeepers, § 54, p. 577: “By the 
great preponderance of authority, this duty is not absolute, 
but is limited to the exercise of reasonable care, and the 
proprietor is liable only when he is negligent. * * * He is 
guilty of negligence if he admits to his place, or permits to 
remain there, as a guest, a person of known violent and 
disorderly propensities, who will probably assault or other- 
wise maltreat his guests; and he may be liable in damages 
for the consequences of such negligence. * * * Although 
the standard of care does not change, the degree of care 
required fluctuates with the facts and circumstances sur- 
rounding each particular case.” See, also, 28 Am. Jur., Inn- 
keepers, § 55, p. 578; 14 R. C. L., Innkeepers, § 13, p. 508. 

The modern general rule, summarized in its simplest 
terms, is that the proprietor of a place of business who 
holds it out to the public for entry for his business pur- 
poses, is subject to liability to members of the public 
while upon the premises for such a purpose for bodily 
harm caused to them by the accidental, negligent, or in- 
tentionally harmful acts of third persons, if the proprietor 
by the exercise of reasonable care could have discovered 
that such acts were being done or were about to be done, 
and could have protected the members of the public by con- 
trolling the conduct of the third persons or by giving a 
warning adequate to enable them to avoid harm. Restate- 
ment of the Law, Torts, § 348, p. 953. 

Plaintiff's evidence clearly does not bring him within 
any rule of law upon which a finding could reasonably be 
based that defendant was negligent in any manner which 
could make him liable to plaintiff. Therefore, we apply the 
well-known rule that “When the evidence, viewed in the 
light most favorable to the plaintiff, fails to establish ac- 
tionable negligence, it is the duty of the trial court to direct 
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a verdict for the defendant.” Davis v. Chicago, B. & Q. 
R. R. Co., 104 Neb. 345, 177 N. W. 181. 
For the reasons heretofore stated, the judgment of the 


trial court is affirmed. 
AFFIRMED. 


CHARLES SEDLACEK, APPELLANT, V. STATE OF NEBRASKA, 
APPELLEE. 
25 N. W. 2d 533 


FILED DECEMBER 27, 1946. No. 32126. 


1. Criminal Law. In this state all public offenses are statutory. 

2. Indictment and Information. To charge a statutory offense, the 
information or complaint must contain a distinct allegation of 
each essential element of the crime as defined by the law creating 
it, either in the language of the statute or its equivalent. 

Where a statute states the elements of a crime, it is gen- 
erally sufficient, in an information or indictment, to describe 
such crime in the language of the statute. 
An indictinent or information meets all constitutional] re- 
quirements (1) if it shows that the acts which defendant is 
charged with committing amounted to a crime which the court 
had power to punish, and that it was committed within the ter- 
ritorial jurisdiction of the court, (2) if it informs the defend- 
ant of the nature of the charge against him, and (3) if it con- 
stitutes a record from which it can be determined whether a subse- 
quent proceeding is barred by the former adjudication. 

If the information or indictment apprises the defendant 
with reasonable certainty of the accusation against him so that 
he may prepare his defense and plead the judgment as a bar to 
a subsequent prosecution for the same offense, it meets the funda- 
mental purposes of an information or indictment, as well as con- 
stitutional requirements. 

6. Burglary. At common law the datiiitien of the common-law 
crime of burglary involved the elements of time, place, manner, 
and intent. 


7 Section 29-1507, R. S. 1948, does not make an allegation of 
ownership an essential element in charging the crime of burglary 
under section 28-532, R. S. 1943. 

8. The specific ownership of a building involved in the crime 


of burglary is not an essential element of the offense. An allega- 
tion of the ownership as such is immaterial save for the purpose 
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of identifying the property, where the crime allegedly was com- 
mitted, as not the property of the accused and to show that the 
defendant had no right to enter the premises. 

Under section 28-532, R. S. 1943, if the information for 
burglary sufficiently identifies the building allegedly entered, an 
allegation of ownership is not necessary in order that an offense 
under the statute be stated. 

——. Winslow v. State, 26 Neb. 308, 41 N. W. 1116, is overruled 
to the extent indicated in the opinion. 

INDICTMENT AND INFORMATION. An information under 
section 28-532, R. S. 1943, alleging that the breaking and enter- 
ing was done willfully, maliciously, and forcibly is sufficient to 
advise the accused that the state alleged that the property 
entered did not belong to him, and that his entry was unlawful 
and felonious. 

Trial. The rule that favors granted to jurors during the progress 
of a trial may vitiate the verdict does not extend to favors inno- 
cently granted to prospective jurors, in the absence of any sug- 
gestion of prejudice in fact. 

Criminal Law. Defendant in a criminal action has a right to in- 
quire of a state witness whether he is biased and prejudiced 
against the defendant, and if the witness answers in the negative 
defendant has a further right to inquire into specific acts of the 
witness, tending to disclose such bias and prejudice. 

Burglary: EVIDENCE. A tool adapted to the commission of burg- 
lary, found near the scene of the crime under circumstances 
tending to show that it was the tool used in the commission of 
the offense and tending to show ownership or possession by the 
accused, is admissible in evidence. 

: - A photograph of a part of the interior of a build- 
ing alleged to have been burglarized, representing conditions as 
they existed at the time of the alleged burglary, is admissible in 
evidence. 

Appeal and Error. The admission of incompetent evidence, not 
objected to at the time, is not ground for reversal. 

Criminal Law. If the defendant testifies in his own behalf, the 
county attorney may, on cross-examination ask him whether he 
has been convicted of a felony, and, if the witness equivocates 
in his answer, the prosecutor may ask such additional questions 
as may be reasonably necessary to bring out the fact of that . 
conviction, 

Trial. An objection to the misconduct of a juror in expressing 
an opinion or prejudice during the trial, if known to the party 
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at the time of its occurrence and not made the subject of a motion 
to the court, is waived. 


19. 


Remarks made by the trial court are not ground for re- 
versal where confined to orderly procedure, to the proper as- 
certainment of issuable facts, to the exclusion of inadmissible 
or unnecessary testimony, and to the observance by counsel of 
recognized rules of evidence and procedure. 
Jury. The statute, section 29-2022, R. S, 1943, requiring 
the nonseparation of the jury after the case is submitted to them, 
is for the protection of both the state and the defendant. The 
defendant has a right to have the jury kept together after final 
submission until they agree upon a verdict, or are discharged 
by the court. It is, however, a right that can be waived. 

After the jury has retired to deliberate, the testi- 
mony of a witness may be read to it at its request in open court 
in the presence of the defendant, where counsel for defendant 
is absent at his own request under circumstances that show ap- 
proval of both defendant and court, and counsel has knowledge 
of the jury’s request and the court’s intention to comply there- 
with in ample time to have been present in court had he so de- 
sired. 

22. Appeal and Error. Defendant in a criminal prosecution may not 
successfully predicate error on the alleged misconduct of the 
prosecuting attorney and the court in remarks made during the 
argument to the jury, when he does not ask for an instruction 
that the statements be disregarded and does not move for a 
mistrial, 

23. ‘Trial. Where the court instructs the jury as to the material al- 
legations and elements necessary to be established by. the state 
in order to convict the defendant, it is not necessary for the court 
further to instruct the jury that if the state has failed to prove 
one or more of the material allegations and elements, then its 
verdict should be for the defendant. 

24, Criminal Law: TRIAL. The failure of the court to qualify “break- 
ing and entering” and “crime” by the use of the word “alleged” 
in the instruction set out in the opinion does not constitute preju- 
dicial error. 

25. Trial. Where instructions, considered as a whole, state the law 
fully and correctly, error will not be predicated therein merely 
because a separate instruction, considered by itself, might be 
subject to criticism. 

Where the charge to the jury, considered as a whole, cor- 

rectly states the law, the verdict will not be reversed merely 


20. 


21. 


26. 
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because a single instruction, when considered separately, is 
incomplete. 

27. Criminal Law: TRIAL. In the absence of a request for such an 
instruction, it is not error for the trial court to fail to instruct 
the jury that evidence of a previous conviction of the accused of 
a felony is to be considered only as affecting his credibility as 
a witness and is not to be considered as tending to prove the 
crime charged. ; 


28. The conviction, subsequent to the trial, of a witness 
for the state of a felony entirely disconnected with the crime 
alleged against the defendant does not require the granting 
of a new trial on the ground that it is newly discovered evi- 
dence. 

29. The facts appearing in the record do not in our opinion 


call for a reduction of the sentence as excessive under the author- 
ity of section 29-2308, R. S. 1943. 

ERROR to the district court for Saline County: STANLEY 
M. BARTOS, JUDGE. Affirmed. 

McKillip, Barth & Blevins, for plaintiff in error. 

Walter R. Johnson, Attorney General, and Homer L. Kyle, 
‘for defendant in error. 

Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ., and WILSON, District 
Judge. 

SIMMONS, C. J. 

Plaintiff in error, hereinafter called the defendant, was 
convicted of the crime of burglary and sentenced. He pre- 
sents the case for review. We affirm the judgment of the 
‘trial court. 

The information served on defendant October 17, 1945, 
charged that on May 12, 1945, in Saline County, he “did 
then and there willfully, maliciously and forcibly break and 
‘enter into a certain warehouse located on Lots numbered 
21 & 22 in Block numbered 121 in the City of Crete, Saline 
County, Nebraska; that the said warehouse is leased, op- 
erated and occupied by William Howlett; with the intent of 
‘him, the said Charles Sedlacek, then and there to steal 
‘property of value contained in said warehouse,” contrary 
to the statute, etc. 
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The statute provides: “Whoever willfully, maliciously 
and forcibly breaks and enters into any * * * warehouse 
* * * with intent to steal property of any value, * * *,’” 
§ 28-532, R. S. 1943. 


By motion to quash made before arraignment, by demur- 
rer ore tenus at the beginning of the trial, by motion at the 
close of the state’s case in chief, by motion for a new trial, 
and by motion in arrest of iudgment, defendant presented 
the contention that the information does not charge a crime 
under the laws of this state. The motions and demurrer 
were overruled. By his petition in error defendant pre- 
sents the contention here. He contends that there is no 
sufficient allegation of ownership of the premises, and that. 
the allegation that the property “is” leased, operated and 
occupied by William Howlett relates to the date of the in-. 
formation and not to the date of the alleged offense. 

We consider this assignment of error in the light of 
established rules. 

In this state all public offenses are statutory. Behrens 
v. State, 140 Neb. 671, 1 N. W. 2d 289. 

“*T) charge a statutory offense, the information or 
complaint must contain a distinct allegation of each essen- 
tial element of the crime as defined by the law creating it,. 
either in the language of the statute or its equivalent.’ ” 
Dickens v. State, 139 Neb. 168, 296 N. W. 869. 

“Where a statute states the elements of a crime, it is: 
generally sufficient, in an information or indictment, to de-. 
scribe such crime in the language of the statute.” Pandolfo. 
v. State, 120 Neb. 616, 234 N. W. 483. 

“* * * an indictment or information meets all constitu-- 
tional requirements (1) if it shows that the acts which de- 
fendant is charged with committing amounted to a crime 
which the court had power to punish, and that it was com-. 
mitted within the territorial jurisdiction of the court, (2) 
if it informs the defendant of the nature of the charge 
against him, and (3) if it constitutes a record from which 
it can be determined whether a subsequent proceeding is: 


VoL. 147] JANUARY TERM, 1946 839 


Sedlacek v. State 


barred by the former adjudication. And to the third re- 
‘quirement, it cannot be said that the indictment or informa- 
tion alone must be full protection against double jeopardy, 
for the reason that in many cases, such as where several 
acts constitute a single crime, the defendant is often re- 
quired to allege facts outside the record to support his plea 
of former adjudication. If the information or indictment 
apprises the defendant with reasonable certainty of the ac- 
cusation against him so that he may prepare his defense 
and plead the judgment as a bar to a subsequent prosecution 
‘for the same offense, it meets the fundamental purposes of 
an information or indictment, as well as constitutional re- 
quirements.” Cowan v. State, 140 Neb. 837, 2 N. W. 2d 111. 

“No indictment shall be deemed invalid, nor shall the 
trial, judgment or other proceedings be stayed, arrested or 
‘iin any manner affected * * * for any surplusage or repug- 
nant allegation when there is sufficient matter alleged to 
‘indicate the crime or person charged; nor for want of the 
averment of any matter not necessary to be proved; nor 
‘for any other defect or imperfection which does not tend 
to the prejudice of the substantial rights of the defendant 
‘upon the merits.”” § 29-1501, R. S. 1943. 

The information here contains every element of the crime 
‘as defined by the statute. In addition, it contains the alle- 
‘gation by lot and block of the location of the warehouse 
in the city of Crete and the allegation that it “is leased, 
‘operated and occupied by William Howlett.” 

Is the ownership of the premises allegedly burglarized 
‘an essential element which must be charged in the informa- 
tion? The statute makes no such requirement. Defendant 
‘relies upon our decision in Winslow v. State, 26 Neb. 308, 
Al N. W. 1116, wherein we said in the body of the opinion 
‘that “there must be an allegation of ownership” and in the 
‘syllabus: “In an indictment for burglary, it is necessary 
that the name of the owner of the building broken into 
‘should be given, and for this purpose the person in the 
‘visible occupancy and control of the premises, at the time 


840 NEBRASKA REPORTS [VoL. 147 


Sedlacek v. State 


of the burglary, may be set out as the owner, whether he be 
the owner of the title or a tenant.’’ However, it is to be 
noted that there the state conceded that “in an indictment. 
or information for burglary, the name of the owner of the 
building must be stated with reasonable certainty,” and 
the question actually decided was that ownership should be 
alleged in the one in lawful possession of the premises. So 
the question here presented, while stated in the Winslow 
case, was not actually in controversy there. See, also, Hahn 
v. State, 60 Neb. 487, 83 N. W. 674, where the rule as to. 
alleging ownership was accepted as a premise for the 
opinion. 

The rule stated in the Winslow case is in accord with the 
earlier texts. See Maxwell, Criminal Procedure (2d ed.),. 
Ch. XIII, p. 104; 1 Bishop, Crimina] Procedure (3d ed.), § 
578, p. 358, and § 581, p. 356; 3 Chitty, Criminal Law (5th 
Am. ed.), Ch. XVI, p. 1109. However, the more recent texts. 
state the rule as follows: ‘Except in so far as may be 
changed by statute, an indictment for burglary, whether 
at common law or under a statute, must allege the owner--. 
ship of the dwelling house or other building broken and 
entered, if known, or it will be fatally defective. * * * 
There is some authority, however, to the effect that if the 
building is otherwise sufficiently identified, an allegation of 
ownership is not necessary.” 9 Am. Jur., Burglary, § 48, 
p. 263. See, also, 12 C. J. S., Burglary, § 38, p. 698; Anno- 
tation, 20 A. L. R. 510; 2 Wharton, Criminal Law (12th 
ed.), § 1037, p. 1821. 

We examine the history and purpose of the rule to de-. 
termine whether or not the protection of the substantial 
rights of the defendant upon the merits requires an ad-. 
herence to the rule of criminal pleading stated in the Win-. 
slow case. 

It appears that at common law the definition of the com-- 
mon-law crime of burglary involved the elements of time,. 
place, manner, and intent. 2 Cooley’s Blackstone (4th ed.),. 
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p. 1888; 3 Chitty, Criminal Law (5th Am. ed.), Ch. XVI, 
p. 1101. 


In the common-law indictments for burglary, in charg- 
ing as to the place, it was held essential that it be alleged 
that the defendant broke and entered the “dwelling house 
of another.” 1 Bishop, Criminal Procedure (3d ed.), § 573, 
p. 353. The purpose of the rule, as hereinafter set out, that 
the name of the owner of the property should be stated as 
descriptive of the place was overlooked and in practice it 
became a requirement that ownership be stated as a sub- 
stantive part of the offense itself. It became necessary to 
inquire then into who was an owner for that purpose and 
that presented many problems. To remedy the difficulty 
experienced in describing ownership where the dwelling 
belonged to numerous partners or adventurers in an un- 
incorporated company, the statute 1 Geo. 4, c. 102 was en- 
acted providing that the house may be described as the 
property of any one of the partners, company, or adven- 
turers without naming all. 3 Chitty, Criminal Law (5th 
Am. ed.), Ch. XVI, p. 1112. This statute was designed to 
relieve the rigors of the common-law rule, and may be the 
ancestor of our section 29-1507, R. S. 1943. This section 
sets out what shall constitute a sufficient allegation of 
ownership when an offense shall be committed upon or in 
relation to any property belonging to several partners 
or owners, but it does not make such an allegation an es- 
sential element in charging the crime of burglary under 
section 28-532, R. S. 1943. 

It appearing that the allegation found its way into the 
common-law indictment as a part of the allegation as to the 
place of the offense, it becomes material to examine as to 
its purpose and to determine whether under our code pro- 
cedure it is a necessary allegation, bearing in mind that 
the crime of burglary under our act is greatly enlarged 
over the common-law crime as to the place where the crime 
may be committed. . 
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Maxwell in his Criminal Procedure states: ‘The object 
is to describe the place where the offense was committed, 
not to determine the ownership of the property. Owner- 
ship as against the burglar means any possession which is. 
rightful.” Maxwell, Criminal Procedure (2d ed.), Ch. XIII, 
p. 104. This statement is cited with approval in Hahn v. 
State, supra. The purpose is stated in 9 Am. Jur., Burglary, 
§ 48, p. 263, as follows: “There are only two reasons for re- 
quiring the ownership of the house to be stated in an in- 
dictment for burglary: (1) For the purpose of showing on 
the record that the house alleged to have been broken into 
was not the dwelling house of the accused, inasmuch as one 
cannot commit the offense of burglary by breaking into 
his own house, and (2) for the purpose of so identifying 
the offense as to protect the accused from a second prosecu- 
tion for the same offense.” Likewise, in 12 C. J. S8., Bur- 
glary, § 38, p. 699, it is stated: “* * * such allegation being 
required for the purpose of showing on the record that 
the structure alleged to have been entered was not the 
property of accused and also for identifying the offense so 
as to protect him from a second prosecution therefor.” 

The specific ownership of a building involved in the crime 
of burglary is not an essential element of the offense. An 
allegation of the ownership as such is immaterial save for 
the purpose of identifying the property, where the crime 
allegedly was committed, as not the property of the ac- 
cused and to show that the defendant had no right to enter 
the premises. State v. Knizek, 192 Wash. 351, 73 P. 2d 731; 
State v. Klein, 195 Wash. 338, 80 P. 2d 825; People v. Price, 
143 Cal. 351, 77 P. 73; People v. Redman, 39 Cal. A. 566, 
179 P. 725; State v. Moreno (Ariz.), 168 P. 2d 237; State v. 
Bull, 47 Idaho 336, 276 P. 528; State v. Wilson, 36 S. D. 
416, 155 N. W. 186; State v. Toliver, 109 Kan. 660, 202 P. 
99,20 A. L. R. 502. 

Accordingly, we hold that under section 28-532, R. S. 
1948, if the information for burglary sufficiently identi- 
fies the building allegedly entered, an allegation of owner- 
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ship is not necessary in order that an offense under the 
statute be stated. Winslow v. State, supra, accordingly is 
overruled to the extent indicated. 

In the light of this holding we examine the information 
to determine whether or not the allegation as to place is 
sufficient. It names a warehouse and gives its location by 
lot and block number in the city of Crete. In addition, as 
further information to the accused, it advises him that it is 
the warehouse on those lots then leased, operated, and oc- 
cupied by William Howlett. The need for a further identi- 
fication of the warehouse does not appear necessary. If it 
be argued that the information does not charge that the 
property was not that of the accused and that he had no 
right to enter the premises, then we answer, as did the 
Supreme Court of Kansas in State v. Toliver, supra, that 
the information alleged that the breaking and entering was 
done willfully, maliciously, and forcibly, and that was suffi- 
cient to advise the accused that the state alleged that the 
warehouse did not belong to him, and that his entry was 
unlawful and felonious. 

The assignment of error is not sustained. 


It appears that the instant case was the only one set for 
trial at that jury term, although there were others for trial 
to the jury panel. On the morning that the trial began a 
member of the jury panel rode from Friend to Wilber with 
the county attorney. He later became a juror in this case. 
He had previously been a client of the county attorney, 
and of the counsel for defendant. He knew that he was 
going for possible jury service, but did not know what case 
was to be tried. Nothing was said to him about the case that 
was for trial. The matter was first raised upon the motion 
for a new trial. Defendant assigns this as the granting of 
a favor to the juror requiring a new trial. Defendant relies 
upon Ensign v. Harney, 15 Neb. 330, 18 N. W. 73, and 
similar cases from other jurisdictions, wherein favors: 
granted to jurors during the progress of the trial were held 
to vitiate the verdict. See 23 C. J. S., Criminal Law, § 
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1449, p. 1209; 53 Am. Jur., Trial, § 900, p. 646; Annota- 
tion, 55 A.L . R. 750; 2 Thompson, Trials (2d ed.), § 2564, 
p. 1845. The reason behind the rule is that the conduct 
of judicial proceedings must be kept not only free from 
wrong but free of the suspicion of wrong. The cases cited 
and the present case are distinguishable in that the favor 
here was granted to a prospective juror. In the absence 
of any suggestion of prejudice in fact, we see no reason 
for extending the scope of the rule so as to include favors 
innocently granted to prospective jurors. See Perry v. 
State, 38 Okl. Cr. 202, 259 P. 657; Williams v. State, 26 
Ala. A. 581, 168 So. 663. 

Defendant next assigns error in that the trial court 
limited the cross-examination of the state’s witness to show 
bias and prejudice and excluded evidence offered by the de- 
fendant for the same purpose. 

The rule is: “Defendant in a criminal action has a right 
to inquire of a state witness whether he is biased and pre- 
judiced against the defendant, and if the witness answers 
in the negative defendant has a further right to inquire 
into specific acts of the witness, tending to disclose such 
bias and prejudice.” Flannigan v. State, 124 Neb. 748, 248 
N. W. 92. 

The trial court permitted the state’s witness to testify 
on cross-examination that there had been ill will between 
the witness and defendant. It was obvious from the ans- 
wers that such ill will continued. The court likewise per- 
mitted the defendant to testify that there was ill will be- 
tween him and the state’s witness arising out of the charge 
that the state’s witness had taken property of defendant 
during a scrap drive. The court refused to permit the de- 
fendant to testify as to all the circumstances of the event 
in question. The trial court did not err in its rulings. 

Defendant complains of the admission of an iron bar in 
* evidence on the ground that it was not properly identified. 
The sheriff testified that on the morning after the alleged 
offense, he went to the warehouse and found bar marks on 
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the door; that he and another person looked for a tool that 
might have caused the marks, looked in defendant’s 
car in front of the warehouse, found a bar, which fitted 
perfectly into the marks on the door, on the front cushion 
of the car; that the bar had since been in his possession 
and was in the same condition as found. The bar was ad- 
mitted in evidence over objection as to foundation. Subse- 
quent thereto a witness for the state testified that defend- 
ant’s car was parked in front of the door of the ware- 
house; that he saw defendant go to his car, then go to 
the warehouse door with a bar and pry it open, take the 
bar back and put it in his car, and then enter the ware- 
house. The exhibit went directly to the question of the 
breaking. Although we think it would have been better 
practice to have withheld the offer until all the foundation 
evidence was in, it is patent that the admission of the ex- 
hibit in evidence was proper. 12 C. J. S., Burglary, § 51, 
p. 724; 22 C. J. 8., Criminal Law, §§ 710 and 712, pp. 1206, 
1207; Annotation, 143 A. L. R. 1199; State v. Crawford, 
59 Utah 39, 201 P. 1030. 

Defendant contends the court erred in the admission of 
a photograph in evidence. The picture shows a stack of 
sacks of oyster shells in one corner of the warehouse. It 
shows a state’s witness in front of the sacks with a yard- 
stick in his hand, obviously indicating the height of the 
stack of sacked material. The objection made at the time 
of the admission of the picture was that there was no 
proper connection between the conditions of the room at 
the time of alleged entry and the conditions shown in the 
photograph. The picture was taken the morning following 
the events in question. The evidence is that it represented 
the condition of the sacks as they were on the night of the 
alleged burglary. After the admission of the exhibit, the 
state offered evidence that the defendant was found lying 
on his stomach on top of this pile of sacks. It now is 
claimed that the only purpose of the exhibit was to inflame. 
the passions of the jury. We observe nothing in the picture: 
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that does so. It does aid the jury in understanding the 
evidence. While we think it would have been better to have 
withheld the offering of the exhibit until all the evidence 
was in concerning it, we see no prejudicial error in its 
admission. 

Defendant next complains that the county attorney in 
certain of his questions to two of the state’s witnesses, and 
one of them in his answers, assumed that there had been a 
breaking and entry. We have examined each of the ques- 
tions and answers to which our attention is directed. The 
defendant made no objection at the time. He is not now in 
a position to complain. Clark v. Folkers, 1 Neb. (Unof.) 
96, 95 N. W. 328. 

On his cross-examination as a witness in his own behalf, 
the defendant was asked if he had not been convicted of a 
felony in the State of Nebraska prior to May 12, 1945. He 
replied, “Yes.”” He was asked, ‘“‘What is the answer?” and 
again replied, ‘“‘Yes.” He then was asked if he had not been 
convicted of two felonies in the State of Nebraska, to which 
he answered, “I was paroled.” Objection was made to the 
form of the question. The witness volunteered, “Why 
throw all that dirt on me?’ The court sustained the ob- 
jection to the form of the question, but no motion to strike 
was made. Defendant again was asked if he had not been on 
two occasions convicted of felonies in the State of Ne- 
braska. He answered, “Let me ask you a question.” Both 
the court and his counsel instructed him to answer the 
question. He replied, “I was paroled once.” The county 
attorney then stated that the question was not answered, 
moved that the answer be stricken, and asked that the ques- 
tion again be read. The question and answer were read. 
The court stated, “You may ask the question.” Defendant’s 
counsel then said he thought the rule was that the question 
could be asked, but he wanted to make objection for the 
purpose of the record. The court instructed him to make 
the objection. He“did so. The court then sustained the 
objection as to form and stated that the witness could be 
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asked how many times he was convicted of a felony. De- 
fendant was asked that question. Objection was made and 
overruled. Defendant answered, ‘Well, I was convicted 
once-and paroled once.” He then was asked, “You were 
then convicted twice?” and replied, “I answered it.” Counsel 
objected to the question, objection was overruled and de- 
fendant stated, ‘I answered him on it.” His counsel ob- 
jected that the question was a repetition, the objection was 
overruled, and the witness instructed to answer the ques- 
tion. His counsel then injected, “He told you twice,” and 
the defendant stated, “I told him twice.” The court said, 
“No. He says that he was convicted once and paroled 
once,” and the witness volunteered, “I don’t know why I 
have to throw that in here.” The court then said that he 
had been asked the question and objection to the form of it 
had been sustained, and instructed the witness to answer 
the question if he could. Defendant stated, “I told him 
twice. I told him two different times. How many time do 
I have to answer it? How many times does he want it? I 
am trying to talk United States.” The county attorney 
moved to strike the answer. No ruling is shown on the 
motion. Nothing further appears as to that matter. 

Defendant contends there was prolonged interrogation 
on this matter, constituting prejudicial error. 

The statute is: “A witness may be interrogated as to his 
previous conviction for a felony, but no other proof of such 
conviction is competent except the record thereof.” § 
25-1214, R. S. 1943. 

In Johns v. State, 88 Neb. 145, 129 N. W. 247, we said: 
“The defendant complains because he was asked on cross- 
examination whether he had not been twice convicted of a 
felony. The witness admitted he had been convicted once, 
but evaded the question with respect to the second convic- 
tion, and finally said the second time he pleaded guilty. It 
then became necessary for the state to show that a judg- 
ment had been entered on that plea, else the prosecutor 
could not lawfully ask the jury to consider the defendant’s 
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testimony in the light of the fact that he had twice been con- 
victed of a felony. Marion v. State, 16 Neb. 349, 360. But 
nine questions were asked upon this subject, and seven of 
them were made necessary by the defendant’s equivocation. 
We find nothing in the record to indicate a departure from 
a correct rule of practice with respect to these questions.” 
In the syllabus we said: “If the defendant testifies in his 
own behalf, the county attorney may, on cross-examination, 
ask him whether he has been convicted of a felony, and, if 
the witness equivocates in his answer, the prosecutor may 
ask such additional questions as may be reasonably neces- 
sary to bring out the fact of that conviction.” It is appli- 
cable here. 

In Sulley v. State, 119 Neb. 783, 230 N. W. 846, we held 
that the statute did not prevent a proper inquiry as to the 
number of convictions. 

We see no merit in the assignment of error. 

During the cross-examination of a witness for the defend- 
ant, a juror spoke up and said: “I wonder if anyone isn’t 
in the witness chair, should they do any signaling or any- 
thing? I saw someone signaling to the witness.” The 
court said: “That is for you to observe yourself.” The 
juror asked, “And not du anything about it?” The court 
replied, “Of course.’ The defendant made no request for 
an investigation, asked no instruction, cautionary or other- 
wise. He now asserts that this was misconduct of the 
juror requiring a new trial. 

The rule is stated: “An objection to the misconduct of a 
juror in expressing an opinion or prejudice during the trial, 
if known to the party at the time of its occurrence and not 
made the subject of a motion to the court, is waived, as the 
party will not be permitted to speculate upon the chances 
of a verdict.” 39 Am. Jur., New Trial, § 77, p. 91, citing 
Beckman v. Lincoln & N. W. R. Co., 85 Neb. 228, 122 N. W. 
994. The assignment is without merit. 

Defendant asserts error in the rulings of the court in 
sustaining objections to questions asked of witnesses by him. 
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He touches upon nine such rulings in his argument. It is 
not necessary to discuss them. We have examined the 
record as to each of them and find no prejudicial error. 

Defendant assigns as error some 14 different in- 
stances of remarks made by the trial court during the ex- 
amination of witnesses. We have considered them all. 
They were confined to orderly procedure, to the proper 
ascertainment of issuable facts, to the exclusion of inadmis- 
sible or unnecessary testimony, and to the observance by 
counsel of recognized rules of evidence and procedure. See 
South v. State, 111 Neb. 383, 196 N. W. 684. We find no 
prejudicial error. 

Defendant’s next assignment of error arises as a result 
of this factual situation. At 5:17 p.m. on March 13, 1946, 
the jury was instructed and retired for their deliberations. 
At 10:20 p. m., the jury returned to the jury box. The de- 
fendant was present in person. The jury requested that 
certain of the testimony be read to them. The court ad- 
vised the jury that the attorneys had agreed that the jury 
could go home and return the next day for further delibera- 
tion. A majority of the jury expressed a desire that they 
_be permitted to go home. The court then gave them a 
cautionary instruction against talking with or permitting 
anyone to talk to them about the case, and not to discuss 
it among themselves and not to form or express an opinion 
about the case until they reconvened. They then were per- 
mitted to separate to reconvene at 10 a. m. the following 
morning. On the following morning the jury reconvened. 
the reporter read the testimony of two witnesses and the 
jury retired for further deliberation at 11:50 a. m., and re- 
turned at 1:49 p. m. with their verdict. 

On motion for a new trial defendant made affidavit that 
he was not consulted with reference to permitting the jury 
to separate, although he was in the court room, and that he 
did not give his attorney authority to consent or have 
knowledge that it was given. The jurors made affidavit 
that they had strictly conformed to the caution given them. 
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It appeared from testimony taken that the consent of de- 
fendant’s counsel was given over the telephone, the counsel 
not being present. The journal entry recites that it was 
agreed by the defendant in person and by his attorney and 
by the county attorney that the jurors should be allowed to 
separate for the night. The bill of exceptions shows that the 
jury was permitted to separate with the agreed approval 
of the counsel for defendant; no objection by defendant is 
shown; and no objection to the separation was made when 
the court reconvened the following morning, and none until 
the motion for a new trial was submitted. 

Defendant now contends that the court erred in permit- 
ting the jury to separate after the case was submitted. He 
bases his contention upon the provisions of section 29-2022, 
R. S. 1943, which is as follows: “When a case is finally sub- 
mitted to the jury, they must be kept together in some con- 
venient place, under the charge of an officer, until they 
agree upon a verdict or are discharged by the court. The 
officer having them in charge shall not suffer any com- 
munication to be made to them, or make any himself, ex- 
cept to ask them whether they have agreed upon a verdict, 
unless by order of the court; nor shall he communicate to 
anyone, before the verdict is delivered, any matter in re- 
lation to the state of their deliberations. If the jury are per- 
mitted to separate during the trial, they shall be admonished 
by the court that it is their duty not to converse with or 
suffer themselves to be addressed by any other person on the 
subject of the trial, nor to listen to any conversation on the 
subject; and it is their duty not to form or express an 
opinion thereon until the cause is finally submitted to them.”’ 

The statute requires the nonseparation of the jury after 
the case is submitted to it as a protection to both the 
State and the defendant. Clearly the defendant had the 
right to have the jury kept together after final submission 
until it agreed upon a verdict or was discharged by the 
court. The precise question here is, can that right be 
waived? We think it is within the classification of those 
rights that can be waived, and that the defendant by the 
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consent of his counsel, which he knew was given, by his 

silence and acquiescence, and by his failure to raise the 

question when the court reconvened, waived the right to 

have the jury kept together. Henning v. State, 106 Ind. 
386, 6 N. E. 803; Keith v. Commonwealth, 195 Ky. 635, 243 

S. W. 293; Whitfield v. State, 45 Okl. Cr. 397, 283 P. 266; 

Powell v. Commonwealth, 182 Va. 327, 28 S. E. 2d 687. 

In the early case of Polin v. State, 14 Neb. 540, 16 N. W. 
898, it was claimed that in disobedience of an order that the 
jury be kept together, they did in fact separate and three 
of them engaged in conversation with bystanders. We 
there said: “This was known by the prisoner’s counsel, and 
probably by the prisoner himself at the time it occurred, 
yet no complaint was made to the judge, but the trial was 
permitted to proceed without objection until after verdict. 

“Although it is abundantly shown by the affidavits of 
the jurors themselves, and of the persons with whom they 
conversed, that nothing at all improper was said or done 
by either of them during the separation, even without this 
we are of opinion that under the circumstances no just 
ground of complaint is shown. The objection first appeared 
in the motion for a new trial, and came too late. If the 
separation were thought to be at all prejudicial to the 
prisoner, it ought to have been brought to the notice of the 
judge at once, upon discovery, so that an investigation could 
have been made, to the end that without further fruitless 
expense, if justice required it, the trial could have been 
stopped, that the jury discharged, and a new one impaneled 
to try the case. 

“Parties litigant, even defendants in criminal cases, must 
deal fairly by the court. They are not permitted to with- 
hold. information of matters transpiring in the progress 
of a trial, whether prejudicial or otherwise, and thus, with- 
out objection, permit it to proceed to a conclusion, and 
then take advantage of them. Generally all objections not 
jurisdictional as to the subject of the litigation must be 
made at the first opportunity, or they are deemed to be 
waived. The rule in such cases is, that a party shall not be 
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permitted without objection to take the chances of a favor- 
able result, and then, if disappointed, for the first time 
complain.” 

The reasoning there used is applicable here. The assign- 
ment is not sustained. 

As stated above, after the jury had retired for its de- 
liberations, it came back into the jury box and requested 
that the testimony of two of the State’s witnesses be read 
to it. That request was complied with and the testi- 
mony of the witnesses was read to the jury. The defendant 
was present in court. It is shown in subsequent proceed- 
ings that defendant's counsel was not present, but that 
counsel was absent at his own request and at his home in 
another county under circumstances that show approval of 
both defendant and court; and that counsel had knowledge 
of the jury’s request and the court’s intention to comply 
therewith in ample time to have been present in court, had 
he so desired. No objection was made to the reading of the 
testimony. The defendant assigns the reading of this testi- 
mony as prejudicial error. The contention is fully ans- 
wered in Duffey v. State, 124 Neb. 23, 245 N. W. 1. The 
assignment is without merit. 

Defendant further assigns as error the refusal of the 
trial court to direct a verdict of not guilty at the close of 
the State’s case on the ground that there was not sufficient 
competent evidence to sustain a verdict of guilty, and that 
when all the evidence is considered, it is insufficient to 
prove defendant’s guilt beyond a reasonable doubt. This 
contention seems to boil down to this: (1) There was no 
sufficient evidence that defendant forcibly entered the 
building (2) with intent to steal anything of value. 

The State offered evidence that the warehouse was used 
for the purpose of storing animal feeds and other items 
of merchandise; that it was not otherwise used; that it 
had no artificial lights; that it had one outside door which 
was locked about 5:30 p. m. on the evening in question; 
that about 10 p. m., the defendant’s car was parked in 
front of the warehouse door; that defendant had a machine 
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shop nearby; that defendant came across the street with a 
bar in his hands, used it to force open the door, placed the 
bar in his car, and returning entered the building; that 
shortly he was seen near the door with a sack of merchan- 
dise in his hand; that he put down the sack and retreated 
into the building; that the witness to these events went for 
assistance and shortly with another witness entered the 
building, and aided by a flashlight found defendant lying 
on a stack of sacked merchandise near the ceiling in the 
rear of the building; that defendant resisted detention; 
that an officer was called and defendant placed in arrest; 
that the door showed marks of being forced open; and that 
a bar that fitted in to the marks on the door was found on 
the seat in defendant’s car. 

Defendant testified that he went to the building that 
evening to try to sell some pigs to an employee of the ten- 
ant; that the door was open; that he entered and found 
the State’s witness there; that the State’s witness’ truck 
was parked outside; and that the State’s witness was in fact 
the wrongdoer who, being caught, tried to shift the crime 
to defendant. 

The most that can be said with reference to defendant’s 
contention is that the evidence presents questions of fact 
for the determination of the jury. Without reviewing it 
further, we deem it ample to sustain the verdict of the jury. 

During the argument to the jury the county attorney 
said that certain witnesses had had words put in their 
mouths as to what they were to testify to in the trial. 
Counsel for defendant objected and alleged “prejudice and 
misconduct.” The court said, ‘Overruled. It is a conclusion 
that you can draw.” The argument then proceeded. Coun- 
sel argues that the court told the jury that that was the 
court’s conclusion, and that prejudice resulted. Defendant 
did not ask for an instruction that the alleged statements 
should be disregarded nor did he move for a mistrial. He 
was content to have a record made of the statements. He 
then proceeded to take his chances with the jury as to the 
outcome. Considering the nature of the statements and the 
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circumstances that exist here, we are of the view that he 
has waived his right to complain; and that, having taken 
his chances of an adverse verdict, he cannot now use this 
situation as a means of securing a second chance before a 
jury. Dobry v. State, 130 Neb. 51, 263 N. W. 681. 

Defendant complains of error in the giving of certain 
instructions. By instruction No. 3 the court told the jury 
“* * * that the material allegations and elements necessary 
to be established by the evidence, beyond a reasonable 
doubt, in order to convict the defendant of the crime 
charged in the information are: 

“1. That the defendant Charles Sedlacek did on or about 
the 12th day of May 1945, willfully, maliciously and for- 
cibly break and enter into a certain warehouse located on 
Lots 21 and 22 in Block 121 in the City of Crete, Saline 
County, Nebraska. 

“2. That said warehouse is leased, operated and occupied 
by William Howlett. 

“3. That said breaking and entering was with intent to 
steal property of value therein contained. 

“4. That said crime was committed in Saline County, 
Nebraska.” 

The first complaint of the instruction is that the court, 
having told the jury of the material allegations and ele- 
ments necessary to be established in order to convict the 
defendant, should also have told the jury that if the State 
failed to prove one or more of the material allegations and 
elements, then its verdict should be for the defendant. The 
court told the jury the elements that had to be proved. In 
the next instruction it told the jury that the burden was on 
the State to prove guilt beyond a reasonable doubt, and that 
if the jury was not satisfied beyond a reasonable doubt, it 
should acquit. We see no prejudicial error in the instruc- 
tion, nor merit in the assignment. 

The next criticism of the instruction is that in elements 
3 and 4 the court assumed that there had been a breaking 
and entering and assumed the commission of a crime, and 
the court should have used the words, “alleged breaking 
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and entering” and “alleged crime,” and that this constitutes 
prejudicial error. 

In Zediker v. State, 106 Neb. 473, 184 N. W. 80, we held: 
“* * * * it ig reversible error for the court to assume in the 
instructions that the corpus delicti, or any fact necessary 
to establish the guilt of the accused, has been proved, and so 
relieve the jury from its consideration, unless the same is 
expressly or tacitly admitted by defendant.” 

The obvious answer is that the court did not assume the 
existence of any element and did not relieve the jury of the 
consideration of any element necessary to establish the guilt 
of the defendant. The instruction clearly told the jury to 
determine whether or not the defendant did willfully, ma- 
liciously, and forcibly break and enter the warehouse. If 
it found that he did not, then obviously that ended the 
matter. But if it found that there had been the breaking 
and entering as alleged, then they must determine whether 
or not that breaking and entering was with intent to steal 
property of value contained in the warehouse. If it found 
that element had been proved, then the crime defined 
by the statutes had been proved. Having determined the 
commission of the crime by the defendant, it was next 
required to determine whether or not it was done in the 
County of Saline. We see no prejudicial error in the in- 
struction, and no merit in the assignment. 

The giving of instructions numbered 6 and 7 is assigned 
as error. Instruction 6 advised the jury as to what con- 
stituted a breaking and entering, and number 7 dealt with 
the requisite proof as to intent. In each of these instruc- 
tions, the court used the clause, “with the intent to steal 
property,” omitting the words “of any value.” It will be 
noted that in instruction number 3 the court included “of 
value.” The argument is that it was prejudicial error to 
omit it in the two following instructions. In instruction 
number 14 the court instructed the jury that the instruc- 
tions ‘must be considered as a whole, as there has been no 
attempt to cover all of the law in any one instruction.” 
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In Nanfito v. State, 136 Neb. 658, 287 N. W. 58, we said: 
“Where instructions, considered as a whole, state the law 
fully and correctly, error will not be predicated therein 
merely because a separate instruction, considered by itself, 
might be subject to criticism.” Where the charge to the 
jury, considered as a whole, correctly states the law, the 
verdict will not be reversed merely because a single in- 
struction, when considered separately, is incomplete. Nor- 
ton v. State, 119 Neb. 588, 230 N. W. 438. 

Considering the clear statement in instruction number 3 
and the purpose of instructions numbered 6 and 7, we find 
no basis for a determination that the jury could have been 
misled or confused by the instructions. We find no pre- 
judicial error in the instructions criticized. 

Defendant assigns as error the failure of the trial court 
to instruct the jury that evidence of a previous conviction 
of the accused of a felony is to be considered only as affect- 
ing his credibility as a witness and is not to be considered 
as tending to prove the crime charged. Defendant made no 
request for such an instruction. The trial court instructed 
the jury that it was the sole judge of the credibility 
of the witnesses and of the weight to be given their testi- 
mony. The court likewise instructed the jury that the de- 
fendant was a competent witness in his own behalf and that 
the jury was the judge as to the weight to attach to his 
testimony. No objection is made to the instructions given. 
This assignment is answered in Jones v. State, ante p. 
219, 22 N. W. 2d 710, wherein we held: “The rule is well 
established that it is the duty of the court to instruct the 
iury on the law of the case, whether requested so to do or 
not; and an instruction or instructions which, by the omis- 
sion of certain elements, have the effect of withdrawing 
from the consideration of the jury an essential issue or ele- 
ment of the case, is erreneous; but where the jury is in- 
structed generally upon the law, and when the instructions 
given do not have the effect above stated, then error can- 
not be predicated upon the failure of the court to charge 
upon some particular phase of the case unless a proper in- 
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struction was requested by the party complaining.” See, 
also, Lee v. State, ante p. 333, 23 N. W. 2d 316. 

Defendant claims that the court erred in not granting 
a new trial on the ground of newly discovered evidence. 
The only showing deemed worthy of mentioning is that 
one of the state’s principal witnesses, nine days after the 
jury’s verdict, pleaded guilty to the issuance of a no-fund 
check and was sentenced to serve a period of one year in 
the State Reformatory. It appears to be the theory of the 
defendant that if he could secure a new trial, the credi- 
bility of this witness would then be in serious question be- 
cause of his conviction for a felony. When the affidavit 
showing the plea was offered, defendant’s counsel said, “It 
is probably the stretch of imagination to call it newly dis- 
covered evidence.” The trial court evidently so considered 
it. We agree with counsel for defendant. 

The trial court sentenced the defendant to be confined 
in the penitentiary for a period of five years. Defendant ~ 
contends that this sentence is unwarranted and excessive. 
We are requested to reduce it under the provisions of 
section 29-2308, R. S. 1948. The record, made before sen- 
tence was passed, shows not only the two felonies to which 
reference has been made herein, but also other offenses 
relating to property. We see no reason for reducing the 
sentence of the trial court. 

The judgment of the district court is affirmed. . 

AFFIRMED. 


WILLIAM HARMS, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
25 N. W. 2d 287 


FILED DECEMBER 27, 1946. No. 32156. 


1. Criminal Law. To sustain a conviction for a crime the corpus 
delicti must be proved beyond a reasonable doubt. 

2. Arson. The corpus delicti in an arson case consists of two ele- 
ments, the burning of the property and the criminal act of some- 
one in causing the burning, 
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In order to establish the corpus delicti in an arson case, 
it is necessary that the evidence disclose the burning of the 
property as charged, and that the burning was caused by the will- 
ful act of some person criminally responsible. 

The mere fact that the property was burned and the 
origin of the fire unknown is not evidence that it was feloniously 
set. 


. The presumption is that the fire was not of criminal origin. 
6. Criminal Law. Evidence of motive alone is not sufficient to sustain 
a conviction. 

ERROR to the district court for Otoe County: THOMAS E. 
DUNBAR, JUDGE. Reversed and remanded with directions to 
dismiss. 

Lloyd E. Peterson and Betty Jean Peterson, for plaintiff 
in error. 


Walter R. Johnson, Attorney General, and Edwin A. 
Jones, for defendant in error. 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ., and ‘ANKENY, District 
Judge. 


SIMMONS, C. J. 

Defendant was charged by information, in two counts, 
that he did “unlawfully, willfully, maliciously, and feloni- 
ously set fire to and burn a certain dwelling house”; and 
being the owner of certain household goods, insured against 
loss by fire, did “willfully, maliciously and feloniously set 
fire to and did burn said personal property with the intent 
* * * to injure, defraud, and prejudice” the insurer. The in- 
formations were apparently based upon the provisions of 
sections 28-504.01 and 28-504.05, R. S. 1948. Defendant 
was tried, found guilty on both counts, and sentenced. He 
presents the cause here for review by petition in error. We 
reverse the judgment of the district court, and remand the 
cause with directions to dismiss it, and discharge the de- 
fendant. 

At the close of the State’s case in chief, defendant moved 
that the cause be taken from the consideration of the jury, 
and that defendant be discharged for the reason that the 
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evidence was insufficient to sustain a verdict, judgment, or 
sentence of guilty upon either or both counts. The motion 
was overruled. It was again renewed and overruled when 
the defense rested, and again when both parties rested. 
Defendant assigns the overruling of his several motions as 
error. 

The State offered evidence that defendant and his family 
had been tenants of the property, a large three-story house 
in Dunbar, for some time; that in February 1946, a forcible 
entry and detention action had been brought resulting in a 
writ of restitution being issued; that it had not been exe- 
cuted, defendant having said he was searching for another 
house; that about that time defendant insured his personal 
property in the amount of $1,500; that defendant had stated 
that on April 2, 1946, his wife and three small children 
had been taken to Hebron for a visit; that thereafter de- 
fendant, who was employed at Nebraska City, lived in the 
house alone; that on the evening of April 4, 1946, he had 
been in the house in the evening and early night, left and 
went to his place of employment at Nebraska City, where 
he remained until the next morning. Some of the statements 
were-contradictory. There also was evidence of a car hav- 
ing left the premises about 3:10 a. m. on April 5, 1946. 
The house was discovered to be afire about 3:30 a. m., on 
April 5, 1946. It was completely burned, together with all 
contents, save a washing machine. 

A further statement of the State’s evidence is not neces- 
sary because of one controlling fact. There is no evidence, 
either direct or circumstantial, that the fire was of incen- 
diary origin, or using the language of the information and 
statute, that anyone set fire to the property. 

To sustain a conviction for a crime the corpus delicti 
must be proved beyond a reasonable doubt. Maher v. State, 
144 Neb. 463, 18 N. W. 2d 641. The corpus delicti in an 
arson case consists of two elements, the burning of the 
property and the criminal act of someone in causing the 
burning. In order to establish the corpus delicti in an arson 
case, it is necessary that the evidence disclose the burning 
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of the property as charged, and that the burning was caused 
by the willful act of some person criminally responsible. 
The mere fact that the property was burned and the origin 
. of the fire unknown is not evidence that it was feloniously 
set. The presumption is that the fire was not of criminal 
origin. Evidence of motive alone is not sufficient to sustain 
a conviction. 6.C. J. S., Arson, § 29(b), p. 750; 4 Am. Jur., 
Arson, § 42, p. 104, and § 55 pp. 109, 110; State v. Cristani, 
192 Iowa 615, 185 N. W. 111; State v. Whisler, 231 Iowa 
1216, 3 N. W. 2d 525; People v. Lewis, 275 N. Y. 33, 9 N. E. 
2d 765; Williams v. State, 90 Ind. App. 667, 169 N. E. 698; 
State v. Brown, 103 S. C. 487, 88 S. E. 21; State v. Blocker, 
205 S. C. 308, 31 8. E. 2d 908; Hancock v. State, 204 Ark. 
174, 161 S. W. 2d 198; State v. Lizotte, 109 Vt. 378, 197 A. 
396; Stine v. Commonwealth, 162 Va. 856, 174 S. E. 758; 
State v. Wenger, 47 Wyo. 401, 38 P. 2d 339; Rogers-v. State, 
57 Okl. Cr. 294, 48 P. 2d 344; State v. Pfeuller, 167 Wash. 
485, 9 P. 2d 785; People v. Lee, 231 Mich. 607, 204 
N. W. 742. 

The trial court erred in not sustaining defendant’s mo- 
tion made at the close of the State’s case in chief. 

The judgment of the district court is reversed and the 
cause remanded with directions to dismiss the cause and 
discharge the defendant. 


REVERSED AND REMANDED. 


OscAR MEYER, APPELLEE, V. PLATTE VALLEY CONSTRUCTION 
COMPANY ET AL., APPELLANTS. 
25 N, W. 2d 412 
FILED DECEMBER 27, 1946. No. 32113. 


1. Trial. A motion for a directed verdict must, for the purpose of 
decision thereon, be treated as an admission of the truth of all 
material and relevant evidence submitted on behalf of the party 
against whom the motion is directed, and said party is entitled 
to have every controverted fact resolved in his favor and to 
have the benefit of every inference that can reasonably be de- 
-duced from the facts in evidence, 
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2. Negligence. In negligence cases, the burden of proof is upon 
plaintiff to show by a preponderance of the evidence that an ac- 
cident was proximately caused by some negligent act charged, 
directly attributable to defendant, and to support a verdict, 
negligence must be so established, either by direct proof or by 
physical facts or circumstances, of sufficient weight from which 
a reasonable inference of the same may arise. 

If contributory negligence is relied upon by defendant as 
an affirmative defense, the burden is upon him to prove it by a 
preponderance of the evidence pertinent to that issue contained in 
the whole record, except insofar as the same may appear in 
evidence adduced for plaintiff. 

-4, Negligence: TRIAL. Where different minds may draw different 
conclusions from the evidence in regard to negligence, the ques- 
tion should be submited to the jury. It is only where the evi- 
dence shows beyond reasonable dispute that plaintiff’s negli- 
gence is more than slight as compared with defendant’s negli- 
gence, that it is proper for the trial court to instruct the jury 
to return a verdict for defendant, 

‘5. Automobiles. If the driver of a motor vehicle entering an in- 
tersection looks for approaching vehicles but fails to see one 
which is favored over him under the rules of the road, he is 
ordinarily guilty of contributory negligence sufficient to bar a 
recovery as a matter of law. 

However, when the driver of a motor vehicle entering an 
intersection looks but fails to see an approaching motor vehicle 
not shown to be in a favored position, the presumption is that 
the driver of the approaching vehicle will respect his right-of- 
way and the question of his contributory negligence in proceed- 
ing to cross is ordinarily a jury question. 

7, Trial. EVIDENCE. Extrajudicial statements of fact made by a 
party relating to matters material to the issues in a controversy 
are available to the adverse party in a trial thereof as admis- 
sions against interest or for impeachment which statements are, 
however, not conclusive but may be explained, rebutted or con- 
tradicted, and thereafter are to be given such weight as the 
trier of facts deems them entitled. 


APPEAL from the district court for Hall County: WILLIAM 
‘F. SPIKES, JUDGE. Affirmed. 


Gross & Welch and Harold A. Prince, for appellants. 


Clark J. Mingus, B. J. Cunningham, and A. J. Luebs, for 
:appellee. 
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Heard before SIMMONS, C. J., PAINE, MESSMORE, YEAGER, 
CHAPPELL, and WENKE, JJ., and POLLOCK, District Judge. 


CHAPPELL, J. 

Plaintiff brought this action to recover for personal in-. 
jury and property damage resulting from a collision on 
September 13, 1944, between his Ford farm truck traveling 
east, and defendant’s Chevrolet gravel truck traveling 
north, at an intersection of two ordinary graveled country 
roads near the Grand Island Ordnance Plant. Upon trial 
to a jury, plaintiff was awarded a verdict for $1700, 
upon which judgment was entered. Defendant’s motion for 
new trial was overruled, and it appealed to this court, assign- 
ing as error substantially that the trial court erroneously 
overruled defendant’s motion for a directed verdict made 
at the conclusion of plaintiff’s case which was renewed at 
the conclusion of all the evidence, and erred in submitting 
the case to the jury. It is argued that plaintiff’s negli- 
gence was more than slight as a matter of law, and that 
there was no evidence of any negligence on the part of de- 
fendant; therefore, the evidence was insufficient to support 
a verdict and judgment. It is also separately assigned that 
the trial court erred in giving instructions numbered 1, 3, 
and 8. We find that defendant’s assignments of error can- 
not be sustained. 


The theory of plaintiff’s case, as reflected in his petition, 
was that defendant’s driver was negligent in that he failed 
to keep a proper lookout, failed to have defendant’s truck 
under control, failed to stop in time to avoid a collision, 
negligently drove his truck into the intersection after plain- 
tiff had lawfully entered the same, and drove at an excessive 
rate of speed, which negligence was the proximate cause of 
the accident. Defendant, for answer, admitted that an ac- 
-cident occurred, at or about the time and place claimed by 
plaintiff, but denied that defendant was negligent and al- 
leged that the accident and resulting injuries and damages, 
if any, were due solely to plaintiff’s own contributory neg- 
ligence, which was more than slight. Plaintiff’s reply, in 
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substance, denied that there was any contributory negli- 
gence on his part. 

Whether the trial court should have directed a verdict for 
defendant depends primarily upon direct evidence together 
with physical facts and circumstances about which there 
is no substantial dispute, to which we must apply well- 
settled principles of law. It has long been the rule, only re- 
cently reaffirmed by this court, that ““A motion for a di- 
- rected verdict must, for the purpose of a decision thereon, 
be treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party against 
whom the motion is directed, and said party is entitled to 
have every controverted fact resolved in his favor, and to 
have the benefit of every inference that can reasonably be 
deduced from the facts in evidence.’ Halliday v. Raymond, 
ante p. 179, 22 N. W. 2d 614. 

The latter case also approved and applied the rule that 
“Where different minds may draw different conclusions 
from the evidence in regard to negligence, the question 
should be submitted to the jury, but where the evidence 
shows beyond reasonable dispute that the plaintiff’s neg- 
ligence is more than slight as compared with the defendant’s 
negligence, then it is proper for the trial court to instruct 
the jury to return a verdict for the defendant.” In that 
connection, however, the rule is “If contributory negligence 
is relied upon by defendant as an affirmative defense, the 
burden is upon him to prove it by a preponderance of the 
evidence pertinent to that issue contained in the whole 
record, except in so far as the same may appear in evidence 
adduced for the plaintiff.” Roberts v. Carlson, 142 Neb. 
851, 8 N. W. 2d 175. 

It is the law generally that negligence is never presumed, 
and cannot be inferred from the mere fact that an accident 
happened. The burden of proof is upon the plaintiff to 
show, by a preponderance of the evidence, that an acci- 
dent was proximately caused by some negligent act charged, 
directly attributable to defendant, and to support a verdict, 
negligence must be established, either by direct proof or by 
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physical facts or circumstances of sufficient weight from 
which a reasonable inference of the same may arise. Brit- 
ton v. Samuelson, ante p. 318, 23 N. W. 2d 267. 

We have recently reaffirmed that “Circumstantial evi- 
dence can be sufficient to sustain a verdict depending solely 
thereon for support if the circumstances proved by the evi- 
dence are of such a nature and so related to each other that 
the conclusion reached is the only one that can fairly and 
reasonably be drawn therefrom.” Halliday v. Raymond, 
supra. See, also, Anderson v. Interstate Transit Lines, 129 
Neb. 612, 262 N. W. 445. However that may be, we are not 
required to rely solely upon the latter rule in the case at. 
bar, because from the record before us it appears that plain- 
tiff adduced not only direct proof, but also physical facts 
and circumstances of sufficient weight from which negli- 
gence of the driver of defendant’s truck as charged might. 
reasonably be inferred, which distinguishes Britton v. Sam-. 
uelson, supra, and Bergendahl v. Rabeler, 133 Neb. 699, 
276 N. W. 678, relied upon by defendant, to support his. 
contention that the evidence is insufficient to support the 
verdict and judgment. Rather the case comes within the 
rule that “Where the facts are disputed, it is solely the 
province of the jury to determine the same; and, whether: 
the facts be disputed or undisputed, if different minds might 
honestly draw different conclusions from them, the case is. 
properly left to the jury.” Ogden v. Sovereign Camp,,. 
Woodmen of the World, on rehearing, 78 Neb. 806, 113 
N. W. 524. 

Defendant argues that the two trucks arrived at the in-. 
tersection at approximately the same time. Therefore, de- 
fendant coming from the right had the right-of-way and 
was in a favored position, from which he concludes that: 
Bergendahl v. Rabeler, supra, and Whitaker v. Keogh, 144 
Neb. 790, 14 N. W. 2d 596, govern the case, requiring the 
court to find that plaintiff was guilty of negligence more- 
than slight, as a matter of law. In the latter case, it was 
held: “If the driver of an automobile entering an intersec- 
tion looks for approaching vehicles but fails to see one: 
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which is favored over him under the rules of the road, he 
is guilty of contributory negligence sufficient to bar a re- 
covery as a matter of law.” On the other hand, plaintiff 
therein had the right-of-way in the absence of evidence that 
defendant entered the intersection first, and being in a fa- 
vored position prevailed by reason of the rule that “When 
the driver of an automobile entering an intersection looks 
’ but fails to see an approaching automobile not shown to be 
in a favored position, the presumption is that the driver 
of the approaching automobile will respect his right of way, 
and the question of his contributory negligence in proceed- 
ing to cross the intersection is a jury question.” We call 
attention to the fact that in Bergendahl v. Rabeler, swpra, 
the court found as a matter of law that defendant, who 
prevailed, had the right-of-way and was in a favored posi- 
tion at the intersection. However, in Showers v. Jones 
Company, 126 Neb. 604, 253 N. W. 902, is was pointed out 
that under the evidence there was a warrantable inference 
that plaintiff entered the intersection first, had the right-of- 
way, and was in a favored position under circumstances 
very similar to those at bar. Therein the issues were sub- 
mitted to a jury. It awarded plaintiff a verdict and we 
affirmed the judgment. 

The query then is which premise in Whitaker v. Keogh, 
supra, controls in the case at bar, and that depends upon 
the factual question of whether plaintiff or defendant had 
the right-of-way at the intersection. Section 39-728, R. S. 
1943, provides: “Motor vehicles traveling upon public high- 
ways shall give the right of way to vehicles approaching 
along intersecting highways from the right, and shall have 
the right of way over those approaching from the left when 
said vehicles shall reach the intersection at approximately 
the same time. In all other cases the vehicle reaching the 
intersection first shall have the right of way.” (Italics 
ours.) That defendant’s driver was on the right is not in 
dispute. However, in the light of the latter sentence in the 
right-of-way statute, we cannot under the evidence before 
us find as a matter of law that defendant had the right-of- 


866 NEBRASKA REPORTS [VoL. 147 


Meyer v. Platte Valley Construction Co. 


way as he would have us do. Since the evidence warranted 
a reasonable inference that plaintiff entered the intersection 
first, whether he had the right-of-way over defendant who 
negligently violated that right, was a question for the jury 
to decide under appropriate instructions of the trial court. 

There are other statutes also having application to the 
case at bar. Secton 39-747, R. S. 1948, provides: “ In cross- 
ing an intersection of highways * * * the driver of a vehicle 
shall at all times cause such vehicle to travel on the right 
half of the highway unless such right half is obstructed or 
impassable.” 

Section 39-723, R. S. 1948, provides: “No person shall 
operate a motor vehicle on any highway outside of a city 
or village at a rate of speed greater than is reasonable and 
proper, having regard for the traffic and use of the road and 
the condition of the road, nor at a rate of speed such as to 
endanger the life or limb of any person, nor in any case at 
a rate of speed exceeding sixty miles per hour between the 
hours of sunrise and sunset, and fifty miles per hour be- 
tween the hours of sunset and sunrise; * * *.” 

Section 39-7,108, R. S. 1943, in effect at the time of the 
collision, also provided: ‘‘(a) No person shall drive a vehicle 
on a highway at a speed greater than is reasonable and 
prudent under the conditions then existing. (b) The fol- 
lowing speeds shall be prima facie lawful, but in any case 
when such speed would be unsafe, they shall not be lawful; 
* * * (3) sixty miles per hour between the hours of sunrise 
and sunset and fifty miles per hour between the hours of 
sunset and sunrise upon any highway outside of a city or 
village. (c) The fact that the speed of a vehicle is lower 
than the foregoing prima facie limits shall not relieve the 
driver from the duty to decrease speed when approaching 
and crossing an intersection * * * or when special hazard 
exists with respect to * * * other traffic or by reason of 
weather or highway conditions, and speed shall be de- 
creased as may be necessary to avoid colliding with any 
person, vehicle or other conveyance on or entering the high- 
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way in compliance with legal requirements and the duty of 
all persons to use due care; * * *.” 

In the light of previous discussion then, we will sub- 
stantially review the evidence. There is competent evidence 
in the record to support the following summary of the facts: 
Plaintiff’s truck, which as loaded weighed approximately 
five and one-half tons, approached the intersection from the 
west on the right side of the road, five or six feet from the 
south edge of the graveled portion. The graveled portions 
of the roads north and south and east and west of the inter- 
section were twenty-five feet wide. There were cornfields 
grown to maturity, both to the right and left along the sides 
of the east and west road, which obstructed most of the view 
by drivers of vehicles approaching the intersection from the 
west, both to the north and south, up to a point near the 
fence lines. The roads were level for some distance as they 
approached the intersection, and otherwise the view was 
not obstructed. 

Plaintiff had traveled over the road previously, and was 
familiar with conditions at the intersection. Before ap- 
proaching the intersection he was driving from thirty to 
thirty-five miles per hour, but, knowing it to be a bad 
corner, he slowed down to fifteen miles per hour as he ap- 
proached the intersection. When he was about eleven feet 
from the west fence line, he looked south, from which point 
he could see approximately two hundred fifty feet, but ob- 
served no vehicle coming from that direction. He then 
looked to the north, from which direction traffic approaching 
on the right side of the road would be nearest to him, and 
observing nothing, he proceeded in a straight line across 
the intersection, without looking to the south again, and 
did not see defendant’s truck before the collision. A man 
riding with plaintiff did not observe defendant’s truck 
either, but testified that plaintiff was driving on the right 
side of the road, that his rate of speed before approaching 
the intersection was from twenty-five to thirty-five miles 
per hour, and that he slowed down before reaching it. 
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Defendant’s gravel truck, which as loaded weighed ap- 
proximately nine tons, came from the south and entered 
the intersection ten feet from the east edge of the north 
and south graveled road, where at a point six feet north of 
the south edge of the east and west graveled road, its front 
end collided with plaintiff’s truck, at the right rear wheel 
and just above it on the projecting body. Sixteen rivets, 
larger than a lead pencil, were sheared from the wheel, the 
housing thereon was locked, the steel frame of the body 
above it was bent in toward the front, and the floor boards 
were splintered and broken at that point. Plaintiff’s truck 
after being struck, came to rest approximately sixty-two 
feet northeast of the point of impact. It rolled completely 
over, and landed right side up, facing south, with its front 
wheels in the ditch and its rear end near the north fence, 
a few feet east of the northeast intersection corner post. 
The top of the cab and right door were smashed down and 
the right fender was crumpled. A piece of farm machinery 
in the truck was thrown northeast over the north fence, east 
of the intersection into the ordnance plant property fifteen 
feet north of the point where the rear end of the truck 
came to rest. Sacks of wheat, weighing as much as one 
hundred pounds or more, were thrown out of the truck 
northeast to a point approximately thirty feet east of where 
it came to rest on the north side of the road. Plaintiff, in- 
jured and in shock, was removed to a hospital in Grand 
Island, where he remained until the next day, after which 
he was convalescent at home for some time. He claimed at 
the trial that he was still suffering from pain and disa- 
bility. ; 

Defendant’s truck was driven by a young man seventeen 
years of age, who had been employed by defendant as a 
gravel truck driver three or four weeks before the accident. 
During that period, or a large part of it, he, with others, 
had been hauling gravel over that same north and south 
road from the Platte River toward the north, past that in- 
tersection, into the ordnance plant. When approaching the 
intersection from the south, if on the right side of the road, 
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vehicles coming from the west could be seen for some 
distance west of the fence line and through the entire dis- 
tance, from the fence line to and across the intersection. 

The gravel truck had no bumper, fenders, lights, hood, 
or grill, but there was a cross-bar over the front of its ra- 
diator. The truck’s heavy channel iron frame projected 
out in front of the vehicle. The jury examined its frame and 
body during the trial. Following the impact, the gravel 
truck, after dumping its load of. gravel to the east of it, 
came to rest on its right side in the ditch in the northeast 
corner of the intersection just west of the corner post, with 
the front end facing the center of the intersection, toward 
the southwest, twenty-six feet from the point of impact. 
As disclosed by exhibits 11 and 15, photographs of the 
trucks, the honeycomb of the radiator on the gravel truck 
does not appear to be greatly damaged, but its cross-bar 
was bent upward, the left side of its shell was bent to the 
right, its protecting frame was bent in at the bottom with 
its braces torn from the frame. The heavy steel frame of 
the truck was mashed to the right on both sides, with the 
motor torn loose from its moorings. The fact is, it appears 
that the whole front end of the gravel truck, clear back 
to the body, was practically demolished. The front axle, 
with the two front wheels still upon it, was torn completely 
loose from the gravel truck and thrown into the highway 
approximately one hundred fifty feet north of the corner. 
Defendant’s driver was thrown out of the cab to the east 
and killed almost instantly. 

As the gravel truck proceeded north approximately six 
hundred sixty feet south of the intersection, a farmer, who 
was operating a tractor in a field east of the north and south 
road, saw the truck traveling north, and on being qualified 
as having an opinion, testified that at that point the truck 
was traveling at a speed of between thirty-five and forty 
miles per hour. The admissibility of such evidence, in 
cases similar to the one at bar, was approved in Schwarting 
vy. Ogram, 123 Neb. 76, 242 N. W. 273, and the propriety 
of its admission or exclusion was discussed in Showers v. 
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Jones Company, supra. Otherwise, there is no evidence of 
the speed of the gravel truck except the physical facts and 
circumstances. Nevertheless in the situation presented 
here, we cannot invade the province of the jury and con- 
clude as a matter of law that defendant’s driver was not 
driving at an excessive rate of speed at the point of colli- 
sion, as defendant would have us do. Sgroi v. Yellow Cab 
& Baggage Co., 124 Neb. 525, 247 N. W. 355. 

There was no evidence of skid marks before the impact.. 
However, there were skid marks observable after the im- 
pact. In that connection, the sheriff appeared upon the 
scene shortly after the accident, made investigation, took 
measurements, prepared and preserved notes thereof, and 
forwarded an accident report to the state. He testified that 
there were skid marks at the intersection traceable to the 
respective trucks. They began at a point six feet north of 
the south edge of the east and west graveled portion of the 
road and ten feet west of the east edge of the graveled por-. 
tion of the north and south road. In other words, there is. 
competent evidence that defendant’s driver was ten feet: 
from the east edge of the north and south road when the 
truck he was driving entered the intersection and collided 
with the rear end of plaintiff’s truck when it was six feet 
north of the south edge of the east and west road. All of 
which, together with the other evidence, we believe would 
justify a reasonable inference not only that defendant was. 
on the wrong side of the road, but that plaintiff was driving 
on the right side of the road, and had the right-of-way, 
having entered the intersection first. 

Defendant argues that plaintiff made a statement to its 
investigator a few days after the accident which was con- 
trary in some material respects to his evidence at the trial: 
therefore, plaintiff’s evidence should not be given any cre- 
dence. The statement, offered in evidence by defendant, 
was written by the investigator and signed by plaintiff. 
Defendant relies upon Gohlinghorst v. Ruess, 146 Neb. 470, 
20 N. W. 2d 381, and cases of similar import, which are 
clearly distinguishable. The statement was not given or 
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taken under oath as evidence in this or any other action. 
Both plaintiff and his wife, who were present when the in- 
vestigator for defendant wrote the statement on his port- 
able typewriter in their home, emphatically deny that the 
Statements were ever made as written by the investigator. 
The jury evidently believed them, as they had a right to do, 
since the statement was at most an admission against in- 
terest. The applicable rule is that extrajudicial statements 
of fact made by a party relating to matters material to 
the issues in a controversy are available to the adverse 
party in a trial thereof as admissions against interest or 
for impeachment. Such statements are, however, not con- 
clusive but may be explained, rebutted, or contradicted, and 
thereafter are to be given such weight as the trier of facts 
deems them entitled. 31 C. J. 8., Evidence, § 272, p. 1023; 
§ 273, p. 1027; § 276, p. 1028; § 380, p. 1164. See, also, 
Hinnenkamp v. Metropolitan Life Insurance Company, 134 
Neb. 846, 279 N. W. 784; Havlik v. Anderson, 130 Neb. 94, 
264 N. W. 146; Miller v. Nicodemus, 58 Neb. 352, 78 N. W. 
618. 

From all the foregoing, we conclude that the question of 
negligence and contributory negligence was for the jury, 
and we turn to the question whether instructions numbered 
1, 3, and 8 were erroneously given. 

Instruction No. 1 presented the issues of negligence on 
the part of defendant’s driver substantially as alleged in 
plaintiff’s petition heretofore summarized. In that regard, 
defendant argues that the instruction was prejudicially 
erroneous because there was no competent evidence sup- : 
porting any of plaintiff’s five alleged acts of negligence. As 
heretofore observed, with that we cannot agree. We con- 
clude that the direct proof, together with the physical facts 
and circumstances appearing, is such that the jury could 
reasonably find or infer that defendant’s driver was guilty 
of any one or all of such claimed acts of negligence. It fol- | 
lows that instruction No. 3 was not erroneously given, be- 


cause its alleged erroneous quality was admittedly entirely 
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dependent upon a finding that instruction No. 1 was erron- 
eously given. 

Instruction No. 8, about which defendant complains, 
reads as follows: “The right-of-way which is given to one 
under the statute is not an absolute right which may be ex- 
ercised under all conditions, but if to the one to whom the 
right-of-way is granted, in the exercise of ordinary care, 
it appears that to insist upon the right-of-way would 
probably result in a collision, it would be the duty of such 
person to use ordinary care to avoid a collision even to the 
event of yielding his right-of-way, and his failure to do so, 
under those conditions, would be evidence of negligence on 
his part.” 

Instruction No. 6, given by the trial court, correctly sum- 
marized the statutory rules relating to right-of-way. We 
are unable tc cbserve any merit in defendant’s contention 
that instruction No. 8 had no support in either the plead- 
ings or the evidence. We conclude that under the evidence 
and in the light of all the instructions, the giving of instruc- 
tion No. 8 could not be error prejudicial to defendant, be- 
cause it not only correctly reflects the law but could as well 
apply to plaintiff as defendant. 

We conclude that the verdict, the amount of which is not 
in dispute, is amply supported by the evidence; that there 
is no error in the record prejudicial to the defendant; and 
that the judgment should be and hereby is affirmed. 

AFFIRMED. 


WARREN POWELL, APPELLEE, V. RAY ANDERSON, APPELLANT. 
25 N. W. 2d 401 


FILED DECEMBER 27, 1946. No. 32118. 


1. Evidence. The courts of this state will take judicial notice of 
general rules and regulations, established and published by a 
federal agency pursuant to law. 

2. Landlord and Tenant. In an action by a tenant to recover rental 
overcharges and damages from a landlord under the Federal 
Emergency Price Control Act of 1942, the establishment by law 
or order of proper authority of the ceiling price claimed to have 
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been violated must be proven by competent evidence to sustain 
a recovery. : 

3. Evidence. An unsigned and unauthenticated copy of a purported 
order of a governmental agency, produced from the files of such 
agency, is secondary evidence, raising no presumption of the 
actual execution of the original, and is inadmissible without 
foundational proof that it is a true copy of an original which 
was in fact executed by a proper officer of the agency and that 
the original is now unavailable. | 

4, Landlord and Tenant: TRIAL. In an action by a tenant against 
a landlord to recover overcharges and damages under the Federal 
Emergency Price Control Act, an instruction to the jury that it 
should bear in mind “that this is a vital emergency statute which 
the Supreme Court has said is not to be administered grudgingly. 
If a post-war collapse of values is to be avoided, the statute and 
regulations thereunder must be strictly enforced and you can 
help do that by an appropriate exercise of discretion in the 
award of damages” is an improper invasion of the function of the 
jury and constitutes prejudicial error. 


APPEAL from the district court for Douglas County: 
WILLIS G. SEARS, JUDGE. Reversed and remanded. 


Kennedy, Holland, De Lacy & Svoboda, for appellant. 
Gross & Welch and John F. Mackenzie, for appellee. 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ., and WILSON, District 
Judge. 


WILSON, District Judge. 

This is an action wherein plaintiff and appellee seeks to 
recover from the defendant and appellant rental over- 
charges and penalties under section 205 (e) of the Emer- 
gency Price Control Act of 1942, 56 Stat. 383,50 U.S. C. A. 
appendix, section 925 (e), p. 405. Plaintiff, in his petition, 
alleges, and it is undisputed, that plaintiff as tenant rented 
an apartment in Omaha from defendant, its owner, and 
paid him as rent therefor the sum of $32.50 per month for 
four months beginning January 19, 1945. Plaintiff also al- 
leges that this rental charged him was in excess of the 
maximum rental of $30 per month fixed for said apart- 
ment, under said Emergency Price Control Act, by the 


874 NEBRASKA REPORTS [VoL. 147 


Powell v. Anderson 


Office of Price Administration in its Omaha office, and that 
accordingly plaintiff seeks and is entitled to recover from 
defendant under the provisions of said act, the sum of 
$50 for each of the alleged monthly overcharges, or a 
total of $200 together with a reasonable attorney’s fee 
and costs. 

Defendant’s answer admits his ownership and plaintiff’s 
tenancy of the apartment involved, during the period al- 
leged, but denies the alleged overcharges and the other 
allegations of the petition. Plaintiff’s reply is a general 
denial. Martha Anderson was joined as defendant but the 
action was dismissed as to her by the court at the conclu- 
sion of the evidence, and there is no cross-appeal from 
this action by plaintiff. 

The case was submitted to the jury which returned a 
verdict for plaintiff in the sum of $150 against the re- 
maining defendant, the admitted owner of the apartment, 
and judgment was entered against said defendant for said 
amount and the costs together with an attorney’s fee of 
$100 allowed the plaintiff by the court. Upon the over- 
ruling of his motion for a new trial, defendant appealed. 

The defendant’s assignments of error are that the evi- 
dence is insufficient to sustain the verdict and judgment in 
plaintiff’s favor; and that the trial court erred in the ad- 
mission of evidence and in the giving and refusal of certain 
instructions. We find that some of these assignments of 
error must be sustained and require a reversal. 

Defendant assigns as error the admission in evidence, 
over defendant’s objection, of exhibit 3, consisting of a copy, 
in the form of a printed pamphlet, of the rules and regula- 
tions of the Office of Price Administration, with reference 
to rent regulation. This document was not identified or 
authenticated in any manner except by the testimony of the 
assistant rent attorney of the Omaha OPA office that it “is 
a compilation of the rental regulations for housing appli- 
cable to dwelling units rented within the Omaha defense 
rental area, as well as other areas in the United States.” 
Obviously this conclusion of the local official did not 
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establish the official execution and promulgation of the 
document in question or the rules contained therein. It 
seems to have been conceded that the admissibility of this 
exhibit 3 depends on whether the courts of this state will 
take judicial notice of the general rules and regulations 
promulgated and published by a federal agency, such as 
the federal Office of Price Administration. 

This question appears to have been decided in this state 
in Larson v. First National Bank, 66 Neb. 595, 92 N. W. 
-729, in which this court held, with reference to federal regu- 
lations of Indian lands as follows: 

“Where a statute authorizes executive officers to make 
general rules for the conduct of public business, and such 
rules are duly made and published, the courts will take 
judicial notice of them.” 

That state courts will take judicial notice of general 
rules and regulations, established and published by federal 
agencies under authority of law, is generally accepted. 
See National Supply Co. v. Chicago & N. W. Ry. Co., 108 
Neb. 326, 187 N. W. 917; In re Estate of Bose, 136 Neb. 
156, 285 N. W. 319; Fielding v. Publix Cars, Inc., 130 Neb. 
576, 265 N. W. 726; 7 Ency. of Evid. 990; Caha v. U. S., 
152 U. 8. 211, 38 L. Ed. 415, 14 S. Ct. 513; 20 Am. Jur., 
Evidence, § 44, pp. 67, 68; Epstein v. Brook, 23 N. J. MISC. 
267, 43 A. 2d 782; 222 East Chestnut St. Corp. v. Murphy, 
325 Ill. App. 392, 60 N. E. 2d 450; Spring v. American Tel. 
& Tel. Co., 86 W. Va. 192, 103 S. E. 206. ; ; 

The rules and regulations contained in the document in 
question, exhibit 8, were duly published in the. Federal 
Register, vol. 10, p. 3436, and we decide that the admission 
of said exhibit was proper. 

Defendant also assigns as error the admission, over de- 
fendant’s objection, of exhibit 8, which purports to be an 
unsigned copy, typwritten on a printed form, of an order 
of the Omaha Price Administration office, dated July 25, 
1944, increasing the maximum rent for the apartment in- 
volved, from $23 to $380 per month. Plaintiff does not 
contend that the courts of this state will take judicial notice 
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of such an order, which is obviously not a general rule or 
regulation of the agency, and the only identification of the 
document was the testimony of the assistant rent attorney 
of the Omaha OPA office, that the document “is Form D-35, 
order increasing maximum rent’ for the apartment in- 
volved; and, upon being questioned by the court as to 
whether the document was a copy of the order or the 
original, the witness testified “This is the original. By or- 
iginal I mean it carries the original imprint of the type- 
writer and it is made in duplicate, and this is the original 
copy of the order that was issued” and further, that “The 
copy of the order that goes to the landlord, as far as pro- 
cedure is concerned, there is either a rubber stamp signa- 
ture of a director on it, or it is a written signature. In 
many cases the copy itself is retained in the file, which may 
have no more than the typewritten designation of the rent 
director’s name.” 

Notwithstanding the conclusion of the witness that the 
document in question was the original order of the rent di- 
rector, it is entirely apparent, both from the document 
itself and from the testimony of the witness quoted above, 
that it was not and could not be the original order. It was 
not signed by the rent director or any other official, but 
merely contained the typewritten name of the rent director 
beneath the line for signature. In fact the witness testi- 
fied that the practice was to send the original, with the 
written or rubber stamp signature of the rent director, to 
the landlord. 

An unsigned and unauthenticated copy of an order, pro- 
duced from the files of a governmental agency, is secon- 
dary evidence which, of itself, raises no presumption that 
the original was in fact executed. The original order in this 
case was not accounted for, nor was there any proof of its 
actual issuance or execution. We conclude that the admis- 
sion of exhibit 8 was error, prejudicial to the defendant. 

The defendant also assigns as error, the admission, over 
defendant’s objection, of exhibit 4, which purports to be the 
registration of the apartment involved, by a former land- 
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jord, with the local OPA office, establishing the rental for 
the apartment, on March 1, 1942, the so-called “freeze date” 
for the Omaha area, under the Price Control Act, which 
constitutes the rent charged on said date the ceiling rental 
until changed by the Price Administrator. An examination 
of this registration discloses that the rental as of March 1, 
1942, is given therein as “$24.00 per week” which plaintiff 
contends was an obvious error and that “$24.00 per month” 
was intended. Defendant contends that this exhibit was 
incompetent because it was not properly identified. There 
was no proof of its actual execution or filing by the regis- 
trant, and its only authentication was the testimony of the 
assistant rent attorney of the Omaha OPA office that the 
document was a registration of the apartment involved 
showing the rental on March 1, 1942, and ‘“‘containing infor- 
mation as to the changes in the minimum rent in that unit, 
as the result of orders issued by the Office of Price Admin- 
istration, subsequent to March 1, 1942,” and that it was 
a part of the official record, presumably of the local OPA 
office. : 
Regardless of what conclusions might be reached as to 
these questions, and the competency of this document, ex- 
hibit 4, otherwise, we think that the document was inad- 
missible because of two endorsements or notations con- 
tained thereon as follows: 

“Maximum rent changed by order of Rent Director to 
$23.00 per mo., dated April 1, 1944. 

“Maximum rent changed by order of Rent Director to 
$30.00 per mo., dated July 25, 1944.” 

These notations included in, and offered and received as 
a part of exhibit 4, were, of course, calculated to and did 
inform the jury that orders of the rent director were made 
subsequent to the date and filing of the registration itself, 
fixing the maximum rental for the apartment, first at $23 
and subsequently at $30 per month. Indeed, plaintiff’s 
brief states that the only reason for presenting this regis-. 
tration was, not to establish the rental shown by the regis-. 
tration, but to show the subsequent orders of the rent di- 
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rector establishing the ceiling as shown by these endorse- 
ments or notations, which were not a part of the registra- 
tion when filed, but were made subsequently. 

From the standpoint of establishing that the orders re- 
ferred to therein were in fact made as recited, these en- 
dorsements have the same deficiencies which we have here- 
tofore found herein existed as to exhibit 8, in that they are 
not authenticated or identified in any manner, other than 
the conclusion of the witness, above quoted, as to what the 
document ‘contained, and his statement that the exhibit as 
a whole was a part of the official record. These endorse- 
ments are unsigned and unidentified and are not, of them- 
selves, proof that the orders therein referred to were in fact 
issued by the rent director, nor is there any such proof 
otherwise in the record. 

This registration, exhibit 4, was offered and received in 
evidence without limitation or qualification and therefore 
included the two unidentified subsequent endorsements 
thereon. We accordingly conclude that the exhibit in ques- 
tion, even if otherwise competent, was, because of said en- 
dorsements, erroneously admitted. 

Defendant contends that the evidence is insufficient to 
sustain the judgment for plaintiff and that the trial court 
erred in giving, of its own motion, instruction No. 2, 
which stated, as an undisputed fact, that the government 
Office of Price Administration fixed the rental for the apart- 
ment involved at $30 per month, prior to plaintiff’s ten- 
ancy. We think both contentions must be sustained since 
the record contains no evidence, aside from exhibits 4 and 
8, which we have determined were incompetent and im- 
properly received, of the fact, essential for plaintiff’s re- 
covery, that any order fixing the ceiling rental, claimed to 
have been violated by defendant, was in fact executed or 
issued by the federal Office of Price Administration. See 
Bowles v. Nasif, 58 F. Supp. 644, and United States v. 
Corwin, 129 U. S. 381, 9 S. Ct. 318, 32 L. Ed. 710. 


Defendant also contends that the trial court erred in 
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giving, of its own motion, instruction No. 10, which included 
. the following statement: 

“In short you must take all the circumstances ‘into ac- 
count, bearing in mind that this is a vital emergency stat- 
ute which the Supreme Court has said is not to be ad- 
ministered grudgingly. If a postwar collapse of values is 
to be avoided, the statute and regulations thereunder must 
be strictly enforced and you can help do that by an ap- 
propriate exercise of discretion in the award of damages.” 

Even if this statement should be considered to be a true 
recitation of the legislative policy of the federal govern- 
ment in the enactment of the Price Control Act, involved 
in this action, and with respect to its enforcement by ad- 
ministrative officers, it clearly has no place in the court’s 
instructons to a jury, called upon to decide the rights and 
liabilities of private litigants under the act. By inference, 
if not by express statement, it urged the jury to award the 
plaintiff triple daniages in addition to the overcharges, if 
they found for plaintiff; and it might well have been re- 
garded by the jury as an expression by the court of its own 
opinion as to the merits of the case itself. To say the least, 
it told the jury that it had a special duty to enforce this 
particular law and presumably against this defendant in 
this action. Whatever its purpose, that was certainly its 
tendency. We consider the statement complained of, in in- 
struction No. 10, to be an improper invasion of the function 
of the jury and prejudicially erroneous. 

Other errors are assigned by defendant which, in view of 
the conclusions reached, will not be discussed. In view of 
the errors determined and discussed herein the case is re- 
versed and remanded. 

REVERSED AND REMANDED. 
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WATSON BROTHERS TRANSPORTATION COMPANY, APPELLEE, 
v. CHICAGO, ST. PAUL, MINNEAPOLIS AND OMAHA 
RAILWAY COMPANY, APPELLANT. 

25 N. W. 2d 396 
FILED JANUARY 3, 1947. No. 32108. 


1. Streets. The general public has a right to the reasonable use 
of a public street and every part thereof, whether or not it is also 
occupied by railroad tracks. 

2. Railroads: STREETS. A person who operates a vehicle upon a 
public street for a lawful purpose, and who enters upon a por- 
tion thereof which the city has permitted a railroad company to 
use in the conduct of its business, does not become a trespasser 
or a licensee so as tu absolve the company of its duty to exercise 
ordinary care to prevent injury to him or‘his property. 


3. When a railroad company and the operator of a 
truck are both making a lawful use of a public street, it is the 
duty of each to exercise ordinary care for his own safety and the 
safety of others. 

4. . A defective car coupling which causes railroad cars 


_ to become disengaged from a switch engine and to run into a 
truck standing temporarily in the street on the railroad track 
is sufficient evidence from which the jury may infer negligence 
on the part of the railroad company. 

5. Municipal Corporations. Violations of ordinances and traffic regu- 
lations promulgated by a city constitute evidence of negligence 
which a jury may properly consider along with all the other evi- 
dence and circumstances of the case in determining questions of 
negligence, Such violations are not negligence per se. 

6. Automobiles: STREETS. An operator of a motor vehicle has the 
right to use the public streets and to stop his vehicle thereon 
for a reasonable time in the enjoyment of such use. Whether or 
not the use made of the street was reasonable is a question for 
the jury to determine from all the facts and circumstances of 
the case. 


. Whether or not an operator of a motor vehicle, when 
he stopped temporarily on a railroad track in a public street, was 
guilty of contributory negligence more than slight when com- 
pared with the negligence of the defendant is ordinarily a ques- 
tion for the jury. : 

Evidence examined and held sufficient to sustain 


the verdict. 
APPEAL from the district court for Douglas County: WIL- 
LIAM A. DAY, JUDGE. Affirmed. 
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Dressler & Neely, for appellant. 
Beber, Klutznick, Beber & Kaplan, for appellee. 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ., and ANKENY, District 
Judge. 


CARTER, J. 

This is an action for damages growing out of a collision 
between two trucks belonging to the plaintiff and two re- 
frigerator cars belonging to the Fruit Growers Express 
Company but which were in the possession of and being 
moved by the defendant. The jury returned a verdict for 
$1,457.18, upon which a judgment was entered. The de- 
fendant appeals. 

The evidence shows that plaintiff’s truck consisting of a 
tractor and trailer came down Douglas Street in Omaha 
for the purpose of picking up freight at the General Electric 
Building, located on the southwest corner of the intersection 
of Eighth and Douglas Streets. Two box cars belonging to 
defendant were standing directly east of the loading dock, 
which made it necessary for the truck to back in diagonally 
to get the freight. While the truck stood on defendant’s 
lead track on Eighth Street with its motor running and the 
driver and his helper contemplating the proper method of 
reaching the loading dock, two other box cars farther south 
became disengaged from defendant’s switch engine and 
rolled into the standing box cars, pushing’ them into the 
trailer of the truck. Immediately prior to this collision a 
second truck belonging to the plaintiff came abreast of the 
first truck. The driver of the second truck, observing the 
impending collision, backed up in an attempt to afford 
room for the first truck to avoid the accident. It resulted 
in the first trailer being shoved into the second, causing 
damage to both. No damage was caused to either of plain- 
tiff’s tractors. 

Three railroad tracks occupy Eighth Street at the point 
where it crosses Douglas Street. The lead track, the main 
track with relation to the other two, occupies the center of 
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the street and is the one on which the accident occurred. The 
other two lie one on each side of the lead track. They are 
industrial tracks which branch off from the lead track. The 
evidence shows that defendant’s switch engine was being 
operated upon one of these industrial tracks to move some 
loaded cars onto the lead track. As the switch engine pushed 
three of these cars north on Eighth Street, two of them 
broke away and contributed to the accident, as hereinbefore 
recited. The evidence shows that the cars became detached 
because of a bent pin rod and pin-rod casting. The tracks 
slope from south to north. While a switchman on the mov- 
ing cars set the hand brakes, the braking power was not 
sufficient to bring the cars to a stop before the collision. 

It is also shown by the evidence that the approach to the 
Douglas Street river bridge crosses Eighth Street at the 
intersection where the accident occurred. Vehicular traf- 
fic enters Eighth Street from Douglas Street by a one-way 
traffic lane on the right-hand side of the bridge approach. 
The one-way traffic lanes were marked as such by the traffic 
department of the city of Omaha. The area where the ac- 
cident occurred was also officially designated as a “no park- 
ing” area. 

The defendant contends that under this state of facts no 
negligence on the part of the defendant is shown and that 
plaintiff’s employees were guilty of negligence more than 
slight as a matter of law when compared with the negligence 
of the defendant, if any negligence on its part is established. 
Of course, if either of these contingencies be true, the de- 
fendant would be entitled to judgment at the direction of 
the court. 

The defendant had no exclusive right to operate its en- 
_gines and cars on Eighth Street. Pedestrian and vehicular 
use, particularly the latter, was heavy at this intersection. 
Each had a right to make a reasonable use of the street. A 
pedestrian or a vehicle operator does not become a tres- 
passer or a licensee so as to absolve the railroad company 
of its duty to exercise ordinary care to prevent injury to 
him or his property while using the portion of the street 
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occupied by the railroad tracks. The defendant was obliged 
to know that vehicular traffic might be using the street at 
the point where the accident occurred. It is required to 
operate its engines and cars in a reasonably safe manner 
and to guard against injury to all others making a proper 
use of the street. Defendant’s employees knew that the 
street was much used by vehicular traffic, just as plain- 
tiff’s employees knew that switch engines were moving cars 
in this area practically the whole day. A railroad track 
occupying a street used constantly by vehicular traffic in 
an industrial district is not of itself a warning of danger. 
The drivers of vehicles have a right to assume that moving 
cars will not be switched across unguarded street inter- 
sections and that all moving cars will be duly guarded or 
kept under control so far as necessary to protect others 
having a right to use a street or street intersection. 

The evidence shows that the defect on the coupler was 
ascertainable on inspection of its parts, but to a trainman 
engaged in moving cars it was a defect which the employees 
could not be expected to observe. The grade slopes in the 
direction in which the cars rolled. We think the evidence 
is ample to sustain a finding that the defendant failed to 
exercise due care in the handling of the cars in question. 

The applicable rule is stated in Miratsky v. Beseda, 139 
Neb. 229, 297 N. W. 94, as follows: “‘Where the thing 
which caused the injury complained of is shown to be under 
the management of defendant or his servants and the acci- 
dent is such as in the ordinary course of things does not 
happen if those who have its management or control use 
proper care, it affords reasonable evidence, in the absence 
of explanation by defendant, that the accident arose from 
want of care.’ 45 C. J. 1193. See 20 R. C. L. 185, sec. 156.” 
See, also, Mercer v. Omaha & C. B. St. Ry. Co., 108 Neb. 
532, 188 N. W. 296. 

But the defendant contends that negligence on its cea 
must be proved and that there is no presumption of negli-. 
gence to be inferred from the fact that the cars became 
disengaged from the switch engine. While it might be said 
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that the employees in the switching crew had no duty to 
inspect the equipment each time they made use of it, that 
does not necessarily mean that the defendant was thereby 
absolved from liability. Certainly, a duty is imposed upon 
the defendant to take reasonably prudent precautions to 
prevent injury to persons using a public street jointly with 
the railroad company. This duty requires the use of rea- 
sonably safe equipment and reasonable inspections thereof 
by some employee of the defendant. The use of defective 
equipment cannot be excused by proof that the defect was 
not apparent to the employee using it. The defect was not 
a latent one, all of the evidence being that it could have 
been observed on cluse inspection. Under such circum- 
stances it is for the jury to determine whether the defend- 
ant’s employees handled the cars in a reasonably prudent 
manner, and also whether the defendant provided for rea- 
sonable inspections and precautions to prevent injury to 
the public. This was the tenor of the instructions given by 
the court. 

Defendant complains of the following instruction: “You 
are instructed that in this case the fact that the freight 
cars became detached from the defendant’s freight engine 
affords reasonable evidence of negligence on the part of 
said defendant, in the absence of an explanation by the de- 
fendant that it could not, by the exercise of ordinary care, 
have discovered the reason for said detachment in time to 
have prevented the accident.” We think this instruction 
states the rule in a substantially correct manner under the 
evidence in this case and contains no error prejudicial to 
the defendant. Certainly, when considered with all the 
other evidence and circumstances in the case, and in the 
absence of any explanation by the defendant that it could 
not in the exercise of ordinary care have discovered the 
cause of the disengagement of the cars in time to have ‘pre- 
vented the accident, the jury may properly infer negligence 
from the fact that the cars became disengaged. 

The next contention advanced is that the plaintiff was 
guilty of contributory negligence in such a degree as to 
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bar a recovery. It is urged that plaintiff’s truck driver was 
guilty of negligence more than slight when compared with 
the negligence of the defendant as a matter of law when he 
stopped his truck on the railroad track, an obvious place of 
danger. It is also shown that an ordinance of the City of 
Omaha prohibited any vehicle to be parked, allowed to stand 
upon, over or across any railroad or street railway track 
at any time. There was also evidence showing that “no 
parking” and “one-way” traffic signs were officially posted 
on Douglas Street where it crosses Eighth Street. We have 
many times held, and we reiterate it here, that violations 
of ordinances and traffic regulations constitute evidence of 
negligence only, which the jury may properly consider in 
determining a question of negligence and the degree thereof. 
Violations of such are not negligence per se. Huston v. 
Robinson, 144 Neb. 553, 138 N. W. 2d 885; Gleason v. Baack, 
187 Neb. 272, 289 N. W. 349. 

Whether or not plaintiff’s truck driver was negligent in 
stopping on the track in question was clearly for the jury. 
It is not negligence to make a reasonable use of a public 
highway, and temporary stops do not ordinarily afford a 
basis for a charge of negligence. We think that Village of 
Wonewoc v. Taubert, 203 Wis. 73, 283 N. W. 755, and Pugh 
v. City of Des Moines, 176 Iowa 5938, 156 N. W. 892, cited by 
defendant, are consistent with this view. While it is true 
that, in the present case, there was a city ordinance pro- 
hibiting stopping on railroad and streetcar tracks, its vio- 
lation constitutes evidence of negligence only, which could 
properly be considered by the jury along with all the other 
evidence in the case in determining whether the plaintiff 
was guilty of negligence contributing to the accident, and 
the degree thereof. But a temporary stop on a railroad 
track under the circurnstances here shown does not consti- 
tute contributory negligence sufficient to bar a recovery as 
a matter of law. It was clearly for the jury. The jury could 
well find under the evidence in this case, as they did, that the 
proximate cause of the accident was the breaking away of 
the two box cars in the manner heretofore shown. 
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Complaint is made that the evidence is insufficient to 
sustain an allowance of damages based on the loss of use of 
the damaged trailers. There is evidence that plaintiff was 
regularly renting trailers to augment its own equipment. 
The evidence shows that the damaging of the trailers re- 
quired their replacement by renting others in their stead. 
Evidence of the rental value of trailers was before the 
jury. The finding of the jury was consistent with the evi- 
dence, and the jury having passed upon it, no basis exists 
for the court to interfere with its findings. The evidence 
was sufficient to sustain this portion of the verdict. 

We have examined the instructions given by the court 
and those offered by the defendant and we find no error 
prejudicial to the defendant in the court’s action with ref- 
erence thereto. 

AFFIRMED. 


IN THE MATTER OF THE ESTATE OF DorRA F. JOHNSTON, DE- 
CEASED. JOHN A. ROWLAND, EXECUTOR, APPELLEE, SAMUEL 
F. PARKER, ET AL., APPELLEES, V. JESSIE D. RALSTON, 
APPELLANT. 

25 N. W. 2d 526 


FILED JANUARY 3, 1947. No. 32103. 

1. Wills. The burden of proof to establish undue influence is on the 

party so alleging. 
In making proof, a contestant is not limited to the bare 
facts that he may be able to adduce, but he is entitled to the 
benefit of all inferences which may be legitimately derived from 
established facts. 
Undue influence, in order to invalidate a will, must be of 
such character as to destroy the free agency of the testator and 
substitute another person’s will for his own. 
The elements necessary to be established to warrant the 
rejection of a will on the ground of undue influence are: (1) 
That the testator was subject to such influence; (2) that the op-~ 
portunity to exercise it existed; (3) that there was a disposition 
to exercise it; (4) that the result appears to be the effect of 
such influence. 


APPEAL from the district court for Dawson County: I. J. 
NISLEY, JUDGE. Affirmed. 
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Cook & Cook and Harold A. Prince, for appellant. 

W. A. Stewart, Jr., and F. J. Schroeder, for appellees. 

Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL and WENKE, JJ., and POLLOCK, District 
Judge. 

WENKE, J. 

This action arises by reason of Jessie D. Ralston objecting 
to the probate of the will of Dora Frances Johnston, de- 
ceased, when offered for probate by John A. Rowland who 
is named executor therein. 

From an order of the district court for Dawson County 
sustaining a motion for a directed verdict and admitting 
the will of the deceased to probate, her motion for new trial 
having been overruled, the contestant appeals. 

The parties agree that the appeal presents the following 
propositions: Was there evidence requiring the issue of un- 
due influence to be submitted to the jury; and did the court 
erroneously exclude any competent, relevant, and material 
evidence on the issue of undue influence? 

The burden of proof to establish undue influence is on 
the party so alleging. In re Estate of Hagan, 143 Neb. 459, 
9 N. W. 2d 794; In re Estate of George, 144 Neb. 887, 15 
N. W. 2d 80. 

“In making proof, a contestant is not limited to the bare 
facts that he may be able to adduce, but he is entitled to the 
benefit of all inferences which may be legitimately derived 
from established facts.”’ In re Estate of Bowman, 143 Neb. 
440, 9 N. W. 2d 801. 

“Undue influence, in order to invalidate a will, must be of 
such character as to destroy the free agency of the testator 
and substitute another person’s will for his own.” In re 
Estate of Bowman, supra. See, also, In re Estate of George, 
supra. 

“The elements necessary to be established to warrant the 
rejection of a will on the ground of undue influence are: 
(1) That the testator was subject to such influence; (2) 
that the opportunity to exercise it existed; (3) that there 
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was a disposition to exercise it; (4) that the result appears 
to be the effect of such influence.” In re Estate of George, 
supra. 

Dora Frances Johnston died on June 25, 1945, a resident 
of Farnam, Dawson County, Nebraska. She was a widow at 
the time of her death and left as her immediate family and 
other relatives, all of whom are named in her will as.either 
devisees or legatees, the following: Jessie D. Ralston, a 
daughter; John Ralston, a grandson; Jean Ralston, a grand- 
daughter; the grandchildren being children of Jessie D. 
and Pree Ralston; Minnie T. Parker, a sister; Samuel F. 
Parker, a brother-in-law; Sarah J. Parker, a niece; Mar- 
garette Rowland, a niece; and Louise Lindvall, a niece; the 
nieces all being children of Minnie T. and Samuel F. Parker. 

There are others referred to in the evidence who are re- 
lated to the deceased by marriage but such relationship will 
be shown if it becomes necessary to refer to such testimony. 

The will here involved was executed on September 9, 
1941, and, insofar as it provides for the distribution of the 
assets of the deceased, is a duplicate of a previous will exe- 
cuted on November 24, 1934. This new will was drawn 
solely because of the death of the executors named in the 
previous will of 1934 and a codicil thereto, executed on De- 
cember 15, 1939. 

The will offered for probate provides as follows: To her 
daughter, Jessie D. Ralston, the life use of the east half 
of Section 29, Township 9 north, Range 25, west of the 6th 
P. M., in Dawson County, and at her death to the heirs of 
her body; to the grandson, John Ralston, Lots 14 and 15 in 
Block 10 in the original town of Farnam; to the grand- 
daughter, Jean Ralston, Lots 13 and 14 in Block 3 in the 
original town of Farnam, Lots 7, 8, 9, and 10 in Block 10 in 
the original town of Farnam, Lots 1, 2, 3, 4, 5, and 6 in 
Block 1 in the third addition to Farnam, and Lot 1 in 
Block 1 in the second addition to Farnam; to her sister, 
Minnie T. Parker, all stock in the Farnam Bank (5914 
shares) and a one-half interest in Lots 15, 16, 17, and 18 in 
Block 7 in the original town of Farnam and a one-half in- 
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terest in Lot 1 in the southwest addition to the town of 
Farnam; to her brother-in-law, Samuel F. Parker, all of 
the real estate owned in Frontier County which property is 
situated in the town of Curtis and adjacent thereto, being 
the property acquired in the Roth foreclosure; to each of 
the three nieces, Margarette Rowland, Louise Lindvall, and 
Sara J. Parker, the suin of $1,000; all the rest, residue, and 
remainder of the property, either real or personal, after 
payment of all debts and funeral expenses as in said will 
provided, to her sister and brother-in-law, Minnie T. Parker 
and Samuel F. Parker, share and share alike. 

The residue of the estate, both real and personal, not in 
the will specifically bequested or devised is, according to the 
inventory filed by the special administrator, of the approxi- 
mate value of $20,238.75. This would be subject to the three 
bequests of $1,000 each and the debts, funeral expenses, and 
costs of administration, the amount of which is not shown 
but which is estimated at about $2,500. 

This will contains this further provision: “My object 
in dividing my property in the foregoing manner is to give 
my daughter and grandchildren the property I have hereto- 
fore received from my husband; the property I received 
from my father to my sister, and the residue as designated, 
to the Parker family for S. F. Parker’s success in handling 
my affairs all these years.” 

“A testator may dispose of his property as he pleases. 
The law does not require that he recognize his relatives 
therein, nor does it put any obstacle in the way of the aged 
or infirm in making disposition of their property by will; 
provided, only, that their mentality conforms to the ac- 
cepted tests at the time of the execution of such testamen- 
tary instrument.” In re Estate of Goist, 146 Neb. 1, 18 
N. W. 2d 513. 

Dora Frances Johnston was born on December 22, 1858. 
She was a daughter of Mason J. and Isabelle Tufts. She 
came to Dawson County with her parents in 1888. The only 
other member of the family is her sister Minnie T. Parker, 
nee Tufts. On May 28, 1884, Dora married William John- 
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ston. Thereafter they made their home on a farm near 
Farnam in Dawson County until he died on October 6, 1915. 

To this marriage one child was born, Jessie D. Ralston, 
the contestant here. The daughter married Pree Ralston 
in 1907. He was a banker by profession and immediately 
after the marriage they made their home in Wellfleet. They 
lived there until 1911 when they moved to Brady. They then 
lived in Brady until 1917 when they moved to Cozad where 
they resided until 1941. However, after the bank holiday 
of 1938 her husband was no longer connected with a bank 
but only engaged in such odd jobs as he could find. In this 
loss of his employment he also lost all of their property ex- 
cept their home and at the time of the mother’s death they 
had accumulated very little in addition thereto. 

Three children were born to the daughter. One died in 
infancy and the other two are the grandchildren named in 
the will, to wit: John Ralston and Jean Ralston. 

Deceased’s sister married Samuel F. Parker in 1893 and, 
until 1898, they made their home on a farm near Farnam. 
In 1898, they moved to Farnam and he there engaged in the 
profession of banking and was so engaged at the time of the 
trial, being connected with the Farnam Bank. Three 
daughters were born to this marriage and are the nieces 
named in the will and to each of whom is bequeathed the 
sum of $1,000. They are Sara J. Parker, ‘“Margarette Row- 
land, and Louise Lindvall. 

All of these people are of age. In fact the principal par- 
ties have or had reached rather mature years. The deceased, 
at the time of her death, was 86 years of age and her sister 
was 1214 years her junior. Samuel F. Parker, the brother- 
in-law, was 82 years of age at the time of the trial. 

After her husband died the deceased moved to Farnam 
where she made her home until she died. She lived in the 
immediate neighborhood of her sister and brother-in-law 
and the other members of their family. Visiting back and 
forth occurred daily or oftener and whenever the Parkers 
took their car for rides or trips the deceased was almost al- 
ways a passenger. She was an active worker in her church, 
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took an interest in civic affairs, and was very loyal to her | 
community and its activities. During these years she also 
traveled considerably for a person of her age. 

While her daughter never lived in Farnam, except on 
occasions when they stayed in the mother’s home while they 
were moving from one town to another, however, the places 
where they lived were not far from Farnam and they 
visited back and forth on frequent occasions. This contin- 
ued even after 1941 when the daughter’s family left Cozad 
and went first to Denver, Colorado, then to Fort Collins, 
Colorado, and later to Grand Island, Nebraska, where they 
were living when the mother passed away. 

The evidence presents a picture of a mother who main- 
tained the most friendly social relations with the daughter 
and her family. Likewise it presents a picture where she 
maintained the same friendly relations with the sister and 
her family. During the many years she lived in Farnam, 
after she moved from the farm in 1915, the social relation- 
ship of these people was of the finest. _ 

During the many years of her life the deceased enjoyed 
good health. On or about December 22, 1944, she became 
ill and seemed to suffer intermittently thereafter until she 
passed away. Her picture, taken in October 1944, indicates 
a person of splendid health for her years. Likewise she 
was favored with a good, clear mind up until the time of 
her death. This is particularly evidenced by a letter she 
wrote on January 17, 1945. During the periods of her ill- 
ness after December 22, 1944, and up until the time of her 
death the daughter took care of her either in the mother’s 
home in Farnam or at the daughter’s home in Grand Island. 

When William Johnston died he left an estate consisting 
of a section of land described as Section 29, Township 9 
north, Range 25 west in Dawson County, some properties 
in Farnam which included a store building, residence, and 
vacant lots, together with personal property. He also had 
some land in Texas but this was apparently of no value. 
However, the real property was encumbered to the extent 
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of $18,200 and in addition thereto he had some unsecured 
indebtedness. 

He left a will, which was admitted to probate, whereby 
he gave his wife the life use of this property and the re- 
mainder to his daughter. Upon final settlement of the es- 
tate in 1918, after payment of all claims and costs of ad- 
ministration, the assets consisted of all the real property, 
subject to mortgages of $18,200 and $1,549.51 in cash. 

In 1918, the mother and daughter made a settlement of 
their interests in the assets of this estate by division there- 
of. By this settlement the daughter took the west half of 
Section 29 and paid the mother $8,000. The mother took the 
balance of the assets of the estate plus the $8,000 from her 
daughter and agreed to pay off the $18,200 of mortgage 
indebtedness. 

The evidence shows the daughter subsequently sold the 
land she received for $16,000. 

On December 20, 1918, the mother sold her part of Sec- 
tion 29, being the east half, to August Smallfoot for $24,000. 
She deeded the land to him on February 19, 1919, after re- 
ceiving $10,000 in cash and taking a mortgage for the bal- 
ance of $14,000. A later payment of $6,500 reduced the 
principal amount thereof to $7,500. 

After she sold this land on December 20, 1918, the de- 
ceased executed a will on January 17, 1919, wherein, after 
she gave her sister a property in Farnam and her parents, 
who were then living, each the sum of $1,000, she set up a 
trust fund of $20,000. It was provided that the income 
therefrom was to be paid to her daughter during her life. 
Upon the daughter’s death the balance was to go to her 
grandchildren on certain conditions. If said conditions 
failed then the balance was bequeathed to Saint Luke’s 
Episcopal Hospital of Kearney, Nebraska. The residue of 
the estate, both real and personal, was left to her brother- 
in-law, S. F. Parker, or in case of his death during her life- 
time, then such residue was to go to her sister, Minnie T. 
Parker. 
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In 1932, because of delinquencies in the payment of in- 
terest, the deceased brought foreclosure on the balance of 
the mortgage indebtedness due from Smallfoot on the land 
sold to him in 1918, being the east half of said Section 29. 
The amount due thereon was $7,500 principal plus interest 
from March 1, 1928. By virtue of this proceeding she ob- 
tained title to this land on August 21, 1933. 

Thereafter, on November 20, 1934, the deceased had 
N. M. York prepare for her the will which she executed on 
November 24, 1934. This is the will from which the one now 
being offered for probate was copied. Insofar as the con- 
testant is concerned this will changes the provisions for her 
benefit from the income of $20,000 during her lifetime, as 
provided in the will of 1919, to a life estate in the half sec- 
tion of land which was repossessed in 19338. 

There are other changes in this will from that contained 
in the will of 1919. It does not make any provision for her 
parents, both of whom had died in the interim; it bequeaths 
the sum of $1,000 to each of her nieces; and it more speci- 
fically provides for a division of her property based on the 
source of its acquisition. 

That she knew the contents of these wills, particularly 
the ones executed in 1934 and 1941, is evidenced by her 
conversations with others in regard thereto. Numerous 
witnesses testified to their discussing this matter with her 
and that she told them how she had her will fixed and why 
she wanted it that way. If she had any desire to change 
the provisions thereof certainly she could have done so 
during the many years following their execution. 

It is true that by the provisions of this will the resi- 
duary part of her estate was considerably enlarged for not 
only had she repossessed the land, which she had sold and 
in which she was giving her daughter a life estate, but she 
had received $16,500 from this sale, all of which had not 
been used to pay off the mortgage indebtedness thereon. 
In addition thereto she had received the earnings from her 
properties plus her share of her father’s estate. However, 
the testatrix had the right to dispose of her property as she 
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pleased and unless it is shown here that such change was 
caused by undue influence practiced upon her the will here 
offered must be allowed and admitted to probate. 

From the estate of her father, Mason J. Tufts, the de- 
ceased and her sister each received a one-half interest in 
60 shares of stock in the Farnam Bank, certain real prop- 
erty located in Farnam, which the deceased in her will de- 
vised to her sister, and the sum of $2,913.58 in cash. 

While the deceased was at all times on friendly relations 
with her daughter and her family, however, she never dis- 
cussed her business affairs with them in any manner what- 
soever. Whether this was due to the fact, as intimated, that 
Pree Ralston’s brother, Hugh, for a time managed a com- 
petitor bank in Farnam, or because of her lack of confidence 
in Pree Ralston’s business ability, the record showing she 
was familiar with his financial difficulties, or due to any 
difference arising out of the settlement of the William John- 
ston estate is not shown by the record. 

That she always looked to her brother-in-law, Samuel 
F. Parker, for business advice even before her husband’s 
death and continuously thereafter is established by the 
record. Whether this was due to the fact that her father 
had stock in the bank which he managed and part of which 
stock she inherited or for other reasons is not clear from 
the record, but the fact remains that he at all times advised 
her and she sought his advice. 

It is primarily out of this relationship and the dealings 
had pursuant thereto that contestant claims undue influence 
was established. 

In handling her affairs the evidence shows the deceased, 
after she received some money from the sale of her land 
in December 1918, started keeping a book of her accounts. 
This was kept in her handwriting from the time of its be- 
ginning in January 1919 up to and through the year 1925. 
Thereafter, up until the time of her death, it was kept in the 
handwriting of Samuel F. Parker. This record, consisting 
of three books, is a detailed record of all transactions and a 
true record thereof. It sets forth all money received, from 
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whom, and what for. Also, it sets forth all money paid out, 
to whom, and what for. It is a very complete record of the 
transactions of the deceased over this long period of time 
and correctly reflects what was done. 

In connection with the handling of her affairs Parker had 
authority to draw against her account and continuously did 
so. He either advised her of a loan before or after it was 
made. The evidence shows she made some of the loans 
herself and that she approved all of those he made. During 
the time she made.the entries she kept the books. There- 
after, although he made the entries, she was constantly 
consulted in regard thereto and the books were generally 
left in her possession. It appears that no effort was made 
in any way to keep from her full information of her busi- 
ness dealings and from the record it is apparent that she 
was fully informed in regard thereto. 

As a whole the investments made over these many years 
were good. They left her free of financial worry and she 
had a very substantial estate at the time of her death. While 
it is true that some loans, all of which will hereinafter be 
referred to, resulted in losses they are not large and do not 
cast any reflection of bad faith or even poor business judg- 
ment upon her adviser. 

Contestant makes considerable complaint of borrowings 
made by Samuel F. Parker himself and particularly of the 
fact that he paid no interest thereon. The record shows 
that in the beginning, as early as 1919 and even prior there- 
to, the deceased made these loans herself. That in the be- 
ginning he did pay interest but after he refused to accept 
anything for his services she refused further interest pay- 
ments and, in fact, made refunds of what he had already 
paid. The last refund was in the sum of $305 on December 

-6, 1927. After that date no interest was paid although 
substantial borrowings were made. The record shows that 
outside of the payment of $150 commission in 1929 on a 
real-estate sale, from which she made approximately 
$1,500, that he was never paid for the services that he ren- 
dered. Although a balance of $1,276.37 was not paid until 
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on August 9, 1945, being after her death, all money he bor- 
rowed has been repaid. This includes two items in 1929 
totaling $1,500 and marked “grain” or “grain account.” It 
appears that these dealings were all made with her know- 
ledge and approval and in view of their relations, whereby 
he received nothing for his services, they do not constitute 
taking any unfair advantage. 

What has been said of the loans to Samuel F. Parker 
himself can be said of the loans to other members of his 
family including Sara J. and C. Burr Parker, her husband; 
John A. Rowland, husband of Margarette; and W. R. 
Parker, a nephew. Most of these loans had their beginning 
by loans made or approved by the deceased herself. They 
were at a low rate of interest and so made by her or with 
her approval and continued thus with her knowledge and. 
consent. No loss was shown on any of these loans and such 
balances as remained due at her death have, or at the time 
of trial were about to be paid. No loss is indicated thereon. 

As to other loans the contestant calls attention to the 
William Peterson mortgage loan made on May 29, 1922, in 
the sum of $3,350. Subsequently the mortgagee decided to- 
move to California and conveyed the property to the de- 
ceased. From a sale of the security she received approxi-. 
mately $1,750 and had left a vacant business lot and a small 
residence property of not too much value. Some loss was. 
undoubtedly sustained on this loan but it was made many 
years ago and with her approval. 

Complaint is made of the Roth mortgage loan purchased 
from the Farnam Bank on October 3, 1929, for the princi-- 
pal and accrued interest in the total of $4,144. However, 
the record shows no apparent loss on this loan but probably 
again. After receiving a payment reducing the loan to 
$2,500 the deceased was required to take over her security. 
It is apparent that from what she received from a sale of 
part thereof, in addition to the balance as listed in her es-. 
tate, that a gain rather than a loss resulted therefrom. 

On March 29, 1920, a loan of $1,655.74 was made to 
Franzen. He paid thereon on July 27, 1920, the sum of 
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$1,000 plus interest of $32.90. Thereafter a settlement was 
being negotiated for the balance when he suddenly died. He 
left no estate from which the balance could be collected. 

On September 26, 1931, a loan of $162.68 was made to 
George Land. He died shortly thereafter and a claim there- 
for was filed against his estate. Apparently he did not have 
sufficient assets to cover his debts or any part thereof as 
no payment has ever been received. 

These cover the principal items complained of in the 
loans. Considering the length of time concerned, which in- 
cludes the period from 1932 to 1941, the number of loans 
made and the amounts thereof, it seems to be a very satis- 
factory result. No adviser can be perfect in his loan ap- 
provals. 

Further complaint is vigorously made of a deal involv- 
ing her bank stock in the Farnam Bank in which deceased 
had inherited some stock from her father. She and her 
sister had each inherited 30 shares of stock. The bank had 
borrowed $10,000 from R. F. C. and had placed certain of 
its stock as security therefor, thus reducing the holdings 
of each stockholder. As a result thereof and immediately 
prior to the deal here being discussed the stockholders and 
the number of shares of stock each owned were as follows: 


Minnie T. Parker.......00000000..00000.22------ 15% 
Dora Frances Johnston.................... 15% 
Samuel F. Parker.......000000...2.-.--------- 5T%o0 
John A. Rowland... eee 855 
C. L. Dunham...02.. eee cence 1% 


After the loan was made the bank paid off $3,000 of the 
money borrowed so that in 1942 only $7,000 was still due. 
Of that amount Samuel F. Parker and Minnie T. Parker 
paid $3,000 and Dora Frances Johnston $4,000. 

After this was paid the stock was reissued so that each 
stockholder thereafter owned the following: 

Minnie T. Parker.........0000.. 391 
Dora Frances Johnston..._..0000000....... 5914 
Samuel F. Parker 
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John A. Rowland..............22.--2100--eeeeeeee 12 
C. L. Dunham... eee eeeeeeeeee 9. 

Contestant complains because by this arrangement the 
deceased received only 43% additional shares for her $4,000 
whereas the Parkers received 462%0 additional shares for 
their $3,000. In this respect contestant overlooks the fact 
that by reason of the $3,000 paid by the bank, in which all 
stockholders were entitled to share, the $10,000 had already 
been reduced to $7,000 and that %o of the reissued stock 
should therefore be prorated to all of the stockholders on 
the basis of the shares of stock held. The balance, or ‘%o, 
should be divided to those who paid the $7,000 on the basis 
of their payments. With this as a basis the division is 
properly made and is the reason John A. Rowland and C. L. 
Dunham were entitled to additional stock although they did 
not put in any additional money. 

While the foregoing does not set out in all its detail the 
business and family life of these people over the many years 
here involved, it does, however, present a sufficient picture 
of what is contained in the record so that the question of 
whether or not the matter should have been submitted to 
a jury can be determined. Any further details would serve 
no useful purpose. 

Analyzing what the record contains to see if there is any 
evidence to establish those elements necessary to warrant 
the rejection of a will on the grounds of undue influence we 
find the following: 

With reference to whether the testatrix was subject to 
such influence, the evidence is that the testatrix was a 
woman active for her years. She participated in civic and 
community affairs, traveled, worked in her church, and en- 
joyed visiting with her family, relatives, and friends. For 
many years after her husband’s death she kept her own 
account of her business and up until her death kept in close 
and constant touch therewith. Her health was good up until 
some six months prior to her death and her mind was clear 
up until her death. 
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That the opportunity to exercise it existed is self evident. 
Samuel F. Parker was her relative, close friend, and con- 
fidential business adviser, a person in whom the deceased 
placed great confidence. 

Does the evidence show there was a disposition to exer- 
cise it? We think no such evidence appears in the record. 
In fact it is very much to the contrary. In his dealings 
with the deceased Samuel F. Parker always kept her fully 
informed of what he was doing and consulted with her in 
regard thereto. Full and complete accounting was con- 
stantly kept thereof and left in her possession. Over the 
many years of their dealings there is not one word of evi- 
dence that she ever complained to anyone in regard thereto. 
Such opportunity often presented itself, especially when the 
daughter lived at her home. Nothing is shown that he ever 
gained anything out of these dealings. It is true-he did not 
pay interest on the money he borrowed but that was be- 
cause she expressly refused to take it and refunded what 
had been paid. 

Does the result appear to be the effect of such influence? 
We think the evidence would not support such a finding. 
From the very beginning in 1919, when she made her first 
will, down to the will of 1941, it is evident that the deceased 
did not want her daughter to have any property outright. 
In this connection it is significant that she never discussed 
her business with or sought the advice of the daughter or 
her husband in regard thereto. After she sold her half of 
the farm in December 1918, she executed the will of 1919, 
therein leaving her daughter a life income from a fund of 
$20,000. Thereafter, after she regained title to this land in 
1933, she executed the will of 1934, of which the will here 
offered is a copy, giving her a life estate in said lands. That 
she fully understood the terms of the will of 1934 and 1941 
is evidenced by the testimony of many witnesses with whom 
she talked and to whom she related what she had provided 
therein. It is true that her sister and brother-in-law, Minnie 
T. and Samuel F. Parker, receive a substantial] share in her 
estate but she had a right to leave her property to whom- 
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ever she desired. The record discloses she was a widow for 
many years and that she enjoyed these years of her life free 
from financial worries and was able to do the things she 
liked. Based on that experience she long had a plan to 
leave her property in the manner set forth in her will. 
Nothing in the record shows any influence exercised upon 
her such as to destroy her freedom in determining what to 
do with her property after her death. On the contrary, it 
shows a long period of faithful and friendly service to the 
deceased which endeared these people to her and out of that 
feeling arose a desire in her to reward them in her will. 
There is nothing in the recurd that these people ever sought 
to influence the deceased away from her daughter. In fact 
the only evidence is to the contrary for up until the day she 
died they were on the most friendly terms. Such fine friend- 
ships as here existed between these relatives over the many 
years of their close relations is a splendid tribute to their 
faithful and honest dealings between themselves. 

From the record as a whole it would clearly have been 
error to submit this case to a jury on the question of undue 
influence for there is no evidence in the record that would 
support such a finding. 

The contestant further complains that the court erred in 
refusing to permit her to introduce certain evidence which 
she offered. Some of these are as follows: The source of 
certain loans which Samuel F. Parker made for deceased ; 
that they came through the bank of which he was in active 
charge; the nature thereof; and that the deceased often 
used the expression “Am I broke?” While we do not think 
the court erred in sustaining objections thereto, however, 
even if admitted they would not add facts sufficient to re- 
quire the case to be submitted to a jury. 

For the reasons herein stated we find the judgment of the 
lower court to be correct and the same is affirmed. 

AFFIRMED. 
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CONSUMERS COOPERATIVE ASSOCIATION, A CORPORATION, 

APPELLEE, V. HENRY SHERMAN ET AL., APPELLANTS. 
25 N. W. 2d 548 
FILED JANUARY 3, 1947. No, 32140. 

1. Damages: TRIAL. When the amount of damages allowed by a 
jury is clearly inadequate, under the evidence in the case, it is 
error for the trial court to refuse to set aside such verdict. 

2. Oontracts. The practical interpretation given an indefinite or 
ambiguous contract by the parties to it while they are engaged 
in its performance, and before any controversy has arisen con- 
cerning it, is one of the best indications of its true intent, and the 
courts will ordinarily enforce such construction. 

3. Contracts: DAMAGES. The measure of damages for breach of a 
contract, where the contract is to pay specific property, is 
the value of the property at the time of the breach. 

APPEAL from the district court for Scotts Bluff County: 
‘CLAIBOURNE G. PERRY, JUDGE. Affirmed. 


Neighbors & Danielson, for appellants. 
Mothersead & Wright and Lewis F. Shull, for appellee. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, and 
WENKE, JJ. and WILSON, District Judge. 


WENKE, J. 

This action was commenced in the district court for Scotts 
Bluff County by Consumers Cooperative Association, a cor- 
poration, against Henry Sherman and Edwin Sherman, 
doing business as Sherman Brothers and as Sherman Food 
Processing Company. 

The purpose of the suit was to recover damages for 
breach of a contract. 

From a verdict and judgment thereon in favor of the 
plaintiff, motion for new trial having been overruled, the 
defendants appeal. 

For convenience the appellants will be referred to as the 
defendants and the appellee as plaintiff. 

There were two jury trials of this case in the district 
court. The first trial resulted in a verdict for the plaintiff 
in the sum of $453.52. Thereafter the court, upon applica- 
tion of the plaintiff, granted a new trial. At the second trial 
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the jury returned a verdict in favor of the plaintiff for 
$3,775.54, From a judgment entered thereon, their motion 
for new trial having been overruled, the defendants appeal. 

The defendants assign as error the setting aside of the 
first verdict; the sustaining of objections to their evidence. 
offered to show that under the contract like cartons could 
be returned that were usable for the same purpose; the 
court’s refusal to give defendants’ requested instructions. 
numbered two, three, and four; and that the verdict is not. 
responsive to the evidence. The foregoing instructions. 
numbered two, three, and four refer to the same issue as the 
evidence offered on use and if the objections thereto were. 
properly sustained then the refusal to give the instruc-. 
tions was likewise correct. : 

The parties, by their pleadings, admit that the plaintiff 
is a corporation engaged in the canning business in Scotts-. 
bluff, Nebraska, and that the defendants are located at 
Sioux City, Iowa, doing business as Sherman Brothers and. 
Sherman Food Processing Company. 

Plaintiff offered evidence to show that on or about April 
27, 1944, pursuant to an oral agreement hereafter more. 
specifically referred to and set out, it shipped by freight to 
the defendants at Sioux City, Iowa, a car containing 19,935 
V-1 solid fibre cartons; that thereafter, pursuant to the 
provisions of the agreement, it asked for a return of the car- 
tons; that on July 20, 1944, the defendants returned 250° 
V-1 cartons; that thereafter on October 11, 1944, the de- 
fendants delivered to the plaintiff 18,150 V-3C cartons; that 
a V-1 carton is of solid fibre with an average bursting 
strength per square inch of 750 pounds when dry and 500 
pounds when wet with a market value of $36.10 to $36.18 
per hundred; that a V-8C is a much lighter carton of corru- 
gated fibre with a bursting strength of 400 pounds when 
dry and 150 pounds when wet with a market value of 
$18.32 to $18.50 per hundred; that a V-1 carton has greater: 
water resisting qualities and is more moisture proof; that 
the reasonable charge for loading the V-1 cartons in the car: 
was $50; for unloading the car of V-8C cartons was $45: 
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.and express paid on the 20 bundles of V-1 cartons returned 
was $42.25. 

The defendants admit receiving the car of V-1 cartons 
sent by the plaintiff but testified it contained only 19,020 
V-1 cartons when received; that they returned 300 V-1 car- 
tons; that they delivered to the plaintiff 18,147 V-3C car- 
‘tons and admit owing for 573 V-1 cartons; that V-1 cartons 
-had a market value of $336 per thousand; and that they 
chad paid for loading the car of V-1 cartons. 

At the first trial the defendants, over objections made by 
plaintiff, were permitted to introduce evidence to show that 
‘the V-3C cartons delivered to plaintiff were suitable and 
could be used for the same purpose as the cartons which 
‘they received from the plaintiff and therefore had the same 
‘use value. At the second trial the plaintiff’s objections 
‘thereto were sustained and the evidence was excluded. The 
‘ruling on this evidence is the principal question here in- 
volved for if this evidence should not have been admitted 
.at the first trial then the amount of damages allowed by the 
jury was clearly inadequate. As stated in Preston v. Farm- 
-ers Irrigation District, 1384 Neb. 503, 279 N. W. 298: ‘““When 
’ -the amount of damages allowed by a jury is clearly inade- 
‘quate, under the evidence in the case, it is error for the trial 
‘court to refuse to set aside such verdict.” 

In its petition the plaintiff alleged that on or about April 
‘27, 1944, it sold and delivered to the defendants 19,935 V-1 
cartons, being wooden cartons for the packing of’ dehy- 
-drated food for shipment to the army; that the defendants 
-agreed to pay for said cartons by returning, upon demand, 
-a like number of the same kind of cartons and to pay the 
cost of loading for shipment to the defendants and the cost 
of unloading the cartons on return and pay all transporta- 
‘tion costs; that on July 20, 1944, it made demand for a re- 
‘turn of said cartons and that defendants returned 250 V-1 
cartons on which they failed to pay the express charges of 
‘$42.25; that on or about October 11, 1944, the defendants 
-delivered 18,150 V-3C cartons which were of less value 
‘than V-1 cartons; that by reason of defendants’ refusal to 
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return a like amount of cartons delivered to them and to pay 
the costs of loading and unloading the said cartons, the 
plaintiff was damaged to the extent of $3,934.20 and prayed 
judgment therefor. 

Defendants answered admitting having received from 
plaintiff 19,020 V-1 cartons for the packing of dehydrated 
foods for shipment to the army and allege that they agreed 
to return to plaintiff upon demand a like number of cartons. 
suitable for shipment of dehydrated food to the army ; admit. 
having returned 18,147 V-3 cartons and claim they re- 
turned 300 V-1 cartons and admit owing for 573 cartons. 
for which they offer to pay; that the cartons returned were 
suitable for the purposes for which plaintiff contemplated. 
using said cartons and the cartons so returned were each 
of a value equal to the cartons received; tendered $300 in 
full payment of all claims and demands and ask that the 
plaintiff’s action be dismissed. 

Plaintiff filed a reply denying these allegations. 

While these pleadings put in issue the question of the 
number of cartons originally delivered to the defendants. 
and the number returned, also, the question of the costs 
of loading and unloading together with the express charges, 
however, the principal question is the nature of the contract 
itself. Plaintiff alleges that on demand the defendant 
“agreed to pay for said cartons by returning upon demand 
* * * a like number of the same kind of cartons * * *”’; 
whereas, the defendants allege that they “‘agree to return 
* * * upon demand a like number of cartons suitable for 
shipment of dehydrated foods to the army, * * *.” 

At the first trial Orville D. Marquardt, the general man--. 
ager of plaintiff and who carried on the negotiations for it. 
with the defendant, Henry Sherman, testified thereto as 
follows: “* * * he asked me to sell him these cartons, and. 
at that time I said we wouldn’t sell him them because we- 
didn’t know whether we would receive another contract or 
not, but we would do this: That we would ship him the car- 
load of cartons and if we received a new contract he was to- 
return the like cartons and if we did not receive a contract: 
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* * * we would invoice him for the cartons and he would 
pay us for them, and he * * * then made his own sug- 
gestion that he would be willing to pay for the loading and 
the unloading of those cartons.” 

At the first trial the defendant, Henry Sherman, who 
carried on the negotiations for the defendants, testified as 
follows: “* * * I asked him if he had any cartons he 
wouldn’t need or if he had an oversupply and he told me 
that he did have; that he didn’t know how many he had, 
but they were shut down and would not need the cartons 
he had, and I asked him if I could send our truck and get a 
truckload of them, and he said he would rather not do that; 
he would rather get rid of all the cartons because at that 
moment they had no need for them. However, were they 
able to obtain another contract later on they would want 
the cartons returned, and if they didn’t obtain a contract 
we could pay for them.” 

On the second trial Marquardt testified as follows: “I 
told him that we had—it was over 19,000 because I looked at 
our inventory and it was around 21,000 and some V-1 fibre 
cartons, and he wanted to buy these cartons and so I told 
him at that time that since the carton situation was very 
critical and we were anticipating getting another contract 
with the government, although we didn’t have it at the 
present time, we didn’t like to sell the cartons, but he said 
he needed the cartons badly, and so we agreed that we would 
ship him the car of V-1 solid fibre cartons, and if something 
happened that we didn’t get another contract with the 
government then we would invoice him at the invoice price 
of the cartons and he would pay us; if we got a new con- 
tract he was to return us like cartons, * * * He said that 
would be fine. Then he made his own statement that he was 
willing to pay for the labor that it took to load and unload 
the cartons, also he stated that he would be glad to pay the 
freight.” 

On the second trial] Henry Sherman testified as follows: 
“Well, he said he had, he thought, about 20,000 cartons 
which they had no need for because they had no govern- 
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ment contract at that time and didn’t know if they would 
have need for them in the future, and would be glad to let 
me have all of them as he didn’t want to have part of them 
around his warehouse. * * * Well, I agreed to take the car- 
load of cartons and were to return them if they obtained an- 
other government contract, or pay for them if they didn’t.” 

On his cross-examination at the first trial Henry Sherman 
testified that no discussion was had as to the kind of car- 
tons that were to be returned. This is understandable for 
as he testified on direct, “they would want the cartons re- 
turned,” and as Marquardt stated, he told him ‘‘he was to 
return the like cartons.” From this evidence it is clear that. 
the agreement was that the defendant was, on demand, to 
return the or like cartons. (Italics ours.) 

This contract is definite and clear and required the de- 
fendants to return the or like cartons upon plaintiff’s de- 
mand. Thereunder the defendants cannot require plaintiff 
to accept other and different cartons of inferior or less 
quality although usable for the same purpose unless the 
plaintiff agrees to accept such in place thereof, and no such 
agreement is shown. The objections to this evidence was 
properly sustained and the refusal to give the requested 
instructions was correct. 

The defendants offered in evidence a copy of a letter ad- 
dressed to plaintiff dated September 8, 1944. Therein they 
advised plaintiff they were placing an order for immediate 
shipment to it of 18,720 V-3 shipping containers and asked: 
“Would suggest that you immediately send us printing spe- 
cifications for the cartons so that there will be no delay in 
shipment of this order.” They then offered the plaintiff’s 
reply which sets forth the information as to printing spe- 
cifications. This was offered for the purpose of attempting 
to show the construction placed upon the contract by the 
parties themselves and to bring it within the following rule 
as stated in Dakota County v. Central Bridge & Construc- 
tion Co., 186 Neb. 118, 285 N. W. 309, which is: “ “The 
practical interpretation given a contract by the parties to it 
while they are engaged in its performance, and before any 
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controversy has arisen concerning it, is one of the best in- 
dications of its true intent, and the courts will ordinarily 
enforce such construction.’ Jensen v. Romigh, 133 Neb. 
71, 274 N. W. 199.” 

However, this rule is not applicable. As already set forth 
the contract was definite and certain and the plaintiff was 
entitled to have it enforced according to its terms. As stated 
in Dakota County v. Central Bridge & Construction Co., 
supra: “The reason for this rule is well explained in 12 
American Jurisprudence, p. 787, as follows: ‘In the deter- 
mination of the meaning of an indefinite or ambiguous 
contract, the interpretation placed upon the contract by 
the parties themselves is to be considered by the court and is 
entitled to great, if not controlling, influence in ascertaining 
their understanding of its terms. In fact the courts will 
generally follow such practical interpretation of a doubtful 
contract. * * * Where the language of a contract is un- 
certain’ and the parties thereto, by their subsequent acts 
and conduct, have shown that they construed it alike and 
within the purview of the constructions permitted as pos- 
sible by such language, the court will ordinarily follow such 
adopted construction as the correct one.’ ” 

It can also be said that there is nothing in these commu- 
nications or in the conduct of the parties in relation thereto 
that in any manner reflects a construction other than that 
which the plaintiff is here seeking to enforce. 

The basis of the plaintiff’s right to recover was submitted 
to the jury by the following instruction: “You are in- 
structed that your verdict in this case must be for the 
plaintiff and the amount of the verdict must be the dif- 
ference between the value of the cartons furnished by the 
plaintiff to the defendant and the value of the cartons re- 
turned by the defendant to the plaintiff plus the reasonable 
cost of loading and unloading said cartons by the plaintiff 
and any express charges shown to have been paid on any of 
said cartons by the plaintiff. To the amount so found by 
you, should be added interest at the rate of 6% per annum 
from October 11, 1944, to this date.’ 
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The basis of plaintiff’s right to recovery is stated in 25 
C. J. S., Damages, § 79, p. 586, as follows: ““The measure of 
damages for breach of a contract * * *, where the contract 
is to pay specific property, * * * is the value of the prop- 
erty at the time of the breach.” Also, as stated in 15 Am. 
Jur., Damages, § 59, p. 464, as follows: “If the agreement 
is to pay a sum of money in specific property at all events, 
as distinguished from a sum of money in property, the 
measure of damages is the value of the property when 
payment is due.” This same principle is announced in 
Knoechelmann’s Administrator v. Knoechelmann, 242 Ky. 
662, 47 S. W. 2d 534, as follows: “When obligation is to be 
discharged by transfer of specific property which has been 
placed beyond reach of parties, of (or) process of court, 
value of property at time of breach may be recovered.” 
Of course, as in the instruction provided, from this must be 
deducted the value of the property returned by the defend- 
ants. 

The application of this rule is clearly set out in one of 
the instructions offered by defendants by the following lan- 
guage: “If you find that the defendants agreed to return 
_ to plaintiff a like number of V-1 cartons, or the same kind 
of cartons plaintiff delivered to the defendants, then you 
should determine the difference in value between the cartons 
plaintiff delivered to defendants and the cartons defend- 
ants returned to plaintiff.” 

Under this instruction, as given by the court, the verdict 
of the jury finds ample support in the evidence which has 
already been sufficiently set forth. 

For the reasons stated we find the verdict and judgment 
of the lower court to be correct and the same is affirmed. 

AFFIRMED. 
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IN THE MATTER OF THE ESTATE OF CHAUNCEY H. ALLEN, 


JANE STEEN ALLEN, APPELLEE, VY. DONALD E. ALLEN, 


EXECUTOR, APPELLANT. 
25 N. W. 2d 757 
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Trial: APPEAL AND ERROR. In a case where the opposing parties 
at the close of all the evidence, without reservation, move for a 
directed verdict, such parties invite the court to discharge the 
jury, determine the facts, and apply the law thereto, and error 
cannot be predicated upon an acceptance of the invitation. 
Statute of Frauds. Under section 36-202, R. S. 1943, every special 
promise to answer for the debt, default, or misdoings of another 
person is void, unless the same or some memorandum thereof 
is in writing. 


_Contracts. A consideration to support a promise, not in writing, 


to pay the debt of another must operate to the advantage of the 
promisor, and place him under a pecuniary obligation to the 
promisee independent of the original debt, which obligation is to 
be discharged by the payment of that debt. 

Paupers. The provisions of sections 68-101 and 68-102, R. S. 1948, 
do not fix an obligation upon a grandparent to support grand- 
children but provide a procedure where under certain conditions 
such an obligation may be created. 

In the absence of the establishment of an obligation of a 
grandparent to support grandchildren agreeable to the pro- 
visions of sections 68-101 and 68-102, R. S. 1948, the provisions 
thereof may not be considered as a consideration for an oral 
promise to support grandchildren. 

Contracts. An oral agreement without consideration is nudum 
pactum and unenforceable. 


APPEAL from the district court for Scotts Bluff County: 
LYLE E. JACKSON, JUDGE. Reversed and remanded with di- 


rections to dismiss. 


F. J. Reed, for appellant. 
Neighbors & Danielson, for appellee. 
Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 


YEAGER, CHAPPELL, and WENKE, JJ. 


YEAGER, J. 
This is an appeal from the allowance of a claim in favor. 


of appellee and claimant against the estate of Chauncey H.. 
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Allen, deceased, based upon an alleged verbal promise of the 
said deceased to pay $25 per month or see that that amount 
was paid if appellee would consent to the entry of an allow- 
ance and award of $25 per month for the support and main- 
tenance of minor children of appellee and Amos C. Allen 
in an action in the district court for Lincoln County, Ne- 
braska, wherein appellee had obtained a divorce from 
Amos C. Allen. In the district court the claim was allowed 
and judgment rendered in favor of appellee. From this 
judgment the executor of the estate of Chauncey H. 
Allen has appealed. 

It is disclosed by the record that on or about July 3, 1929, 
Jane Steen Allen and Amos C. Allen, a son of Chauncey H. 
Allen, were married. They were divorced in 1935 or 1936 
and remarried on May 22, 1939. Appellee procured a second 
divorce from Amos C. Allen in the district court for Lincoln 
County, Nebraska, July 2, 1940. Three children were born 
of the first marriage. In the decree no alimony was 
awarded and no allowance made for the support of the 
children. 

By written stipulation dated March 24, 1942, appellee 
and Amos C. Allen agreed that a judgment might be entered 
in the divorce action against Amos C. Allen for the support 
and maintenance for $25 per month beginning April 1, 
1942, until the further order of court. An order was en- 
tered in conformity with the stipulation, which was filed 
on March 27, 1942. 

Chauncey H. Allen died in March 1945. As already 
pointed out the action is against his estate. 

The action was commenced by the filing of a claim in 
the county court of Scotts Bluff County, Nebraska, by the 
appellee herein. The claim recited the details already herein 
set forth as to the marriages and divorces of appellee and 
Amos. C. Allen, the facts as to minor children, the stipula- 
tion for entry of award for support and maintenance of 
minor children, the entry of allowance and judgment, and 
charged that Amos C. Allen had failed to make payment of 
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any installments except the first of $25 and that all other 
installments were due and unpaid. 

Appellee alleged that all of the due and unpaid install- 
ments and installments to become due were a charge against 
the estate of Chauncey H. Allen, deceased. Her pleaded 
contention in this respect was the following: “That prior 
to entering into said stipulation and prior to the entry by 
the court of the award of support money as aforesaid and 
as an inducement for this claimant to agree to accept said 
sum for the support of said children, the deceased, 
Chauncey H. Allen, promised, promised and agreéd with 
this claimant that he would personally pay or see that said 
installments were paid and represented that it would be 
an advantage to this claimant to accept a smaller amount 
than the court might award in case the matter was con- 
tested and be certain of obtaining the amount of twenty- 
five dollars ($25.00) a month.” 

To the claim objections were filed. The objections are 

five in number but for the purposes of this opinion it only 
becomes necessary to say that in them was contained a 
general denial and an allegation that the claim is void and 
unenforceable against the estate. 
. A trial was had in the county court which resulted in 
a denial of the claim. From the judgment of the county 
court an appeal was taken to the district court. The case 
was tried in the district court on the same pleadings as in ° 
the county court. 

In the district court the case was tried to a jury. At the 
conclusion of appellee’s case the executor moved for a di- 
rected verdict which was overruled. At the conclusion of 
all of the evidence the appellee moved that the court dis- 
charge the jury and that a judgment be rendered in her. 
favor or in the alternative that the jury be directed to. 
return a verdict in her favor for all amounts claimed to be. 
due. Thereupon the executor moved for a dismissal of the 
action or in the alternative that a verdict be directed in his. 
favor. On this joinder of motions for directed verdict the: 
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court properly discharged the jury and proceeded to a de- 
termination upon the issues presented. 

“Where both parties at the close of all the evidence, 
without reservation, move for a directed verdict, each in- 
vites the court to discharge the jury, determine the facts, 
and apply the law thereto.” Fidelity & Deposit Co. v. B. 
Grunwald, Inc., 129 Neb. 749, 262 N. W. 831. 

The district court determined the issues in favor of ap- 
pellee herein and rendered judgment in her favor and 
against the estate for $1,156.98, and the executor was 
ordered and directed to retain sufficient funds to pay future 
monthly installments of $25 each beginning February 1, 
1946, and ending when the youngest child shall become of 
age or self-supporting or the dependency for some other 
reason of all of the said minor children shall cease, whichever 
event occurs first, or until there has been such a change of 
conditions of the parties as would warrant a court of 
competent jurisdiction to relieve the estate of further 
future payments and until such order has been rendered 
and become final. 

A motion for new trial was filed and overruled. It is 
from this judgment and the order overruling the motion 
for new trial that the executor has appealed. 

In the executor’s brief are found nine assignments of 
error. Only a part of them require discussion. The first 
to be considered herein is one wherein it is contended 
that the court erred in entering a judgment in favor of the 
claimant which is wholly unsupported by the evidence. 

As has been pointed out by quotation from the claim 
the action is predicated on an allegation that claimant was 
induced to agree to accept $25 per month under an order 
which was to be entered against Amos C. Allen in the di- 
vorce case by the promise of deceased that he would per- 
sonally pay the installments or see that they were paid. 

Although apparently the trial court decided the case 
on the assumption that there was an agreement entered 
into between deceased and appellee with respect to accept- 
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ance of $25 per month for child support yet an examina- 
tion of the bill of exceptions contains no evidence to support 
the assumption. The only evidence relating to any kind 
or character of agreement by Chauncey H. Allen to support 
or contribute to the support of the minor children of appellee 
and Amos C. Allen is found in the testimony of Dr. C. J. 
Steen, father of the appellee. There is no word therein to 
indicate that Chauncey H. Allen made any offer to con- 
tribute to the support of the minor children with reference 
to a stipulation signed or to be signed, or any hearing, or 
any proposed order to be entered in the district court for 
Lincoln County, Nebraska, or anywhere else. Further- 
more, there is no direct evidence or evidence from which a 
legal inference could be drawn that Chauncey H. Allen ever 
at any time knew of any proposed stipulation or order, or 
the existence of either after they were respectively signed 
and entered. The evidence bearing on this subject is the fol- 
lowing and it will be observed that nowhere in it is found 
any reference. to a stipulation or other proposed agree- 
ment, or any kind or character of court order: ‘“(Q—Will you 
state as nearly as you can, Doctor, what he said, what you 
said and what Jane said—give us the conversation? A— 
Jane told him that she should have some support for the 
children, and he agreed with her, and she was asking for 
more money—in fact, she wanted $75.00 a month, $25.00 
for each one of the children. * * * Q—Don’t say what she 
was wanting, but say what was said, Doctor. A—AII right. 
Mr. Allen said he would be responsible for the payment of 
$25.00 each month to her for the support of the children. 
Q—Did he say anything about the $75.00? * * * A—His 
only mention of the $75.00 was that it was in excess of 
what he could affort to pay. * * * Q—Did he say anything 
about why he wanted this support money reduced or any- 
thing concerning that? * * * A—No, he did not. Q—After 
discussing it, what did he finally say he would do? * * * 
A—He said that Jane could depend upon the receipt of 
so much—$25.00—each month. * * * Q—Did Mr. Chauncey 
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Allen make any statement as to why he thought Jane should 
reduce her demand to $25.00 per month? * * * A—Yes. He 
felt that if she would reduce it she would be sure to receive 
the amount that was agreed upon. * * * Q—Well, did he 
make any explanation of that in your presence? * * * A— 
Mr. Allen stated several times he felt an interest and a 
love for the children; he expressed the knowledge that he 
did have a duty and an obligation there. * * * A—He said 
that he did have an interest and love for his grandchildren, 
and he intended to see that they were partially provided 
for. * * * Q—TI will ask you, doctor, if you were asked the 
question, ‘What did he say about that?’ * * * Q—And if 
you didn’t answer—that is on Page 15—‘He would be will- 
ing to make a contribution each month for the support of 
the children, and he stated, also, that he figured $25.00 
would be a fair figure in this contribution and he would 
assume the responsibility for this contribution. No time 
was mentioned as to the limit, however.’? A—Yes, I did 
make that answer. * * * Q—And was that answer true, 
doctor? A—Yes. Q—I will ask you if you didn’t also testify 
in connection with this examination Mr. Reed has asked you 


about— — — * * * Q—‘Was there anything else said that 
you remember about this support money and what he was 
going to do — — what Chauncey Allen was going to do, if 


anything?’ And did'you not answer, ‘He was going to see 
that it would be paid regularly.’? A—-Yes, I made that 
reply. Q—Is that true? A—That’s true.” 

Therefore there having been no evidence in proof of the 
existence of the agreement relied on as a basis for recovery 
it would appear that the trial court erred in allowing the 
claim in favor of the appellee. 

Assuming however, as the trial court did, that there was 
evidence of the agreement contended for by appellee in her 
pleadings, still that would not make the judgment rendered 
properly available to her. The judgment would not be prop- 
erly available to her since the agreement, if made, was unen- 
forceable for the reason that it was one inhibited by section 
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36-202, R. S. 1943, which is one of the sections of what is 
commonly referred to as the statute of frauds. The perti- 
nent part of the section is the following: “In the following 
cases every agreement shall be void, unless such agree- 
ment, or some note or memorandum thereof, be in writing 
and subscribed by the party to be charged therewith: (1) 
Every agreement that, by its terms, is not to be performed 
within one year from the making thereof; (2) every special 
promise to answer for the debt, default, or misdoings of an- 
other person; * * *.” 

It will be noted that the ‘pleaded agreement was not 
in writing. The pleaded promise, if made, was to answer 
for the debt or default of Amos C. Allen. 

This statutory provision has been considered on nu- 
merous occasions by this court and its meaning has not been 
extended or expanded by interpretation. Recent cases are 
Grimes v. Baker, 1383 Neb. 517, 275 N. W. 860; Johnson 
v. Anderson, 140 Neb. 78, 299 N. W. 343. 

The appellee contends that the promise here is without 
the statute of frauds and is not controlled by it. With this 
contention we cannot agree. 

The case of Johnson v. AMderton. supra, contains a state- 
ment of the essentials necessary to take an oral promise to 
answer for the debt or default of another out of the inhibi- 
tion of the statute of frauds. In the opinion it was said in © 
interpretation and application of this statutory provision: 
“In the present case the oral promise as claimed was, in 
effect, to pay a primary debt of another antecedently con- 
tracted, and no new consideration moved to the promisor. 
Under these circumstances, ‘It is said that a consideration 
to support a promise, not in writing, to pay the debt of an- 
other must be of a peculiar character, and must operate 
to the advantage of the promisor, and place him under a 
pecuniary obligation to the promisee independent of the 
original debt, which obligation is to be discharged by the 
payment of that debt.’”” The inside quotation, which is 
approved, is from 25 R. C. L., § 79, p. 495. 
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In applying the test of that pronouncement to the case 
at bar it becomes clear that the alleged agreement comes 
within the inhibition of the statute of frauds. 


The promise was to pay the debt of another and there 
was no new consideration, in truth, there was no considera- 
tion at all flowing to the deceased, unless it may be said, as 
appellee substantially contends, that the promise to pay 
was in lieu of an obligation imposed upon him by statute to 
support pauper grandchildren out of which advantage 
flowed to the deceased. 

The two sections of the statute to which reference is 
made are the following: 

“Every poor person, who shall be unable to earn a liveli- 
hood in consequence of an unavoidable cause, shall be sup- 
ported by the father, grandfather, mother, grandmother, 
children, grandchildren, brothers or sisters of such poor 
person if they or either of them be of sufficient ability. 
Every person who shall refuse to support his or her father, 
grandfather, mother, grandmother, child or grandchild, 
sister or brother, when directed by the county board of the 
county where such poor person shall have a legal settlement, 
whether such relative shall reside in the same county or not, 
shall forfeit and pay to such county board, for the use of the 
poor of the county rendering care, such sum as may be by 
such county board adjudged adequate and proper to be paid, 
not exceeding ten dollars per week for each and every week 
for which they or either of them shall fail or refuse, to be re- 
covered in the name of such county board, for the use of 
the poor aforesaid, before a justice of the peace or any 
other court having jurisdiction; Provided, whenever any 
persons become poor persons from intemperance or any 
other bad conduct, they shall not be entitled to support from 
any relative except parent or child. Such poor person en- 
titled to support from any such relative may bring an action 
against such relative for support in his or her own name 
and behalf.” § 68-101, R. S. 1943. 
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“The children shall first be called upon to support parents, 
if there be children of sufficient ability ; and if there be none 
of sufficient ability, the parents of such person shall next be 
called upon; and if there be no parents nor children, the 
brothers and sisters shall be next called upon; and if there 
be no brothers nor sisters, the grandchildren of such poor 
person shall be next called upon, and then the grandparents ; 
Provided, married females, while they live with their hus- 
bands, shall not be liable to a suit for maintenance beyond 
the interest or income of the estate of such married female 
held in her own right.” § 68-102, R. S. 1948. 

It will be observed that in these sections provision is 
made whereby a grandparent may become obligated to sup- 
port his or her pauper grandchildren. It cannot be said 
though that the statute itself fixes the liability. In Howard 
County v. Enevoldsen, 118 Neb. 222, 224 N. W. 280, regard- 
ing the conditions for fixation of liability pursuant to the 
terms of the statute, this court said: “The right of the 
plaintiffs to recover against the defendant is purely statu- 
tory, and to recover against him they must have estab- 
lished their right under the provisions of section 5140, 
Comp. St. 1922 (now section 68-101, R. 8S. 1943), which 
provides: 

“Under that statute, before a recovery could be had the 
plaintiffs were required to prove that Fredricka Petersen 
was a poor person unable to earn a livelihood in consequence 
of some bodily infirmity, idiocy, lunacy or other unavoidable 
cause.” 

There is no evidence of fixation or attempted fixation of 
liability under these statutory provisions. We fail therefore 
to see how they can have any bearing on the matter of con- 
sideration for the alleged agreement which is the subject 
of this action. 

This being true the agreement sued on, if there was 
such an agreement, was nudum pactum, it being without 
consideration. It is well settled by the decisions of this 
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court that an agreement without consideration is nudum 
pactum and is unenforceable. 

If it be assumed that a theory on which this case was 
presented was that an original oral agreement, different 
from the one pleaded, was entered into between deceased 
and appellee whereby deceased undertook to pay or see 
that $25 per month was paid for the support of the chil- 
dren involved, such an agreement would be unenforceable 
for the reason that it was without consideration and nudum 
pactum for. the same reason and on the same basis as the 
pleaded agreement was so declared. It is not contended 
that there was or could be any other or different considera- 
tion for such an original oral agreement than for the one 
described in the pleadings. 

The appellee therefore having failed to prove the ex- 
istence of an oral agreement within the purview of her 
pleadings or the issues presented to the court the trial court 
erred in the first instance in refusing to sustain the mo- 
tion of the executor made at the close of appellee’s case to 
direct a verdict in favor of the said executor. At the close 
of the evidence the court erred in refusing to direct a ver- 
dict in favor of the executor and render judgment in his 
favor. 

The judgment of the district court is reversed with di- 
rections to the district court to dismiss the action. 

REVERSED WITH DIRECTIONS. 

SIMMONS, C. J.,and WENKE, J., concur in the result. 


PAINE, J., dissenting. 

In my opinion, the judgment entered by the district court 
was right, and should have been affirmed by this court. 

The record in this case discloses that Jane Allen, the 
claimant, married Amos C. Allen, a son of Chauncey H. 
Allen, deceased, July 3, 1929, at Lusk, Wyoming, and three 
sons, Roger, born August 29, 19380, Robert, born September 
8, 1982, and James, born June 22, 1935, were the issue of 
this union. Claimant obtained her first divorce in January 
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1936, and the parties were remarried May 22, 1939, after 
which Amos Allen supported his family for three or four 
months and deserted them finally in August or Septem- 
ber 1939. . 

Jane Allen testified that Amos Allen, her husband, drank 
excessively and that he “was sentenced to the penitentiary”’ 
for “writing checks on his father.” The evidence shows that 
during some of this time Chauncey Allen paid $15 a month 
rent for them; that when she was not working her father, 
Dr. Steen, supported her and the boys. 

Jane Allen obtained a final decree of divorce in Lincoln 
County, where she was working as a clerk in the Census 
Bureau. The decree was dated July 2, 1940, which granted 
her the care, custody, and control of the three children, 
tut granted her no alimony, and further provided “that 
the matter of the amount which the defendant shall be re- 
quired to (pay) the plaintiff for the support and mainten- 
ance of said minor children shall not be determined at this 
time, but is expressly reserved until further order of this 
court,” and taxed the costs to the plaintiff. 

On January 29, 1941, Amos Allen married his second 
wife, Marion Hartz, at Chadron, Nebraska. On January 7, 
1942, Jane Allen filed an application in the divorce action, 
setting out that the three boys were in school and needed 
suitable clothing and food, and that their father, Amos 
Allen, had willfully failed, neglected, and refused to pay or 
contribute any sum whatever for their support, and prayed 
that the court make an order directing defendant to pay a 
reasonable sum each month toward their support, mainten- 
ance, and education. 

In the latter part of March 1942, Chauncey Allen, the 
deceased, called Jane Allen, his daughter-in-law, by tele- 
phone and asked her to come up to Mitchell and talk matters | 
over with him. She had no car, and asked her father, Dr. 
C. S. Steen, a dentist at Scottsbluff, to drive her to Mitchell, 
which he did, and ‘they took Jimmy, the youngest grand- 
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son, along with them. They stayed about an hour and a 
half, and Dr. Steen testified as follows: 

“Q-In a general way, can you tell what that conversation 
was—how the conversation came up, what was said 
between Chauncey Allen and Jane Allen on that subject? 
A—Well, we were visiting on different subjects and topics 
and, oh, consuming, oh, perhaps a half-hour or so, and Jane 
asked Mr. Allen what he thought about helping her with 
her children, and he told her—he said that he would be 
willing to help her, and while he felt that she wasn’t getting 
enough, he figured that she should be satisfied with getting 
a sure amount every month rather than depending on a 
greater amount and not being sure of it. * * * Mr. Allen 
said he would be responsible for the payment of $25.00 each 
month to her for the support of the children. Q—Did he 
say anything about the $75.00? * * * A—His only mention 
of the $75.00 was that it was in excess of what he could 
affort to pay. * * * Q—Did Mr. Chauncey Allen make any 
statement as to why he thought Jane should reduce her 
demand to $25.00 per month? * * * A—Yes. He felt that 
if she would reduce it she would be sure to receive the 
amount that was agreed upon. * * * Q—wWell, did he 
make any explanation of that in your presence? * * * 
A—He said that he did have an interest and love for his 
grandchildren, and he intended to see that they were par- 
tially provided for.” 

On cross-examination Dr. Steen was asked if he did not 
testify in the county court on the hearing of the claim, 
about October 12, 1945. “Q-—And if you didn’t answer— 
that is on Page 15—‘He would be willing to make a con- 
tribution each month for the support of the children, and 
he stated, also, that he figured $25.00 would be a fair figure 
in this contribution and he would assume the responsibility 
for this contribution. No time was mentioned as to the 
limit, however.’? A—Yes, I did make that answer.” 

It is clear from this evidence, therefore, that at that 
time this grandfather decided that $25 would be a fair 
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figure for him to pay for the support of his three grandsons; 
he then promised their mother that he would assume the 
responsibility of making a monthly contribution to her in 
that amount. 

It should be kept in mind that this promise by Chauncey 
Allen was made to his daughter-in-law at a time when no 
decree for any support money had yet “been entered in the 
divorce case at North Platte against Amos, and it was also 
before the mother had signed any stipulation in regard 
thereto. 

Nothing in the conversation or agreement made between 
the parties that night referred in any way to a promise by 
the father to answer for the debt or default of Amos. It was 
an original undertaking on his part, and is not governed 
by the statute of frauds. 

In the case of Bader v. Hiscox, 188 Iowa 986, 174 N. W. 
565, we find these words: “The further suggestion by ap- 
pellee, that the alleged promise of the defendant is within 
the statute of frauds, as being an engagement or promise to 
answer for the debt, default, or miscarriage of another, is 
not sound. The defendant did not undertake to answer for 
the debt or default of his son. The promise, if made at all, 
was his own individual undertaking, and this is none the 
less true because his son enjoyed the benefit, in whole or in 
part, of the performance of the agreement on part of the 
plaintiff.” 

Very shortly after this agreement was made between 
Chauncey Allen and Jane Allen, Chauncey Allen’s attorney, 
Frank Reed, prepared a stipulation, to file in the divorce 
case, for support money of $25 a month, which stipulation 
is exhibit No. 5. The attorney also prepared a receipt, 
being exhibit No. 8, and dated April 1, 1942, in which Jane 
Allen acknowledges receipt of $25. 

The claimant stated in her amended claim “That the 
claimant relied upon statements and agreements with 
Chauncey H. Allen, aforesaid, and was induced by his said 
statements to enter into the stipulation aforesaid and to 
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accept an award of the court of twenty-five dollars ($25.00) 
# month for the support of said minor children.” 

Jane Allen testified that she frequently called Chauncey 
Allen after his agreement, asking him for money, and ex- 
hibit No. 6 consists of six checks which he sent her, the 
first dated May 13, 1942, and the last dated December 16, 
1942, the total amount being $90. Chauncey Allen died at 
Mitchell, Nebraska, on March 30, 1945, and Jane Allen filed 
this claim against his estate to collect the balance due on 
the payments he promised her he would make for the sup- 
port of his three grandchildren. ° 

The executor in his brief charges, although the evidence 
does not support the charge, that it is an oral agreement 
to answer for the debt of another, and is a verbal contract 
not to be performed within one year, and unenforceable 
under the statute of frauds. See § 36-202, R. S. 19438. 

This dissent is based on the theory that the record sus- 
tains an affirmance of this case on the ground that the claim 
of the plaintiff is on an entirely independent contract, 
promise, and agreement of the grandfather to pay $25 a 
month for the support of his three grandsons, which was a 
very natural thing for him to do, as it was well known by 
both parties to this contract that Amos, the father, would 
never willingly pay a cent toward the support of his boys. 
Should this meritorious claim be dismissed? 

However, the opinion adopted in this case is based on a 
very strict adherence to the ancient provisions of the stat- 
ute of frauds, which many authorities now believe has en- 
tirely outlived its usefulness—if it ever had any. 

It may, therefore, not be out of place to discuss briefly 
the history of the adoption of the original statute of frauds 
in England. We find at once that as originally enacted it 
contained 25 sections, but only the 4th and the 23d sections 
still survive in England. The original 4th section is the 
forerunner of our Nebraska provision. 
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In any examination it is disclosed that there is grave 
doubt about its authorship. 37 C. J. 8., Statute of Frauds, 
§ 1, p. 513. Lord Nottingham said the statute of frauds 
had its first rise from him. Lord Ellenborough said it was 
drawn by Sir Matthew Hale, but he had died the previous 
Christmas. A civilian judge, Sir Leoline Jenkins, also 
known as Sir Lionel Jenkins, doubtless had much to do 
with the framing of the statute. 

The records disclose that the English statute of frauds 
was passed at the session of Parliament beginning Feb- 
ruary 15, 1676, and received royal assent on April 16, 1677, 
and went into effect June 24, 1677. See Reed, Law of Stat- 
ute of Frauds, § 1, p. 2; 14 Ill. Law Review, p. 3; 26 Har- 
vard Law Review, p. 329. 

Lord Mansfield declared the statute was not drawn by 
Lord Hale “any further than perhaps by his leaving some 
loose notes, which were afterwards unskillfully digested.” 
Roberts, Statute of Frauds (1807), preface p. XVII. Lord 
Chief Justice Wilmot (3 Burr. 1921) said: “Had the Statute 
of Frauds always been carried into effect, according to the 
letter, it would have done ten times more mischief than it 
has done good, by protecting rather than preventing 
frauds.” 

Prof. Thayer, in his “Preliminary Treatise on Evidence,” 
p. 429-431, discusses the statute of frauds, and says it is “a 
very extraordinary enactment to have been passed by an 
English-speaking community in any age, so comprehensive 
is it and so far reaching * * *.”’ 14 Ill. Law Review, p. 7. 

In 15 Canadian Bar Review, beginning at page 585, we 
find the Sixth Interim Report of the English Law Revision 
Committee to the Right Hon. The Viscount Hailsham, 
Lord High Chancellor of Great Britain, published in the 
English Weekly Notes for August 14 and 21, 1937. This 
committee was appointed to consider how far certain legal 
maxims and doctrines require revision in modern condi- 
tions. The committee was required to report specially as to 
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whether certain enactments should be amended or repealed, 
and the first one is “Statute of Frauds, 1677, section 4.” 

In the body of the report, we find this statement: “Con- 
temporary opinion is almost unanimous in condemning the 
Statute and favoring its amendment or repeal.” 

At the end of this long discussion of the English Statute 
of Frauds, we find the “Summary of Recommendations,” 
beginning on page 615, signed by the 14 majority members 
of the committee, and it begins with these words: 

“50. It may be convenient to summarize our recommenda- 
tions which are as follows :— 

“(1) That the following enactments shall be repealed :— 
(a) So much as remains of Section 4 of the Statute 
of Frauds; * * *,” 

Then the minority recommendation also agrees that sec- 

tion 4 of the Statute of Frauds should be repealed. 

This report is also published in full in The Weekly Notes, 
volume for 1937, for August 14, beginning on page 284. 

The question arises: If the committee’s recommendation 
is that it be repealed in England as an anachronism, should 
it be slavishly followed here? 

The statute of frauds was passed to prevent frauds, and 
courts have said many times that it will not be allowed to 
be used to work a fraud upon an innocent person. See Teske 
v. Dittberner, 70 Neb. 544, 98 N. W. 57. 

The question of what cases fall within the requirement of 
the statute of frauds that the agreement, or a memorandum 
thereof, be in writing, and in what cases the statute does not 
apply because it is an original promise, is most difficult to 
decide, for it has been shown that the English authorities, 
as well as those of our country, are in such hopeless con- 
flict that it is impossible to reconcile them. 

Many decisions have turned on the single point: Was the 
promise original or collateral? If the object of the promise 
is to become a surety, that is, a guarantor of another’s debt, 
then it is a collateral promise, and not valid unless found 
in the writing required by the statute. On the other hand, 
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even though the effect of the promise is to pay off the debt 
of another, yet if the evidence discloses that the prime 
purpose and object of the agreement are to carry out some 
design and interest of his own, it is unaffected by the stat- 
ute, because it is an original promise, made on a good con- 
sideration, of benefit or harm, moving between the newly 
contracting parties. 

Now, the first question in the case at bar is whether the 
promise to pay $25 a month for the support of his three 
grandsons, made in his home at Mitchell to their mother, 
is enforceable. The law appears to be that “Whether an 
oral promise to pay the debt of another is enforceable under 
the statute of frauds depends on whether such promise 
jis an original or a collateral promise. The statute applies 
to a promise which is collateral or secondary, and merely 
superadded to that of another, and only to such a promise; 
a promise which constitutes an original or primary obliga- 
tion is not within the statute.” 387 C. J. S., Statute of 
Frauds, § 16, p. 522. The text is sustained by a wealth of 
citations. 

In the early Nebraska case of Fitzgerald v. Morrissey, 
14 Neb. 198, 15 N. W. 233, this court said briefly, in effect, 
that where the leading purpose of the promisor is to gain 
some advantage, or promote some interest or purpose of his 
own, and the promise is a direct undertaking of the prom- 
isor, then it will be valid even though not in writing, and 
is not a collateral promise. See, also, Peyson v. Conniff, 32 
Neb. 269, 49 N. W. 340; Elson v. Nelson, 182 Neb. 532, 
272 N. W. 551. 

“To be within the statute, the promise must be collateral, 
secondary, superadded to that of another. If by the promise 
the promisor incurs an original or primary obligation of 
his own, one not merely collateral or superadded or sec- 
ondary to that of another, it is not within the statute. The 
‘question is one of intent, and is to be ascertained from the 
‘language used in the light of the situation and circum- 
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stances in which it was made.” Kladivo v. Melberg, 210 
Iowa 306, 227 N. W. 833. 

In determining whether an oral promise to another is 
original or collateral, the intention of the parties at the 
time it was made must be-regarded and given effect, and, 
in determining such intention, the situation of the parties, 
the object sought to be accomplished, and all circumstances 
attending the transaction should be taken into account. 
The purposes for which the contract was made may be 
proved, and must be kept in view in its construction. 

“The real character of the promise does not depend al- 
together on the form of expression, but largely on the situ- 
ation of the parties; and the question is always what the 
parties actually understood by the language—whether they 
understood it to be a collateral or a direct promise.” 25. 
R. C. L., Statute of Frauds, § 72, p. 489. See Garren v. 
Youngblood, 207 N. C. 86, 176 S. E. 252, 95 A. L. R. 1182; 
49 Am. Jur., Statute of Frauds, § 638, p. 419; Hines & 
Smith Co. v. Green, 121 Me. 478, 118 A. 296. 

In case of ambiguity, the language is construed most 

strongly against the promisor, being governed by the same 
rules of construction as other contracts. 
_ In a Michigan case, decided in 1867, Blanchard offered. 
to sell his mare for $60. Gibbs asked if he would sell it to- 
Daily for his note if Gibbs would sign it and see that it. 
was paid. Blanchard agreed, and delivered the mare to. 
Daily, who gave his note for six months. Gibbs afterwards. 
endorsed this note on Sunday, which was void in Michigan. 
Without Gibbs’ oral promise, Blanchard would not have- 
delivered the mare. Could Gibbs be held on his oral 
promise? 

The court, with Judge Thomas M. Cooley concurring, 
held that ‘‘The plain, ordinary meaning of the language: 
used in this clause of the statute would seem sufficiently 
to indicate that the class of special promises required to. 
be in writing includes only such as are secondary or col-- 
lateral to, or in aid of the undertaking or liability of some- 
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other party whose obligation, as between the promisor 
and promisee, is original or primary. If there be no such 
original or primary undertaking or liability of another 
party, there is nothing to which the promise in question 
ean be secondary or collateral, and the promise is, there- 
fore, original in its nature, and not within the statute. In 
other words, the statute applies only to promises which are 
in the nature of guaranties for some original or primary 
obligations to be performed by another. This has been 
settled by a remarkably uniform course of decision since 
‘the passage of the statute (29 Car. II, ch. 3, § 4) which does 
not essentially differ from our own and those of most of 
the states of the Union. So numerous and so uniform have’ 
been the decisions upon this point, that it would savor of 
affectation to cite them.” Gibbs v. Blanchard, 15 Mich. 
. 292. This decision was adopted a year after our Nebraska 
statute was enacted in 1866. 

If there is a benefit to the promisor which he did not be- 
fore, and would not otherwise, enjoy and in addition the 
act is done upon his request and credit there ordinarily 
‘arises an original undertaking not within the statute. Sadd 
-y. Siegelbaum, 124 Conn. 383, 200 A. 346. 

“Where an oral promise to pay for goods sold and de- 
‘livered to a third party is an original one and not merely 
:a collateral undertaking, it need not be in writing. The 
determinative test is to whom was credit in fact given.” 
‘Federal Wine & Liquor Co. v. Jabberwock Country Club, 
120 N. J. L. 331, 199 A. 594. See Burke v. Yencsik, 120 
‘Conn. 618, 182 A. 135. 

The case of Davis v. Patrick, 141 U.S. 479, 35 L. Ed. 826, 
12 S. Ct. 58, originally arose in the district court for Knox 
‘County, Nebraska, in 1880, and it finally reached the United 
States Supreme Court. In the opinion written by Justice 
Brewer is found an excellent discussion, holding that a 
-verbal promise to be personally responsible to pay for haul- 
‘ing ore for another was not within the statute of frauds 
:as being a promise to pay the debt of another. 
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In the opinion it is said: “But cases sometimes arise in 
which, though a third party is the original obligor, the pri- 
mary debtor, the promisor has a personal, immediate and 
pecuniary interest in the transaction, and is therefore him- 
self a party to be benefited by the performance of the 
promisee. In such cases the reason which underlies and 
which prompted this statutory provision fails, and the 
courts will give effect to the promise.” It is further said 
that he occupied the position of an original promisor, “and. 
it would be a shadow on justice if the administration of the 
law relieved him from the burden of his promise on the 
ground that it also resulted to the benefit of the mining 
company, his debtor. * * * There is force in this contention, 
as it implies that some one else was also bound, but the real 
character of a promise does not depend altogether upon the: 
form of expression, but largely on the situation of the 
parties; * * *.” 

It is charged by the executor as a ground for reversal in 
the case at bar that the alleged agreement to pay Jane Allen 
$25 a month for the support of the three boys is void be-- 
cause it could not be fully performed within one year. 

“So it is the generally accepted rule that to bring a con-- 
tract within its operation there must be an express and 
specific agreement not to be performed within the space: 
of a year; if the thing may be performed within the year, 
it is not within the statute, a restricted construction being: 
given to the statute on account of the negative form of the 
provision.” 25 R. C. L., Statute of Frauds, § 29, p. 454.. 
See, also, § 31, p. 457. 

“The words ‘cannot be fully performed’ must be taken 
literally. The fact that performance within a year is: 
highly improbable or not expected by the parties does not: 
bring a contract within the Statute.” 1 Restatement,. 
Contracts, comment b, § 198, p. 262. 

An agreement contingent on the life of a person is not 
within the statute, because by the death of the person within 
one year a valid performance may be had within that time.. 
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“This, according to the majority view, is true even where 
performance is contingent on the death of more than ere 
person.” 49 Am. Jur., Statute of Frauds, § 30, p. 392. 
See Powder River Live Stock Co. v. Lamb, 38 Neb. 339, 56 
N. W. 1019; Smith, Law of Fraud, § 347, p. 418; 50 Am. 
Jur., Support of Persons, § 4, p. 871; Moore v. Fox (N. Y.) 
10 Johns, 244, 6 Am. Dec. 328. 

It is clear that the statute does not apply in the case at 
bar, for all three of these grandsons might have suffered 
death by accident or disease within a year. 

Insofar as said payments are a contingent liability on the 
estate of Chauncey Allen after his death, we are inclined to 
the opinion that the deceased intended such payment of 
$25 a month to continue so long as needed for the educa- 
tion and support of his grandsons. 

It was shown that the promisor had a personal, imme- 
diate, and long-continued interest in these boys. It is not 
unreasonable to conclude that his obligation to pay a small 
part of their support was not to cease with his death. There 
was no express limitation of time within which such pay- 
ments should cease. See Smith v. North Louisiana Sana- 
tarium, 181 Ark. 986, 26 S. W. 2d 97; Toland v. Stevenson, 
59 Ind. 485; Barrett v. Towne, 196 Mass. 487, 82 N. E. 698. 

In regard to the consideration for the promise made by 
Chauncey Allen, this court has held: “Where a promise to 
pay the debt of a third party is a new and independent con- 
tract founded on a new consideration of benefit to the 
promisor, or injury to the promisee, it is not within the 
statute of frauds, and need not be in writing.” Swayne v. 
Hill, 59 Neb. 652, 81 N. W. 855. See, also, Clay v. Tyson, 
19 Neb. 530, 26 N. W. 240. 

This dissent is based upon the approved rule that “The 
applicability of the statute to an oral promise does not de- 
pend upon the question as to whether there is a considera- 
tion for the promise which would be sufficient to support it 
if it were not for the Statute of Frauds. The real question 
is whether or not the consideration is of a character which 
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stamps the promise as an original one. * * * If the benefit 
accruing is direct and personal, then the promise is 
original within the rule, and the validity thereof is not af- 
tected by the Statute of Frauds.” Annotation, 8 A. L. R. 
1199. 


HARVEY RICHARD LIPPINCOTT, JR., APPELLEE AND CROSS- 
APPELLANT, V. ENA F. LIPPINCOTT WOLSKI, APPELLANT. 
25 N. W. 2d 747 
FILED JANUARY 10, 1947. No. 32119. 


1. Venue: Courts. A court has no jurisdiction over the subject 
matter, in an action brought under section 25-402, R. S. 1943, 
which provides that an action involving separate tracts of real 
estate, situated in different counties, may be brought in any 
county in which any tract, or part thereof, is situated, when the 
pleadings disclose that none of the defendants have or claim any 
interest, adverse to plaintiff, in the property situated in the 
county in which the action is brought. 

2. Courts: TRIAL. Want of jurisdiction of the subject matter of the 
action is a defect which it is the duty of the court to notice, of 
its own motion, by dismissal of the action or other suitable action, 
at any stage of the proceedings. 


APPEAL from the district court for Buffalo County: E. G. 
REED, JUDGE. Reversed and remanded with directions. 

Mothersead & Wright, Hamer, Tye & Worlock, and 
Lewis F. Shull, for appellant. 

W. L. Minor and Ward W. Minor, for appellee. 

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
and WENKE, JJ., and WILSON, District Judge. 

WILSON, District Judge. ; 

This action was brought in the district court for Buffalo 
County by Virginia Lippincott as plaintiff and subsequently 
prosecuted by Harvey Lippincott, Jr., as substituted plain- 
tiff and appellee herein, against his mother, Ena Lippin- 
cott, now Ena F. Lippincott Wolski, defendant and ap- 
pellant herein, and others as defendants. The purpose of 
the action was to cancel two separate conveyances executed 
by the original plaintiff in favor of defendant Harvey Lip- 
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pincott, one conveyance covering real estate in Buffalo 
County and the other conveyance covering real estate in 
Scotts Bluff County, which conveyances plaintiff alleged 
were obtained by intimidation and duress; and to remove 
the cloud of said conveyances on plaintiff’s title to the 
properties in both counties; and further, as added by an 
amended petition subsequently filed by Harvey Lippincott, 
Jr., as substituted plaintiff, to restrain and enjoin the de- 
fendants from claiming any interest in said properties in 
both counties, and from interfering with plaintiff’s title 
thereto. The petitions also prayed for general equitable 
relief. 

The record does not disclose that trial of this actign has 
been had on its merits, but in and during the pendency of 
the action the district court for Buffalo County, on plain- 
tiff’s application, issued restraining orders, temporary in- 
junctions, and finally a permanent injunction restraining 
‘and enjoining defendant Ena Lippincott from taking pos- 
session of the properties in Scotts Bluff County and from 
prosecuting an action commenced by her against Harvey 
Lippincott, Virginia Lippincott, and Harvey Lippincott, Jr., 
in the district court for Scotts Bluff County, to quiet title 
in her to some of the Scotts Bluff County properties in 
question. Upon the overruling of her motion for new trial, 
the defendant Ena Lippincott Wolski perfected this appeal 
from the issuance of the permanent injunction, contending, 
among other things, that the district court for Buffalo 
County had no jurisdiction over her person or the subject 
matter of the action, insofar as it related to the property in 
Scotts Bluff County. We decide that the contention of the 
defendant and appellant Ena Lippincott Wolski, in this 
regard, must be sustained. 

The following is a review of the proceedings had in this 
case, which we deem sufficient, but necessary, for a proper 
understanding and determination of the issues involved. 

In view of the identical surnames of all these original 
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parties, we will take the liberty of referring to them by 
their given names, as a matter of convenience. 

On May 26, 1942, this action was commenced in the dis- 
trict court for Buffalo County, Nebraska, by Virginia, as 
plaintiff, against Ena, James, Philipina, and Harvey, as 
defendants. The petition alleged that the plaintiff was the 
owner of certain properties in Buffalo and Scotts Bluff 
Counties, Nebraska, the title to which she obtained by two 
separate deeds dated January 20, 1940, from defendant 
Harvey, whom she alleged to be her husband, one convey- 
ance covering the Scotts Bluff County property and the 
other the Buffalo County property. The petition also al- 
leged, and it is undisputed, that defendant Ena obtained a 
divorce from Harvey in the district court for Scotts Bluff 
County, Nebraska, on March 11, 1941, the decree being sub- 
sequently affirmed, as to the divorce, but reversed as to the 
property distribution, by this court on March 27, 1942; and 
this divorce action was still pending at the time the petition 
in the case at bar was filed; that Ena and Harvey had been 
purportedly divorced in Nevada on February 26, 1937, and 
thereafter on November 4, 1937, plaintiff Virginia and 
Harvey were purportedly married; and, presumably be- 
cause the Scotts Bluff County, Nebraska divorce to Ena 
invalidated her Nevada divorce and Virginia’s first mar- 
riage to Harvey, Virginia and Harvey were married on 
March 28, 1942. 

The petition further alleged that plaintiff Virginia, on 
March 7, 1941, reconveyed both the Buffalo and Scotts Bluff 
County properties involved, to Harvey, by two separate 
deeds covering the property in each county, and that said 
deeds were involuntarily executed by her and were ob- 
tained by duress, undue influence, and intimidation of 
Harvey and his attorneys in the Scotts Bluff County divorce 
action and were therefore void but constituted a cloud on 
plaintiffs title to the properties in both counties; and that 
defendant Ena claimed some interest in the real estate and 
defendants James and his wife Philipina claim some in- 
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terest under a trust agreement, a copy of which is attached 
to the petition, and discloses that it is dated February 11, 
1938, and covers only Scotts Bluff County property and not 
the Buffalo County property involved in this action. The 
petition prayed for cancellation of the deeds referred to 
and general equitable relief. Personal service as to this 
petition was had on defendants Philipina and Harvey and 
residence service upon defendant James, all in Buffalo 
County, and personal service on defendant Ena in Scotts 
Bluff County. 

On October 30, 1944, Harvey, Jr., as substituted plain- 
tiff, filed an amended petition, which adds as defendants, 
James W. Lippincott, Jr., Velma Lippincott Kellums, 
Harold W. Lippincott, C. R. Barton, clerk of district court 
of Scotts Bluff County, and Kent Lane; and which alleged, 
so far as material herein, substantially the same facts as 
the original petition, but in addition thereto alleged the 
acquisition of title to the properties in both counties by 
Harvey, Jr., by two separate conveyances dated September 
7, 1944, from the former plaintiff Virginia and her then 
husband, defendant Harvey, one conveyance covering the 
Scotts Bluff County and the other the Buffalo County prop- 
‘erty; and the amended petition prayed also that the defend- 
ants be enjoined from interfering with, or claiming any 
interest in the properties involved and for general equitable 
relief. 

Subsequently, on applications of Harvey, Jr., as substi- 
tuted plaintiff, restraining orders and temporary injunc- 
tions were issued by the district court for Buffalo County 
in the action in the case at bar, restraining and enjoining 
defendant Ena from taking possession of the Scotts Bluff 
County land and from prosecuting an action commenced 
by her in the district court for Scotts Bluff County to quiet 
title in her to said land, against Harvey, Virginia, and Har- 
vey, Jr., as defendants. Throughout the proceedings de- 
fendant Ena objected to the jurisdiction of the district 
court for Buffalo County over her person and the subject 
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matter of the action, insofar as it involved the Scotts Bluff 
County property, by special appearances which were over- 
ruled, and in answers alleged that she was a resident of 
Scotts Bluff County and that she had and claimed no in- 
terest in the Buffalo County property. 

Finally, on March 8, 1946, the district court for Buffalo 
County, in the case at bar, issued a permanent injunction, 
enjoining defendant Ena from proceeding with her action 
to quiet title in the district court for Scotts Bluff County; 
and upon the overruling of her motion for a new trial, said 
defendant brings this appeal. 

The pertinent facts, aside from the proceedings them- 
selves above reviewed, are undisputed, and, in their chrono- 
logical order are as follows: 

On February 26, 1937, Ena was purportedly divorced 
from Harvey in Nevada; on November 4, 1937, the original 
plaintiff Virginia and Harvey were purportedly married in 
Nevada; on January 20, 1940, Harvey conveyed all the 
properties in both Buffalo and Scotts Bluff Counties to Vir- 
ginia, there being two deeds, each covering the properties 
in one county; on April 5, 1940, Ena brought suit for di- 
vorce against Harvey in Scotts Bluff County, Nebraska, 
and a decree of divorce was entered in said action in plain- 
tiff’s favor on March 11, 1941, which decree assigned to 
Ena a part only of the Scotts Bluff County land, and none 
of the Buffalo County land, involved in the case at bar; on 
appeal from this divorce decree this court, on March 27, 
1942, affirmed the decree as to the divorce but reversed 
it as to the alimony award and the assignment of property. 
See Lippincott v. Lippincott, 141 Neb. 186, 3 N. W. 2d 207. 
On retrial as to alimony the district court for Scotts Bluff 
County, on August 14, 1943, again assigned as alimony to 
plaintiff Ena a part only of the Scotts Bluff County prop- 
erty and none of the Buffalo County property involved in 
this action; and, upon appeal, this decree was affirmed by 
this court on March 17, 1944. See Lippincott v. Lippincott, 
144 Neb. 486, 13 N. W. 2d 721. During the progress of the 
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first trial in the divorce action in Scotts Bluff County on 
March 7, 1941, Virginia executed to Harvey the two con- 
veyances, one covering the Scotts Bluff County property 
and the other the Buffalo County property, involved in this 
action, these being the conveyances which plaintiff seeks 
to have canceled in the case at bar. 

Plaintiff’s amended petition alleged that during the sec- 
ond appeal of the divorce action to this court, the dates 
not being given, Harvey executed quitclaim deeds to all of 
the properties in both counties, in perfecting his appeal in 
the divorce case, and thereafter executed deeds to all of the 
properties to Virginia. On March 28, 1942, Virginia and 
Harvey were married; on September 7, 1944, Virginia and 
Harvey, as wife and husband, executed to Harvey, Jr., two 
conveyances, each covering the property in one county, in- 
volved in this action. 

On July 6, 1945, this court in State ex rel. Wolski v. Reed, 
146 Neb. 348, 19 N. W. 2d 545, denied the application of 
defendant Ena for a writ of mandamus to compel the dis- 
trict court for Buffalo County to vacate the temporary in- 
junction issued in the case at bar, with respect to the Scotts 
Bluff County property, on the ground that the relator, being 
the defendant Ena in the case at bar, had an adequate 
remedy at law in the premises and therefore mandamus 
would not lie. The opinion of this court in the mandamus 
action contains a good review of the history of this litiga- 
tion but the issues involved in the case at bar were not in 
any manner considered or decided. 

On -November 23, 1945, defendant Ena commenced her 
action as plaintiff in the district court for Scotts Bluff 
County, Nebraska, against Harvey, and Virginia and Har- 
vey, Jr., as defendants, to quiet her title to the Scotts Bluff 
County properties awarded her by the divorce decree. 

While other questions are raised, we find it necessary to 
consider only the principal and decisive issue involved, 
namely, whether or not the district court for Buffalo County 
had jurisdiction of the subject matter of this action, insofar 
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as it involved the real estate in Scotts Bluff County. The de- 
termination of this question depends upon a proper con- 
struction of sections 25-401 and 25-402, R. S. 1948, pro- 
viding the venue of actions involving real estate. 

Section 25-401, R. S. 1948, so far as material herein, is 
as follows: 

“All actions to recover damages for any trespass upon or 
any injury to real estate shall be brought only in the county 
where such real estate or some part thereof is situated, 
* * * and all actions for the following causes must be 
brought in the county in which the subject of the action is 
situated, except as provided in section 25-402; (1) for the 
recovery of real property or of an estate or interest. 
therein; * * *.” 

Section 25-402, R. S. 1948, is as follows: 

“If the real property, the subject of the action, be an en- 
tire tract, and situated in two or more counties, or if it con- 
sists of separate tracts situated in two or more counties, 
the action may be brought in any county in which any tract 
or part thereof is situated, unless it be an action to recover 
the possession thereof. And if the property be an entire 
tract, situated in two or more counties an action to recover 
the possession thereof may be brought in either of such 
counties; but if it consists of separate tracts in different. 
counties, the possession of such tracts must be recovered by 
separate actions brought in the counties where they are 
situated.” (Italics supplied.) 

The properties in Scotts Bluff and Buffalo Counties, in- 
volved herein, did not of course constitute ‘‘an entire tract, 
and situated in two or more counties” within the above 
guoted statute. If, as defendant contends, the instant ac- 
tion is in reality one to recover possession of real estate, 
in view of the restraining orders and the injunction issued 
in this case, then there would be no question, under the ex- 
press provisions of the above statute, that the action could 
be brought only in the county where the property was situ- 
ated. Plaintiff contends, however, that this is not an action 
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to recover possession of the property involved, since plain- 
tiff has at all times been and now is, and defendant never 
has been, in actual possession; and that the action is one to 
quiet title and to keep defendant out of possession. Accept- 
ing plaintiff’s contention, in this regard, as correct, for the 
purpose of this opinion, and considering that this action is 
not one to recover possession, then jurisdiction in the case at 
bar. depends solely on the following provision of the 
statute in question: 


“ * * *® or if it consists of Separate tracts situated in two 
or more counties, the action may be brought in any county 
in which any tract or part thereof is situated, * * *.” 

Defendant contends that the petition, in the case at bar, 
discloses that none of the defendants in the action have or 
claim to have any interest whatever in the Buffalo County 
property, and we decide that this is true. 

As to the defendant Harvey, it is true that he originally 
conveyed the properties in both counties to the original 
plaintiff, Virginia, and that she reconveyed them to him, by 
the deeds sought to be canceled in this action. However, 
Harvey subsequently conveyed all the properties in both 
counties again to Virginia and subsequently joined with 
Virginia, his then wife, in conveying all of the properties in 
both counties to the substitute plaintiff, Harvey, Jr., on 
September 7, 1944. In fact, the latter conveyances consti- 
tute the foundation for the substitution of Harvey, Jr., as 
plaintiff, and for his amended petition. Upon what theory 
Harvey was continued as a defendant in the amended peti- 
tion is not apparent. It seems entirely clear, from the 
amended petition itself, that he neither has nor claims 
any interest adverse to the substituted plaintiff, with re- . 
spect to the properties in either county. The question of 
jurisdiction over the subject matter must be determined, 
of course, from the amended petition, and not from the 
original petition which it superseded. Harvey’s answer is a 
general denial and makes no claim of any interest in the 
Buffalo County property. 


938 NEBRASKA REPORTS [VoL. 147 


Lippincott v. Wolski 


Defendant James, and his wife Philipina, are alleged to 
have some interest in the properties under the trust agree- 
ment, a copy of which is attached to the petition. This 
agreement shows on its face that it covers and deals only 
with the Scotts Bluff County property and would give these 
defendants only an action to enforce the trust agreement 
against the Scotts Bluff County property, or a personal ac- 
tion against Harvey, who executed the trust in their favor. 
It contains no provision which gives said defendants any 
interest in or claim upon the property in Buffalo County. 
The fact that these defendants might, at some future date, 
obtain a personal judgment against Harvey, under this 
trust agreement, obtained in or transcripted to Buffalo 
County, thus making it then a lien on the property in said 
county, does not give said defendants -any present lien or 
claim upon or interest in said property, adverse to plain- 
tiff or otherwise. The answer of these two defendants pre- 
sents only their rights under the trust agreement with 
reference to the Scotts Bluff County property, and makes 
no claim of any interest in the Buffalo County property. 

As to the defendant and appellant Ena, it is equally clear, 
from the amended petition itself, that she has and claims 
no interest of any kind in the Buffalo County property, 
adverse to plaintiff or otherwise. She had been entirely di- 
vested of all of her interest in all the properties involved 
in this action, except a part of the Scotts Bluff County 
property, by the second decree of the district court for 
Scotts Bluff County, granting her a divorce from Harvey 
and assigning to her a second time a part only of the Scotts 
Bluff County property and none of the Buffalo County 
property involved in this action; this decree having been 
finally affirmed by this court on March 17, 1944, prior to 
the filing of the amended petition, which, instead of the 
original petition which it superseded, must control. Her 
answer disclaims for herself, and denies that any other 
defendant has, any interest in the Buffalo County property, 
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and challenges the jurisdiction of the court over the subject 
matter of the action. 

As to the remaining defendants, added by the amended 
petition, no facts are alleged which would give any of them 
any interest in the Buffalo County property. Whatever in- 
terest they are alleged to have or could possibly claim, 
under the facts alleged in the amended petition and the 
answer filed by only one of them, relates solely to the Scotts 
Bluff County property, with reference to the rents there- 
from, or under the trust agreement referred to. 

Thus it is evident, and we decide, that the pleadings, and 
for that matter the amended petition itself, disclose that, 
while the action purports to involve properties in two sep- 
. arate counties, plaintiff in fact alleged no claim or interest 
of any defendant adverse to plaintiff or otherwise, in the 
Buffalo County property and no defendant presented any 
such claim by answer. It follows that, although plaintiffs 
included the Buffalo County property in their action, they 
in fact had and stated no cause of action against any de- 
fendant with respect thereto. What is the effect, then, of 
this situation upon the question of the court’s jurisdiction 
over the subject matter of this action, under the venue 
statutes of this state hereinbefore quoted and referred to? 

It seems that the meaning and application of the par- 
ticular provision of our venue statute, providing that when 
the property consists of separate tracts situated in two or 
more counties, the action may be brought in either county, 
as applied to the situation in the case at bar, has not been 
considered and is a matter of first impression in this juris- 
diction. 

Section 25-504, R. S. 1948, provides “When the action is 
rightly brought in any county, according to the provisions 
of this code, a summons shall be issued to any other county, 
against any one or more of the defendants at the plaintiff’s 
request.” 

This provision has been construed by this court to mean 
that the action is not rightly brought, so as to authorize 
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service on a defendant in another county, when it develops 
that plaintiff has no issuable controversy as to the defend- 
ant served with summons in the county of the forum, and 
no reasonable basis for a cause of action against him, and 
said defendant has no substantial interest in the suit, ad- 
verse to plaintiff. See Bailey v. Chilton, 106 Neb. 795, 184 
N. W. 939; Morearty v. Strunk, 118 Neb. 718, 226 N. W. 
829; Lindeman v. Calamus Irrigation District, 122 Neb. 
1, 288 N. W. 762. 

In other words, plaintiff’s right, under this statute, to 
have service upon a defendant in a foreign county, is entirely 
dependent upon his alleging, and finally proving, a cause of 
action against the defendant served in the county of the 
forum. By analogy, at least, it would seem to follow that 
plaintiff’s right, in an action involving real estate, to join 
property in a foreign county, under the venue statute per- 
mitting the action to be brought in either county, where 
properties in different counties are involved, is likewise 
dependant upon his alleging and establishing a cause of 
action against at least one of the defendants, with respect 
to the property in the county of the forum. In the case 
at bar no such cause of action is alleged against any of the 
defendants. 

In Jones v. Redemption & Investment Co., 79 Kan. 477, 
99 P. 1129, a venue statute identical with the Nebraska 
statute under consideration herein was involved, an action 
having been brought in Sedgwick County, Kansas, to quiet 
plaintiff’s title to land in that county, against defendants 
who claimed interest in that land only; and also to quiet 
title to land in Scott County, Kansas, against certain de- 
fendants who claimed no interest in the Sedgwick County 
land but only in the Scott County land. The Supreme Court 
of Kansas held that the court had no jurisdiction over the 
Scott County land in such action, and in its opinion said: 

“The Code requires that an action for the determination 
of any right or interest in real estate must be brought in 
the county where the land lies (Code Civ. Proc. § 46 (Gen. 
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St. 1901, § 4476)), unless several tracts be involved, in 
which event the action may be brought in the county where 
any one of them is situated, except in actions for possession 
(Code Civ. Proc. § 47 (Gen. St. 1901, §4477)). The plain- 
tiff argues that section 47 must be given a literal interpreta- 
tion, and hence that it is wholly immaterial that the claim- 
ants of the land in controversy were not interested in any 
other tract and that none of their codefendants were in- 
terested in their land. Such an interpretation violates the 
clear spirit and purpose of the Code, which so far as pos- 
sible makes actions relating to real estate local. If a party 
claim an interest in a tract of land adverse to another, the 
matter must be litigated in the court where the land lies. 
If, however, the claimed interest extends to several tracts 
in different counties, the adverse party may sue the claim- 
ant to determine such interest in any one of the counties. 
But a claimant cannot be compelled to defend his right to a 
tract of land lying in one county, in which he alone is in- 
terested adversely to the plaintiff, in an action brought 
against a stranger, in some other county, to determine 
rights to land lying there in which no one but the stranger 
is interested adversely to the plaintiff. 

“The question is not one of misjoinder of causes of action, 
but is one of venue over disconnected and unrelated sub- 
jects of action, and the plaintiff could not enlarge the juris- 
diction of the Sedgwick county court to include Scott 
county land claimed only by the plaintiffs in error, by suing 
other defendants in Sedgwick county who claimed Sedgwick 
county land only.” 

MeNee v. Hart, 117 Okla. 220, 246 P. 373, also involved 
a venue statute identical with the Nebraska statute in ques- 
tion, and an action brought in Oklahoma County to quiet 
plaintiff’s title to land in that county against certain de- 
fendants who claimed an interest in that land only, and 
also to quiet title to land in Garvin County against de- 
fendants who claimed no interest in the Oklahoma County 
land. The Supreme Court of Oklahoma held that the court: 
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had no jurisdiction in that action over the Garvin County 
land, and said: ‘‘None of them claimed any interest in all of 
the tracts described, and under this state of the pleading 
we hold that the trial court was correct in sustaining the 
motions of the’defendants * * *. This court in the case of 
Keenan v. Chastain et al., 64 Okl. 16, 157 P. 326, said: ‘The 
question of jurisdiction is primary and fundamental in 
every case, and cannot be waived by the parties or over- 
looked by the court. It is the bounden duty of the court 
to examine into its jurisdiction, whether raised by any 
party or not, and sua sponte to determine its own juris- 
diction.’ * * * 

“We think it clear that plaintiff’s petition was subject 
to the motion made. It is also evident that he could not 
have amended his petition under the law of this jurisdiction, 
because it is obvious that to have stated the real facts in his 
petition would have disclosed lack of jurisdiction. There is 
no community of interest, no privity of estate, nor privity 
of contract between all of the defendants which would be 
necessary to plead before an action of this character could 
be maintained in a county other than the county where the 
lands involved are situated.” 

In Banbury v. Brailsford, 158 P. 2d 826, the Supreme 
Court of Idaho had under consideration a venue statute 
similar to and not substantially different from the Ne- 
braska statute in question, and which provided that actions 
involving real estate “must be tried in the county in which 
the subject of the action, or some part thereof, is situated,” 
but that “ ‘where the real property is situated partly in one 
county and partly in another, the plaintiff may select either 
of the counties, and the county so selected is the proper 
county for the trial of such action.’”’ In that case, as in 
the case at bar, plaintiff sued in one county to cancel two 
deeds covering real estate in the county of suit and another 
county. The court held that it had no jurisdiction, notwith- 
standing these provisions of the Idaho venue statute, above 
quoted, because it appeared that defendant had reconveyed 
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to plaintiff his interest in the land in the county of suit, the 
legality of which reconveyance was not questioned, and the 
defendant had disclaimed, in the action, any interest in said 
property. 

These decisions in other jurisdictions, above reviewed, 
involving substantially the issue in the case at bar, appeal 
to us as being entirely logical and based on sound reason- 
ing. To construe the venue statute involved otherwise 
would leave,a plaintiff free to join, in an action in one 
county, as many separate actions as he chose, involving 
real estate in the county of the forum and other counties, 
notwithstanding the defendants as to the property in each 
county were separate and distinct from the defendants as 
to the property in each of the other counties, and had no 
interest in or claim with respect to such other property, 
even though, as in Banbury v. Brailsford, supra, and in the 
case at bar, plaintiff alleged no interest or claim of any 
defendant in the property in the county of the forum and no 
defendant made any such claim. 

We hold that the court has no jurisdiction over the sub- 
ject matter, in an action brought under section 25-402, R. S. 
1943, which provides that an action involving separate 
tracts of real estate, situated in different counties, may be 
brought in any county in which any tract, or part thereof 
is situated, when, as in the case at bar, the pleadings dis- 
close that none of the defendants have or claim any interest, 
adverse to plaintiff, in the property situated in the county 
in which the action is brought. 

It therefore follows that the trial court had no juris-~ ° 
diction over the subject matter of the action in the case at: 
bar, and therefore had no jurisdiction to issue the perma-. 
nent injunction from which this appeal is taken. This con-. 
clusion disposes of a cross-appeal taken by plaintiff herein, 
which assigns as error the trial of the action for permanent. 
injunction, over: plaintiff’s objection, during the absence: 
of plaintiff in the armed services: 
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Although that part of plaintiff’s action which seeks to 
cancel the deeds and quiet plaintiff’s title are not before this 
court on this appeal, and apparently has not yet been tried, 
nevertheless this court has been required to consider and 
has determined, of necessity, the court’s jurisdiction over 
the subject matter of the entire action. It is fundamental 
that want of jurisdiction of the subject matter of the action 
is a defect which is the duty of the court to raise, of its 
own motion, by dismissal of the action, or other suitable 
action, at any stage of the proceedings. Stewart v. Herten, 
125 Neb. 210, 249 N. W. 552. 

Accordingly the judgment of the trial court, granting the 
permanent injunction appealed from, is reversed and the 
cause remanded with directions to vacate the permanent 
injunction together with the restraining orders and tem- 
porary injunctions preceding it, and to dismiss the action. 

REVERSED WITH DIRECTIONS. 


ENA F. WOLSKI, PLAINTIFF IN ERROR, V. HARVEY RICHARD 
LIPPINCOTT, JR., DEFENDANT IN ERROR. 
25 N. W. 2d 754 
FILED JANUARY 10, 1947. No. 32152. 

1. Courts. Where the court has no jurisdiction over the subject 

matter of the action, all proceedings in such action are void. 
2. Contempt. Refusal to obey a void order or judgment is not 

contempt. 


Error to the district court for Buffalo County: E. G. 
REED, JUDGE. Reversed and dismissed. 

Mothersead & Wright, Homer, Tye & Worlock, and 
Lewis F. Shull, for plaintiff in error. 

Minor & Minor, for defendant in error. 

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
and WENKE, JJ., and WILSON District Judge. 

WILSON, District Judge. 

Plaintiff in error, hereinafter called the defendant, was 
convicted for contempt, and prosecutes error to this court. 
We reverse the judgment of the trial court. 


VOL. 147] JANUARY TERM, 1946 945 


Wolski v. Lippincott 


The action out of which the contempt proceeding arises 
was commenced in the district court for Buffalo County by 
Virginia Lippincott, as plaintiff, and subsequently prose- 
cuted by defendant in error, hereinafter called the plaintiff, 
as substituted plaintiff, against defendant in this action and 
others as defendants. The purpose of the action was to can- 
cel conveyances made by the original plaintiff, Virginia 
Lippincott, to Harvey Lippincott, one of the defendants, of 
property in both Buffalo and Scotts Bluff Counties, and to 
quiet plaintiff’s title to said properties; and further, to 
enjoin the defendants in said action from claiming any in- 
terest in said properties. 

The record does not disclose that said action has been tried 
with reference to the cancellation of the deeds and the 
quieting of plaintiff’s title, but in and during the pendency 
of the action the court issued a restraining order, and sub- 
sequently a temporary injunction, enjoining the defendant 
in the case at bar from entering or attempting to enter upon 
the Scotts Bluff County property, involved in the action. 
After citation and trial defendant was found guilty of 
contempt for violation of the temporary injunction. From 
this judgment defendant prosecutes error to this court, 
contending that the court lacked jurisdiction over the sub- 
ject matter of the action and the temporary injunction 
was therefore void; and that accordingly defendant could 
not be in contempt for violation thereof. 

Subsequent to the issuance of the temporary injunction, 
and prior to defendant’s conviction for contempt, a perma- 
nent injunction was issued enjoining defendant from pro- 
ceeding with an action to quiet title, which she had com- 
menced in the district court for Scotts Bluff County, with 
reference to the property in that county. Upon defendant’s 
appeal from this injunction this court held, in Lippincott 
v. Wolski, ante p. 930, 25 N. W. 2d 747, that the district 
court for Buffalo County had no jurisdiction over the sub- 
ject matter of the action, because the pleadings disclosed 
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that none of the defendants in said action had or claimed 
any interest in the property in Buffalo County. The judg- 
ment of the trial court was reversed and the case remanded, 
with instructions to the trial court to vacate the temporary 
injunction, involved in the case at bar, and the permanent 
injunction appealed from in that action, and to dismiss the 
action. 

Reference is made to the opinion of this court in Lippin- 
cott v. Wolski, supra, for an adequate review of the pro- 
ceedings and the undisputed pertinent facts established by 
the record in the case at bar. 

We consider that the decision of this court in Lippincott 
v. Wolski, supra, controls and is decisive of the case at bar. 
The parties to the instant: action were also parties to that 
action, in which this court held that the trial court had no 
jurisdiction over the subject matter of the action; and this 
conclusion, of course, renders the temporary injunction, for 
the violation of which defendant was found guilty of con- 
tempt, void and a nullity. 

The rule is fundamental :that, where the court has no 
jurisdiction over the subject matter of the action, all pro- 
ceedings in such action are void. In re Estate of Hansen, 
117 Neb. 551, 221 N. W. 694; 14 Am. Jur., Courts, § 167, 
p. 367; 21 C. J. S., Courts, § 116, p. 177; In re Sawyer 124 
U. S. 200, 31 L. Ed. 402, 8 8S. Ct. 482. 

The rule is likewise well settled that refusal to obey 
a void order or judgment is not contempt. Calvert v. State, 
34 Neb. 616, 52 N. W. 687; 17 C. J. S., Contempt, § 14, p. 
19; 43 C. J. S., Injunctions, § 259, p. 1007; 12 Am. Jur., 
Contempt, § 26, p. 408; In re Sawyer, supra, McHenry v. 
State, 91 Miss. 562, 44 So. 831, 16 L. R. A. N. S. 1062; 
Note 16 L. R. A. N.S. 1063; Hay v. Hay, 40 Idaho 159, 232 
P. 895; Maier v. Luce, 61 Cal. App. 552, 215 P. 399; Bot- 
tom v. City of Edwardsville, 308 Ill. 68, 189 N. E. 5; 
Dayton v. Patterson, 216 Iowa 1382, 250 N. W. 595; State 
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ex rel. Costello v. District Court, 86 Mont. 387, 284 P. 128.. 
For the reasons stated the judgment of the trial court 
is reversed and the contempt proceeding dismissed. 
REVERSED AND DISMISSED. 


HORACE V. SHAFFER, APPELLANT, V. RALPH E. THULL ET AL., 
APPELLEES, AND GERTRUDE SHAFFER, APPELLANT, V. RALPH 
E. THULL ET AL., APPELLEES. 

25 N. W. 2d 755 
Fivep JANUARY 17, 1947. Nos. 32099, 32100. 
Automobiles: MASTER AND SERVANT. A person is liable for the negli- 

gent operation of an automobile by his servant or agent only 
where such servant or agent, at the time of the accident, was 
engaged in his employer’s or principal’s business with his know- 
ledge and direction. 
APPEAL from the district court for Douglas County: 
WILLIS G. SEARS, JUDGE. Affirmed. 
Gross & Welch, for appellants. 
G. M. Tunison, for appellees. 
Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ., and WILSON, District 
Judge. 


SIMMONS, C. J. 

Plaintiffs Shaffer were struck by an automobile driven 
by defendant Thull. Plaintiffs brought separate actions for 
damages against Thull and defendant Hansen, Thull’s em- 
ployer. They were consolidated for trial. At the close of 
plaintiffs’ case in chief, the actions were dismissed as to 
defendant Hansen. Plaintiffs appeal, contending that the 
trial court erred in its order of dismissal. We affirm the 
judgment of the trial court. 

Plaintiffs called as their witness the defendant Thull, and 
relied upon his testimony to sustain their contention that 
the automobile was being operated on the business and 
mission of the defendant Hansen. We set out a summary of 
his testimony. : 
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Mr. Hansen owned a drug store in suburban Omaha and 
was interested in one in downtown Omaha, at Fifteenth 
and Harney Streets. Defendant Thull was in charge of the 
suburban store. There was one other full-time employee. 
The practice followed at the store was for one of the two 
men to open in the morning and work about ten hours. The 
other employee came on later and worked during the day 
and closed in the evening. 

Whenever merchandise was delivered to the store, it was 
paid for out of receipts. Salaries of the two men also were 
paid out of receipts. At irregular times Mr. Hansen stop- 
ped at the store and collected the balances. On occasion, 
if Mr. Thull was downtown, he would deliver the balances 
to Mr. Hansen at the downtown store, although he was 
under no directions to do so. When Mr. Thull closed the 
store in the evening, he took the money on hand with him 
for safekeeping, retaining it on his person. 

Mr. Thull owned an automobile, which he used for his 
own purposes. It was not used for any store purpose, and 
there was no understanding or agreement that it was to be 
so used. 

On the day of the accident, Mr. Thull opened the store 
in the morning, worked throughout the day, and went home 
for dinner about 6 p.m. He returned to the store about 
7 or 7:30 p. m. He left shortly thereafter for downtown, 
using his own car as a conveyance. His day’s work then was 
finished. Mr. Thull had notified Mr. Hansen that he was 
leaving his employment. His purpose in going downtown 
was to try to see Mr. Hansen so as to get a release for the 
War Manpower Commission, in order to accept other em- 
ployment. Mr. Hansen did not know he was coming, and 
had not asked him to come down. Mr. Thull had with him 
funds of the store which had accumulated up to the evening 
before and which he probably would have delivered to 
Mr. Hansen had he contacted him. Mr. Thull was unable 
to find a parking space near the Harney Street store and 
started back intending to go home, although he would have 
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stopped at the suburban store to see if his help was needed. 
The accident occurred on the return trip. 

The question is, is the evidence sufficient to take the case 
to the jury as against Mr. Hansen as employer? 

In Sutton v. Inland Construction Co., 144 Neb. 721, 14 
N. W. 2d 387, we said: “It is also fundamental that a person 
is liable for the negligent operation of an automobile by his 
servant or agent only where such servant or agent, at the 
time of the accident, was engaged in his employer’s or prin- 
cipal’s business with his knowledge and direction.” Plain- 
tiffs’ evidence does not bring Mr. Hansen within the rule 
so as to impose liability upon him. 

The judgment of the district court is affirmed. 

AFFIRMED. 


ROSE DISCHNER, APPELLANT, V.-LOUP RIVER PUBLIC POWER 
DISTRICT, A CORPORATION, APPELLEE. 
25 N. W. 2d 813 


FILED JANUARY 17, 1947. No. 32084. 


1. Juries: TRIAL. Where there is a reasonable dispute as to what 
the physical facts show, and the conclusions to be drawn there- 
from, and when the evidence of the witnesses is in sharp conflict, 
then the credibility of each witness, the probative weight to be 
given to his testimony, and any proper inferences therefrom 
are questions lying clearly within the sole province of the jury. 

2. Appeal and Error. Where the evidence is in conflict, and is such 
that reasonable minds may draw different conclusions there- 
from, then a verdict of the jury, supported by substantial and 
competent evidence, will not be set aside on appeal. 

It has been a well-established rule that assignments of 

error raised for the first time in this court, and not first brought 

to the attention of the district court, will not ordinarily be con- 
sidered here. 


APPEAL from the district court for Platte County: Louis 
LIGHTNER, JUDGE. Affirmed. 


Walker, Luckey & Hunter, for appellant. 


Neighbors & Danielson and Walter, Flory & Schmid, for 
appellee. 
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Heard before SIMMONS, C: J., PAINE, CARTER, MESSMORE, 
CHAPPELL, and WENKE, JJ.,.and POLLOCK, District Judge. 

PAINE, J. 

This is an action at law by Rose Dischner, owner of a 
200-acre farm abutting on the Loup River, against the 
Loup River Public Power District for damages and depre- 
ciation in the value of her farm. Plaintiff charged the de- 
fendant with the diversion, during the growing season, 
of most of the water from the Loup River opposite her farm, 
by taking out the water and running it through a large 
canal, and also by the construction of a drainage ditch 
down to gravel just west of her farm, which interfered 
with and greatly lessened the flow of ground water toward 
plaintiff’s land, which acts resulted in the loss of her sub- 
irrigation and riparian rights, and cut down the farm’s 
productivity for all crops and pasture, as well as destroy- 
ing many large trees, and altogether damaged her farm in 
the sum of $20,000. 

Defendant filed answer, admitting ownership of the land 
and the construction of diversion works and canal, but 
denies other charges, and alleges that the action was com- 
menced more than four years after defendant had com- 
pleted its construction works, hence it is barred by the 
statute of limitations. 

Trial was had to a jury, which returned a verdict finding 
for the defendant that plaintiff had no cause of action. Mo- 
tion for new trial being overruled, plaintiff appealed. 

The petition was filed December 5, 1941, against the Loup 
River Public Power District, hereinafter called District, 
and may be summarized as follows: Plaintiff alleged that 
the defendant District was a corporation, with its principal 
place of business in the city of Columbus; that plaintiff 
owned a 200-acre farm near Monroe, north of the Loup 
River, with riparian rights thereto, which farm is highly 
improved and has been very productive, with hundreds of 
trees, 30 to 50 years old, ranging in height from 20 to 60 
feet; that the top soil of said farm was a sandy loam, of 
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varying depth, under which there was sand and gravel, 
and immediately below the top soil the ground water level 
was from two to six feet below the surface of the ground; 
that all of the crops on said land, as well as the pasture 
_ and trees thereon, were subirrigated and able to withstand 
practically any drouth conditions. 

Plaintiff further alleged that there was subterranean 
flow of water from the west and northwest, which was also 
increased by the water in the Loup River, the channel of 
which was from two to ten feet in depth and about 1,200 
feet in width, and which was one of the most steadily flow- 
ing streams in Nebraska; that beginning in 1936, defendant 
constructed diversion works on the Loup River, 11 miles 
above the plaintiff’s land, and took part or all of its water 
out into a canal 20 to 35 feet deep, which ran about one 
mile to the north of plaintiff’s land. Plaintiff alleged that 
said canal intercepted the flow of subterranean ground 
waters from the west and the northwest, lowering the 
same and decreasing the volume, thereby damaging the 
plaintiff’s land; that the defendant, for the purpose of 
draining off accumulated drainage water, dug a ditch, 15 
to 25 feet deep, from northwest of plaintiff’s farm in a 
southeasterly direction, emptying into the Loup River and 
running less than half a mile west of plaintiff’s land, which 
ditch intercepted the subterranean water which would 
naturally have run under the plaintiff’s land, to the further 
damage of the plaintiff; that in the summer of 1938, de- 
fendant diverted practically all of the water out of the 
channe! of the Loup River joining plaintiff’s land on the 
south, and as the direct and proximate result of all of said 
acts the subterranean ground-water level had receded and 
dropped several feet under the land of the plaintiff, and 
will continue to drop in the future to a still lower level; 
that there existed an unsaturated sand and gravel stra- 
tum between the top soil and the surface water level under 
plaintiff’s land, so that the top soil will not now hold mois- 
ture, and the present underground water will not rise to 
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the top soil, and the lands are no longer subirrigated, the 
subterranean water level being unlawfully lowered by these 
acts of the defendant; that because of the lack of water 
flowing in the channel of the Loup River said river no 
longer furnished water for livestock, and plaintiff has been 
compelled to build a windmill in said pasture and to build 
fences along the river front to prevent her livestock from 
straying across the river bed, depriving her of the use of 
water from the river for livestock and domestic purposes. 

Plaintiff alleged that as a direct result of the lowering of 
said water level a large number of her trees have died and 
others are nearly dead and will die within a few years; that 
her land has been rendered unproductive, because the soil is 
no longer watered by subirrigation; that the normal yield 
of the land has been decreased, and that the value of the 
real estate of the plaintiff has been damaged and depreciated 
in the sum of $20,000 by the acts of the defendant, wholly 
without reference to any future damages which plaintiff 
may suffer hereafter. 

To this petition the defendant filed answer, admitting 
the ownership of the land in the plaintiff, admitting that 
in 1936, defendant constructed the diversion works and 
canal, which carried the water easterly north of plaintiff’s 
Jand, but denied each and every allegation not hereinafter 
specifically admitted. 

Defendant alleged that there was a ditch running just 
west of the plaintiff’s land, which was originally the bed 
of Dry Cherry Creek; that in June 1939, the plaintiff with 
others filed an action in the district court for Platte County 
against the defendant, alleging that floodwaters were being 
diverted into said creek, and that the capacity of the creek 
was insufficient to carry off the floodwaters, and that she 
was damaged by the overflow thereof. After a full hearing, 
the court on July 12, 1940, pursuant to the demands of 
plaintiff and others, entered a decree requiring the defend- 
ant to deepen said creek sufficiently to carry all waters, and 
defendant complied with the order of the court and deep- 
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ened said creek and enlarged and improved it, by reason of 
which, the defendant alleged, the plaintiff is estopped from 
recovering any damage resulting from said creek. 

Defendant further alleged that on February 24, 1934, the 
Department of Roads and Irrigation of the State of Ne- 
braska granted the defendant 3,500 cubic feet per second 
of the waters of the Loup River for power purposes, and 
designated the point of diversion, and as provided in sec- 
tion 81-6318, Comp. St. 1929, agreed to pay to the State of 
Nebraska $5,011.80 annually as compensation therefor, 
and thereafter was granted a second lease, for which it pays 
the State of Nebraska an additional $715.90 annually for 
increased power head; that defendant has expended a sum 
in excess of $13,000,000 for the construction of its diversion 
dam, canal, power plant, and transmission lines, and has 
diverted and used water under its appropriation and lease, 
all with due diligence. 

The defendant for a separate defense alleged that plain- 
tiff’s alleged cause of action was barred by the statute of 
limitations of the State of Nebraska, and defendant prayed 
that the action be dismissed. 

Thereafter plaintiff filed a reply, denying each and every 
allegation of defendant’s answer except such as are speci- 
fically admitted. Plaintiff admitted that she and others 
procured an order in the district court requiring defend- 
ant to provide for drainage of surface and floodwaters 
away from plaintiff’s land, but alleged that defendant had 
so negligently and carelessly constructed such ditch so 
deeply that such ditch caused interference with ground- 
water supply to plaintiff’s land, and damage to plaintiff’s 
land as set forth in the petition. Plaintiff further alleged 
that defendant, in the construction of its diversion works, 
canal and drainage ditches, and in the operation thereof, 
had failed to compensate plaintiff for interférence with her 
riparian rights; that any purported appropriation of such 
river, surface and ground waters without such compensa- 
tion was unconstitutional and in violation of sections 4 and 
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6, art. XV, and sections 3 and 21, art. 1, of the Constitution; 
and that no actual damage or injury to plaintiff or to her 
right to the beneficial use of such waters occurred until less 
than four years prior to the commencement of this action. 

The trial of the action took three weeks, and the bill of 
exceptions consists of some 900 pages, with nearly 200 ex- 
hibits, consisting of maps, water-level records, charts, 
cross-sections of trunks of trees, large and small photo- 
graphs, and many glass containers of soil taken from vari- 
ous places on plaintiff’s land. 

Twelve instructions were given to the jury, and after 
due deliberation it returned its verdict for the defend- 
ant, finding that the plaintiff had no cause of action. 

The plaintiff assigns as error: (1) The verdict is not sup- 
ported by the evidence; (2) erroneous rulings and abuses 
of discretion by the court, which deprived plaintiff of a fair 
trial, (a) in pretrial abuse of discretion and in forcing 
plaintiff to trial with inadequate preparation, and (b) 
erroneous rulings in admitting remote, confusing, and 
prejudicial evidence and in refusing to grant a new trial; 
(3) misconduct of counsel for defendant; and (4) miscon- 
duct of the jury. 

The first assignment of error, and the one strongly relied 
upon for a reversal, in the brief and also in the oral argu- 
ment before this court, is that the verdict is not supported 
by the evidence. 

We have heretofore set out, in brief, a summary of the 
petition, and the allegations thereof were supported by the 
evidence of Frank Dischner, husband of the plaintiff. His 
father gave him this farm in 1923. The next year he moved 
onto the farm. Later in the year he married the plaintiff, 
and they have lived there ever since. In 1932, he deeded the 
farm to the plaintiff. As the plaintiff was only called for a 
very few questions on rebuttal, we will set out with some 
care a synopsis of the evidence of her husband given in 
support of the petition, and which was some 116 pages in 
length. 
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The improvements were poor and the land weedy when 
he moved on the place. He cultivated about 90 acres of the 
200-acre farm, and has averaged 60 acres in corn. The first 
two years he only raised about 35 bushels per acre. From 
1926 on the average was 50 bushels or better. From 1924 
to 1933, inclusive, his production was just as high as the 
farms on the tableland to the north. The year of 1934 
was a drouth year, and they raised no corn on the table- 
land, but witness raised 30 bushels on the average. In 
1936, another dry year, they raised very little on the table, 
and witness’ corn averaged about 35 bushels per acre. In 
1937, the average went up to 50 bushels, also in 19388. 
Exhibit No. 18 is a crop record issued by AAA from 1939 
to date of trial. The witness stated that he had been a 
member of the AAA committee ever since it started. He 
started using hybrid seed corn in 1938, planting two 
bushels, which planted about 12 acres. The rest was open- 
pollinated, and the production was about ten bushels more 
on hybrid than on open-pollinated. He had almost the whole 
place in hybrid in 1940. He started pasturing stock of his 
own in 1930, and pastured an average of 40 head of cows 
and their offspring, besides his three or four milk cows 
and four horses. There was ample pasture until 1939. 
He rotated his land between corn and wheat, oats and al- 
falfa hay, the average being 26 bushels per acre for corn. 
The township committee made an assignment of witness’ 
land as above average, none higher in the township. 

In July and August of 1938, the flow of the river was 
lower than in preceding years. In the fall of 1938, the 
cattle would go over on the other side on account of the 
river being so low, and he had to start: fencing along the 
river in order to keep the cattle in their own pasture. In 
1939, the water was a trifle lower than in 1938, and wit- 
ness had to cut corn for the cattle, and other roughage and 
sargo.. There was constant water prior to 1938, and in 
1939 it quit. It was the same way with the ponds. The 
ponds had covered half an acre and had kept up about the 
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same height prior to that time. Witness put up a mill in 
September 1939. 

In 1940, the pasture came out a little in the spring. In 
July it started to dry up and there was no grass left. He 
started to cut the herd down in the fall of 1940, as there 
was not enough feed for them. The river was lower in 1940 
than in 1938 and 1939, and in 1941 there was just a trickle 
of water in the river. He had to cut down every year, but 
could not even keep 20 head in 1942, and in 1942, he sold 
all his cattle. He pastured his three or four milk cows and 
four head of horses. In 1943, it started off green in the 
spring, but in July there was no feed left in the pasture. 
He took in 20 head of mixed cattle, but in July had to notify 
the owner to get them. In 1944, he had 20 head of calves 
besides his horses and cows. The river was very low. 
Whenever the river was low the ponds would go completely 
dry. They are “plumb dry” in July and August. The 

_bluegrass and clover almost all died out except in the low 
places. The pasture is empty except four horses and three 
milk cows. The soil on the farm is a sandy loam. There 
are three levels on the farm,—about ten acres in the highest 
level at the north end where the buildings are, then a drop 
of about 414 feet with around 50 acres in it, then a drop 
to a third level. Witness broke three or four acres in 1942. 
He had a fair yield of corn that year, but in 1943, it started 
to come down, making about 25 bushels, and the same the 
next year. There is about a foot of black topsoil, and below 
it is real fine sand. On the third level there is at least two 
feet of top soil and then clay. In digging post holes witness 
would hit water at from 20 to 24 inches deep. Since the 
diversion you can dig a post hole any place and not find 
water, except in the rainy season. In July and August you 
would have to go four feet deep. Before the diversion the 
water level would come up within two feet of the top of 
the ground, and the topsoil would be moist in July and 
August. 
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The witness raised alfalfa and small grain on the top 
level, also corn. He put in test wells in May 1942. Less 
than 30 days before the trial he made soil-test diggings, 
and found the topsoil a black sandy loam for two feet, rep- 
resenting the second level. The next layer of soil was a 
kind of sandy clay mixture about 18 inches, and below that 
white sand. 

Before the District constructed its canal the drainage was 
‘adequate to carry away the floodwater. When they built 
the canal they confined the water north of the canal and 
brought it across the siphon and dug a ditch to one of the 
roads, but it did not take it all the way to the river. “* * * 
‘it was a small ditch in there and they just turned it loose 
‘in there and it flooded us.” They had not had any flooding 
for several years before, as the ditch that was there used to 
itake care of that water. 

The water ran across witness’ farm and did damage, and 
‘suit was brought by him or his wife and Mr. Potter and 
Mr. Hill, and the Supreme Court ordered the District to 
construct a ditch the rest of the way to the river sufficient 
to carry that water. The ditch is so deep now that it is 
down into sand, they created a live stream in there. They 
put in checks in section five a little north of the main high- 
way. The beavers built’ dams across the live stream, one 
south of the railroad bridge and one 14 mile south, and the 
railroad wrecking crew took one out. The District put in 
‘checks north of the highway, but has done nothing south 
of it. There is no water at all in Looking Glass Creek now, 
only when it rains in the spring. 

Before the diversion the ponds would stay about the 
‘level of the river all the time, but now if the “river stays 
‘up two or three days you will see water coming back up in 
these ponds but if the river only comes up for a few hours 
‘you will not see any water in the ponds at all.” 

Before the diversion there were thousands of trees in the 
‘pasture, which provided shade for the cattle and also pro- 
-vided wood, but now many of the trees have died. Witness 
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dug down where the trees fell and there would be no water 
there, just dry sand. Over 800 trees have died, and they 
are still dying, between one-third and one-half of his entire 
grove. Some young trees have grown up, but not enough 
to replace those that have died. There would be bluegrass: 
under the trees in the shade, but now there is no grass 
there at all. 

Before the diversion the river bed would be practically 
filled with running water from bank to bank in July and 
August, and now in August it is just a trickle, “it is like a 
sand storm * * * it blows out onto your pasture.” 

Witness has gone frequently along the lands above the di- 
version dam west of Genoa, and the ground was wetter up 
there, ‘‘and they have ponds above the head gates where 
we don’t have them below.” Witness also went on the land 
near the river just south of Merchiston and the hay meadow 
had a good stand of native grass and sod, the pasture still 
had native grass and sod, and the trees looked healthy. 
Witness saw no dead trees until he got below the diversion 
dam. 

The ditch intercepts the Looking Glass, and since there 
has been running water in the ditch there has been no run- 
ning water in the Looking Glass. Witness put in an irri- 
gation pump, and a good deal of expense will be involved 
in labor and power, running ditches and laterals. 

Witness made an estimate on the loss of income from the 
farm since the diversion started. Some of the land he 
cannot raise corn on at all, because it will dry up, and he 
has to put in small grain and oats, which does not pay the 
same revenue that corn will, and he cannot pasture any- 
where near as many cattle now as he could before. He had 
50 acres of corn in last year and lost over 20 bushels an 
acre. If he had not lost the subsoil moisture he would have 
had at least 15 acres more, which would have produced 
about 50 bushels more. 

Witness was asked as to his loss of pasture as it was in 
1944 compared to what it would have produced in stock 
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in a corresponding year before the diversion, and he re- 
plied: ‘Well in 1944 I only ran 20 head of small calves 350 
to 400 pounds when I put them in and before that I would 
keep 40 head of stock cows in the large pasture and their 
calves and it cut down to where you could barely carry 20 
head of little calves.” , 

Witness estimated that his loss on the farm in 1944 was 
from $1,800 to $2,000, and would run about the same in 
1943 and 1942. In 1941, it would be about $1,500, and in 
1940 about $1,200. In 1939, the crop loss just showed up in 
the south end of the place, and the loss would be less than 
$1,000. The reasonable market value of the land in 1938, 
before any of the damage showed up, would be $26,000, in- 
cluding the improvements. After the damage showed up, 
the value of the 200-acre farm would be between $12,000 
and $13,000. 

Witness presented as exhibits eleven jars containing 
samples of soil taken from the various test holes, which 
were offered in evidence. In his cross-examination some 
definite facts were brought out. Bench No. 3 is the land at 
the north end of the farm, is north of the railroad, and 
comprises 11 acres. Bench No. 2 extends south to the dried 
bed of the old Looking Glass Creek, and consists of about 
50 acres, all in cultivation. The balance of the farm is in 
bench No. 1, which lies at the south end of the farm, and 
is mostly pasture land along the north side of the Loup 
River, although about 24 acres has been in cultivation. 

The plaintiff called as her first witness, to support the 
evidence of her husband, Will Hill, who has lived on the 
farm immediately east of the plaintiff’s land for 38 years, 
and he testified to the good crops and pasture on these two 
farms for many years. During the drouth years their farms 
produced the only corn in the county, and each of them scid 
seed corn to farmers on higher ground and in the hills 
where they had raised nothing. He testified as to the drop 
in the level of the water in the Loup River and of the ground- 
water levels, which he ascertained from a barrel sunk to 
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water on his land. He testified that plaintiff’s farm had 
been damaged by loss of subirrigation about 50 percent in 
value. On cross-examination he admitted that he had a 
suit similar to this pending against the defendant District. 

Gordon Hill, who had farmed with his brother, Will Hill, 
testified that they had had their cattle in Dischner’s pas- 
ture and knew the plaintiff’s land well. He had been an 
appraiser for the Production Credit Association for 12 
years, and a member of a bank loan committee for a longer 
time, and placed the damage to plaintiff’s farm at half its. 
former value. 

The next witness was James Farrar, who owns a large 
farm 214 miles west of plaintiff’s land, and has known the 
Dischner land for more than 22 years, at which time he 
sawed lumber of the trees in the Dischner pasture and put a 
pipe down to water to hook it up with the engine, and it was. 
only 214 feet deep to water. He described the fine trees 
growing there and the pasture. He told of the value of the 
trees to shade the grass and also shade for the cattle in the 
hot sun; that ponds from which they used to cut ice north 
of the river have now dried up. On cross-examination he 
admitted he had a similar action pending against the 
District. 

Alois Micek owns about 300 acres of land on the south 
side of the Loup River some three miles from the Dischner 
land. He testified that he had to put a fence along his pas-. 
ture land, like plaintiff did, to keep stock from going across 
the river, and that his pasture land has died out and his. 
pond is lower. On cross-examination he also testified that 
he has a similar lawsuit pending against the District for 
damages to his land. 

Frank Buggi has lived in this vicinity for 34 years, and 
owns 50 acres of pasture land less than three miles from the: 
plaintiff’s land, on which he has run cattle for over 30 years. 
He testified that there was quicksand water 18 to 20 inches. 
under the surface, and the land was pretty soft; that in 
1936 he had bluegrass and white clover, and now that is: 
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all gone and there are a lot of weeds there; and he has had 
to fence 60 rods along the river to keep his cattle from 
going across, and put up a windmill to water his cattle. 
On cross-examination he admitted that he had a suit pend- 
ing against this District for damages to his pasture land. 

Ernst Lusche, chairman of the AAA, has checked the 
normal yield on plaintiff’s farm for 1938-1941, and had list- 
ing sheets from the county office. After an objection had 
been overruled, he gave as his opinion that plaintiff’s farm 
was one of five farms in Oconee Township having the high- 
est yield of any farms in four townships. 

John Kummer has lived across the river from plaintiff’s 
land all his life, and owns a hay meadow of 40 acres di- 
rectly across the Loup River from plaintiff’s land. Before 
1939, this hay meadow produced 65 tons of “wonderful 
hay,” but in 1940 only produced 30 tons, and after the 
water was taken out of the river there were more weeds 
in it. He built a fence in his meadow in 1934 and had to 
drive all the posts, for if you tried to dig postholes they 
would cave in, but since 1940 you can dig a posthole any- 
where in his meadow. On cross-examination he admitted 
he had a suit like this pending against the District. 

M. C. Killion has been agent and telegrapher for the 
Union Pacific at Monroe for 22 years. He owns about a 
mile of river front just east of Monroe and about two miles 
west of plaintiff. He has known plaintiff’s land for years, 
and knows that the pasture there now is very poor. He 
used to fish in ponds on plaintiff’s land, and the level of the 
water in these ponds is now two and a half to three feet 
lower than it was. 

Hugo Fittje farms his mother’s place of 584 acres less 
than three miles west of plaintiff’s land. He testified as to 
marshy, wet spots on his mother’s farm that you could not 
drive through a few years back, and since the water was 
taken out of the river he went in with a tractor last fall and 


tilled it and planted brome and alfalfa. 
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The plaintiff’s expert witness was Roy N. Towl, a civil 
engineer, of Omaha, who has practiced that profession for 
over 40 years. His experience has been very wide, having 
worked along the Missouri River from Yankton to St. Louis, 
on the Platte River from Saratoga, Wyoming, to Platts- 
mouth, and on the Loup River since 1936. He has also 
worked in Arkansas, Wisconsin, and Central America. 

Exhibit No. 16, consisting of eight sheets, was received 
without objection, and gives the Loup River readings at 
Columbus as recorded by the Water Resources Branch of 
the Geological Survey of the United States Department of 
Interior. 

Exhibit No. 35 is similar data with respect to the Loup 
River at Genoa, and was received without objection. 

Plaintiff’s exhibit No. 34 is a chart giving in technicolor 
the District’s flowage diversions of water from the Loup 
River at Genoa from June 1934, to September 1944, for 
each of the four summer months for the ten years. 

Mr. Towl testified that contracted channels of a river 
have a tendency to cut deeper, resulting in a filling-in of 
vegetation and formation of sand bars, and at the Dischner 
place there are willows as big as your thumb. 

Exhibits Nos. 36 to 60 were small pictures, two inches by 
two inches, called kodachromes, in colors, taken by this 
witness, touching many important locations referred to in 
this trial. Objections were made to their being projected 
upon a screen, but they were overruled, the court suggest- 
ing that an explanation be given the jury as each was 
shown. The defendant then objected that, as the lights 
were off in the courtroom and blinds down, it was impos- 
sible to take notes on these comments of engineer Towl or 
plaintiff’s counsel, but the objection was overruled, but ques- 
tions and answers, while each picture was being shown, 
were taken by the reporter, and appear in the bill of ex- 
ceptions. The witness explained the drainage and the loss 
of subirrigation of plaintiff’s land from the lowering of the 
river level because of diversion of the water into the canal. 
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Mr. Tow! testified that the digging of the drainage ditch 
intercepted the ground water for a considerable distance 
back that would have gone across the plaintiff’s land. This 
would reduce the production of the land. On cross-examina- 
tion, he was asked as to the source of this underground 
water. He said it was rainfall and snow, and would drain 
down from as far back as 100 miles north and west of 
plaintiff’s land. 

As to the effect of the water running down in the power 
canal, Mr. Tow! testified that for a couple of years the 
amount of ground water would be raised, but after that the 
bottom of the canal would be sealed up, seepage would stop, 
and it would cut off that source of ground water. 

On recross-examination, witness was asked if he did not 
ignore the well readings and was not using them. “Q. You 
said you did not want to put them in because they were not 
fair, so your opinion must have been contrary to what the 
well readings showed? A. No I don’t have any quarrel with 
them, I would like to have them explained, and if I can’t 
explain them I would like to have some one else explain 
them—they are tough.” 

The witness also testified that the county had done some 
draining or improving up there, and the District should 
only be blamed for what it did. 

The defendant’s evidence required over 400 pages of the 
bill of exceptions, and to set it out in detail would make this 
opinion too long. To summarize, we may say that the de- 
fendant took about the same length of time to put in its evi- 
dence that the plaintiff had taken, and each party had an 
expert witness. 

The defendant called about the same number of farmer 
witnesses as the plaintiff had called. Some of these owned 
land adjoining the plaintiff’s land. Their testimony was 
direct and positive that there was a very bad drouth there 
from 1935 to 1938, which hurt all pasture lands, and in - 
many other cases besides the plaintiff’s weeds had grown up 
and replaced the grass, which conditions continued for 
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several years, but that from 1943 to 1945 pasture and hay 
lands have steadily improved, and in many cases are back 
to where they were before the drouth. 

A number of other farmers, both those living above as 
well as those living below the Diistrict’s diversion point, 
have had their trees die because of such drouth conditions, 
and ponds in many other pastures near the Loup River went 
dry, as did the plaintiff’s. 

The defendant’s expert witness was Adolph F. Meyer, 
whose direct and cross-examination occupy about 250 pages. 
He graduated from the University of Wisconsin, has taught 
hydraulic engineering at the Universities of Minnesota and 
Iowa, is the author of “The Elements of Hydrology,” which 
has gone through two editions and is used as a textbook 
in many colleges. He has made a recent publication which 
deals with the evaporation of lakes and reservoirs all over 
the United States. His experience has extended over many 
states of the Union, Newfoundland, Alaska, and Canada. 
He has done work on the Platte, Loup, and Niobrara rivers 
in Nebraska, beginning more than 20 years ago. 

He testified at length from many exhibits. One of them, 
defendant’s exhibit No. 21, is a map which shows that the 
cultivated fields on plaintiff’s farm are on three benches,— 
a small tract of land at the north end between State High- 
way No. 22 and the Union Pacific Railroad; then a much 
larger tract reaches south from the Union Pacific; then it 
shows that the irregular tract of land in Lots 1, 2, and 4 
stretches out east and west on the north side of the Loup 
River. There is shown the area of the marsh or pond,then 
a small cornfield south of it, and then the area occupied by 
the trees, all in the pasture land of plaintiff’s farm. 

In a straight line running slightly west of north, exhibit 
No. 21 shows a line of test wells, Nos. 196 and 197 being im- 
mediately south of the plaintiff’s farm on this south bank 
of the Loup River, and two wells, being Nos. 198 and 199, 
in plaintiff’s land on the north side of the river. In addition, 
exhibit No. 21 shows a large number of circles, with an ar- 
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row pointing therefrom, showing in what spot pictures 
introduced in evidence were taken and the direction the 
camera pointed, and small squares indicate the location of 
several soil pits in the pasture land. 

Mr. Meyer explained to the jury the exact situation of the 
water flowing in the canal and in the North Loup River, 
-as well as the great body of water, called ground water, 
coming down from the north and west. He presented two 
graphs, exhibits Nos. 25 and 26, each about six feet long, 
which showed in profile the bed of the ground water, in 
‘blue, underlying the hills north of the District’s power 
canal, and the graph carried the profile of the surface of 
the ground and the underground-water level straight across 
‘the Loup River. The height of the ground water in test 
well No. 58, north of the power canal, was about 1520 feet 
above sea level, while at test well No. 245, about two miles 
to the south and far south of the Loup River, the top of the 
ground-water level is 1495.5 feet above sea level, showing 
a steady descent in elevation, which was not affected in the 
slightest by the water in the power canal or the water in the 
‘Loup River. 

This graph shows that, while the power canal water 
mingled with the ground water, it did not in any way 
‘change the flow of the surface of the ground water which 
fills the gravel bed underlying this part of Nebraska. 

To some extent the steepness of the slope of the surface 
-of the ground determines the level of the ground water, 
for the steeper the hill the faster the ground water flows. 
The bench land on the plaintiff’s farm is so high above the 
normal ground water that it cannot get any subirrigation, 
‘for the ground water will not rise through sand up to a 
height of six or eight feet. On the lower bench of plaintiff’s 
land, where the pasture is located, there may be some sub- 
irrigation, for water will rise by capillarity, like it does in 
.a wick, perhaps six inches if the soil is of fine texture, and 
‘in very fine soil a foot, but not more. 
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The test wells show a drop in the level of the ground 
water in summertime and a recovery in wintertime. Mr. 
Meyer also testified that the diversion of the water from the. 
Loup River into the canal had no effect at all on the ground. 
water under the plaintiff’s land, and further, that the 
ground water is entirely independent of the flow of the 
water in the river, and that the ground water was feeding” 
the river, and not the river feeding the ground water, and 
the great volume of ground water in the gravel bed moved 
steadily: on to the south and east, with no interference by 
the power canal, by ponds, or by the river. 

Witness Meyer gave an exhaustive explanation of the 
growth and the death of the trees on the Dischner place. 
Exhibit No. 54 was a half disk cut from the stump of a 72- 
year-old ash tree, 1414 inches in diameter. He explained 
to the jury that the tree was cut down in 1944. You begin: 
counting the rings back from the outside. Each ring indi- 
cates the growth made that year, and comparing that with 
the rainfall chart this tree made three times as rapid a 
growth from 1940 to 1944 as during the years of heavy 
moisture. Other exhibits indicated that the growth of these 
trees did not show the slightest effect of the diversion of 
water into the power canal, nor any change in the river. 
Pictures were taken showing the roots of dead trees that 
were trying to spread out in three or four inches of topsoil 
where there was moisture, but did not go into the dry sand 
below. It was testified that the cottonwood is a short-lived’ 
tree, 40 to 50 years on the average, while an oak will live: 
twice that long. The evidence tended to prove that these 
trees died from causes other than the alleged acts of de-- 
fendant. 

With this lengthy, but possibly inadequate, presentation 
of the evidence in this record, we have reached the conclu-- 
sion that the jury clearly understood the claim for dam- 
ages made by plaintiff because of the diversion of the water: 
from the Loup River and the alleged neglect of defendant 
in constructing a drainage ditch down to gravel west of 


VoL. 147] JANUARY TERM, 1946 967 


Dischner v. Loup River Public Power District 


plaintiff’s land. This claim was that the defendant inter- 
cepted and cut off a part of the underground flow of water 
which otherwise would have reached plaintiff’s land, and 
‘the alleged neglect of defendant charged was in the con- 
struction and operation of its power canal north and west 
of plaintiff’s land to such a depth as to cut off the under- 
ground flow of water from that direction, and the lowering 
of the water table under plaintiff’s land. The jury, after 
sufficient deliberation and after proper instructions, re- 
turned its verdict for defendant. : 

The motion of the defendant at the close of all of the 
evidence was properly overruled, because disputed questions 
of fact in a law case are for the jury under proper instruc- 
tions, and not for the trial court. This rule is based on the 
‘maxim that it is the office of the judge to instruct the jury 
‘on the points of law, and of the jury to decide on mat- 
ters of fact. Brewer v. Fischer, 144 Neb. 712, 14 N. W. 2d 
O15. 

Where there is a reasonable dispute as to what the physi- 
ical facts show, and the conclusions to be drawn therefrom, 
‘and when the evidence of the witnesses is in sharp con- 
-flict, then the credibility of each witness, the probative 
-weight to be given to his testimony, and any proper infer- 
ences therefrom are questions lying clearly within the sole 
province of the jury. Moore v. Krejci, 189 Neb. 562, 297 
'N. W. 913. , 

Again, where the evidence is in conflict, and is such that © 
reasonable minds may draw different conclusions there- 
‘from, then a verdict of the jury, supported by substantial 
-and competent evidence, will not be set aside on appeal. 
Ingersoll v. Sullivan, 145 Neb. 761, 18 N. W. 2d 119. 

The evidence is in the sharpest conflict. Many witnesses 
-were called by each party. Distinguished and experienced 
engineers in this field of science testified at great length, 
after making most careful studies in the field, and they 
differed on the points at issue, and gave reasons for their 
‘opinions and conclusions from the facts. The jury could 
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have accepted the conclusions of either engineer. This case 
clearly presents a jury question, and the verdict of the jury 
is sustained by the evidence of the defendant’s witnesses. 

This court has reached the conclusion that the first as-. 
signment of error, that the verdict is not supported by the 
evidence, is not sustained. 


The second assignment of error alleges erroneous rulings. 
and abuses of discretion by the court in forcing plaintiff 
to trial with inadequate preparation. 


It appears that present counsel for defendant tentatively 
accepted employment from the plaintiff in 1938 and 1940,. 
but later declined to represent plaintiff and became counsel 
for defendant. Plaintiff then employed Rodney Dunlap, of 
Fremont, as attorney, who took charge of the case, filed. 
petition December 5, 1941, and filed 18 similar cases for 
other clients, and died unexpectedly in April 1944. Defend-. 
ant’s answer was filed December 5, 1944. Mr. Abbott, 
senior partner of Mr. Dunlap, then secured Mr. Deutsch to 
try this case, which was set for trial April 16, 1945, and in 
February 1945, Mr. Deutsch withdrew as counsel, and 
present counsel was procured by plaintiff, who filed a reply 
’ and a motion and affidavit for continuance until the Sep-- 
tember term of court. Judge Lightner called in Judge- 
Landis to hear the application for continuance on April 4, 
1945, and after a hearing and arguments he overruled the 
motion. Counsel for defendant then agreed in open court 
to a continuance from April 16 to May 28, 1945, on which 
date the trial began and the jury was impaneled, and a re-- 
cess was taken to May 31. Trial continued for two days, 
and then a recess was taken to June 5. On June 8, a further: 
continuance was had until June 11. Later another recess 
of three days was taken. Then trial continued until it was 


finished. 

In one of the affidavits filed by attorneys for defendant, 
it is set out that plaintiff’s present counsel had filed three 
similar actions in January 1942, which would indicate that- 
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they had considerable information as to the law and facts 
in this kind of litigation. 

This court from the record is satisfied that the trial 
judges who ruled thereon did not abuse their discretion in 
denying plaintiff a continuance. Therefore, we find no 
merit in this alleged error. 

As to the many assignments of error in rulings of the 
court on objections of plaintiff’s counsel to the admission 
of evidence, which objections were overruled by the court, 
we will not use the space to discuss each of them separately, 
but upon examination thereof we find no merit in any of 
these assignments of error. 

As to the assignment of error which alleges niaseuduee 
on the part of the defendant’s counsel, we have made a 
careful examination of each of the 30 grounds set out in the 
motion for a new trial filed in the district court and find 
no similar charge. It has been a well-established rule that 
assignments of error raised for the first time in this court, 
and not first brought to the attention of the district court, 
will ordinarily not be considered here. 

The last assignment of error is based on the alleged mis- 
conduct of a juror. Lowell Walker, one of the attorneys 
for the plaintiff, filed an affidavit in support of the motion 
for a new trial, in which he says he asked each and every 
prospective juror this question: “Have you any close rela- 
tives by blood or marriage who are employed by the de- 
fendant, Loup River Public Power District?”’, and that to 
this question Emil Mueller answered ‘No’; that it appears 
the juror Mueller’s daughter is married to a son of a regular 
employee of the District, and that his attitude and de- 
meanor during the trial indicated greater interest in, and 
more favorable impression by, testimony favorable to the 
defendant. 

This alleged error is further supported by affidavit of 
Michael J. Lassek, who is plaintiff in a similar suit against 
the District, and without knowing Mueller was a juror, 
Lassek says, he made some remark about the case, and 
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Mueller replied, “I can’t see where the diversion made any 
difference,” and affiant watched him thereafter during 
the trial and noticed that he seemed to be favorably im- 
pressed by defendant’s evidence. 

Juror Mueller’s own affidavit stated that on his voir 
dire examination he answered a question about his know- 
ledge of facts asked by Mr. Walker as follows: “I was asked 
by plaintiff and others to join in this litigation against the 
Loup River Public Power District but refused to do so. 
This fact would not make it so that I could not render a 
fair and impartial verdict.” In response to another question 
by Mr. Walker, affiant replied: ‘‘Yes, my son worked for the 
Loup River Public Power District for a few weeks.” Mr. 
Mueller says that he neglected to mention the fact that his 
son-in-law’s father was employed on the maintenance crew 
of the District, as he considered that such relationship was 
too remote. 

This evidence was all submitted to the trial court on the 
hearing on the motion for a new trial, and, knowing all the 
parties, he decided that there was no prejudicial miscon- 
duct shown on the part of juror Mueller, and we find his 
ruling thereon to be correct. 

Having considered each of the assignments of error, and 
finding no prejudicial errors therein, we hereby affirm the 
judgment of dismissal entered on the verdict for the de- 


fendant. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. CHICAGO AND NORTH 
WESTERN RAILWAY COMPANY, APPELLANT. 
25 N. W. 2d 824 
FILED JANUARY 17, 1947. No. 32173. 

1. Constitutional Law: STATUTES. Section 74-581, R. S. 1943, re- 
quiring proper lights on main-line switch stands under specified 
conditions, is not so indefinite and uncertan of meaning as to be 
void as a penal statute under the due process clauses of the 
state and federal Constitutions. 
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2. Statutes. It is a fundamental rule of statutory construction that 
the usual and ordinary meaning of words will be used in con- 
struing a statute. Special or technical definitions will not be 
applied as a means for declaring legislative acts void for indefi- 
niteness and uncertainty. 

3. Constitutional Law. If there are reasonable differences between 
that which is lawful and that which is declared to be unlawful, 
no basis exists for a charge of legislative arbitrariness and re- 
sulting unconstitutionality. 

4, Statutes. Rejected amendments to a statute may properly be con- 
sidered in determining legislative intent, but they cannot be so 
used to overcome an intention plainly expressed in the act. 

5. Railroads. The Nebraska State Railway Commission has no 
power to regulate railroads to the extent that the Legislature 
has occupied the field by express statute. 

6. Injunction. Injunction is a proper remedy to be used by the state 
in the protection of public rights, property, or welfare, whether 
or not the acts complained of violate a penalty statute and 
whether or not they constitute a nuisance. 

APPEAL from the district court for Lancaster County: 


JOHN L. POLK, JUDGE. Affirmed. 
Wymer Dressler and Ff. D. Neeley, for appellant. 


Walter R. Johnson, Attorney General, and Erwin A. 
Jones, for appellee. 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ., and ANKENY, District 
Judge. 


CARTER, J. 

This is a suit brought by the Attorney General in the 
name of the State to obtain an order enjoining the defendant 
railroad company from continuing to operate certain main- 
line switch stands by the use of reflectorized equipment 
alleged to be in violation of section 74-581, R. S. 1943. The 
trial court entered an order enjoining the use of reflector- 
jzed discs on switch stands leading from all main-line 
tracks for the reason that they are in violation of the afore- 
said statute. The railroad company appeals. 

The record shows that the defendant operates a main- 
line railroad which passes through Whitney, Crawford, 
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Fort Robinson, Glen, Andrews, Harrison, and Coffee Siding, 
all in Nebraska, at each of which points switch stands 
leading from the main track exist. In 1942, the railroad 
company replaced the then existing oil-burning switch 
lights with reflectorized lamps whose source of light was. 
obtained from light beams thrown upon it, such as those 
thrown by the headlights on the railroad’s locomotives. 
It is the position of the State that the new reflectorized 
lamps are unlawful equipment under the provisions of sec- 
tion 74-581, R. S. 1943. This section is as follows: 

“Every person, firm, corporation, lessee or receiver of 
any railroad, engaged in the business of transportation in 
this state, shall equip with proper lights all switch stands to 
each and every switch leading from all main tracks of any 
such road, on which trains are generally operated at night, 
except lines fully equipped with automatic block signals. 
The lights upon such switch stands shall be in good con- 
dition constantly, and shall be lighted and kept burning 
between the time of sundown and sunrise, and at such other 
times when, by reason of excessively foggy weather, the 
condition of such lights or signals would render it unsafe 
both for the employees of such railroad and for the general 
public.” 

Section 74-582, R. 8. 1948, provides for a penalty of five 
dollars against any railroad company permitting any vio- 
lation of the foregoing section on the part of any employee. 

It is first contended by the railroad company that section 
74-581, R. 8. 1943, is so indefinite and uncertain of meaning 
as to be void as a penal statute under the due process clauses 
of the state and federal Constitutions. This contention is 
based upon the assertion that the statute provides for no 
fixed standard of guilt upon which the penalty can be as- 
_ sessed. It is the fundamental rule, and one upon which the 
railroad company relies, that no one may be required at 
peril of life, liberty, or property to speculate as to the mean- 
ing of penal statutes. All are entitled to be informed by 
reasonably explicit language what conduct on their part 
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will render them liable to its penalties, and a statute which 
either forbids or requires the doing of an act in terms so 
vague that men of common intelligence must guess at its 
meaning and differ on its application, violates the essentials 
of constitutional provisions guaranteeing due process of 
law. It is urged by the railroad company that the require- 
ment of the statute being considered that all switch stands 
leading from main tracks be equipped with “proper lights” 
does not fix an ascertainable standard of guilt and is inade- 
quate to inform persons accused of a violation thereof of 
the nature of the accusation against them. Cases cited 
which tend to support the foregoing are Connally v. General 
Construction Co., 269 U. 8. 385, 70 L. Ed. 322, 46 S. Ct. 
126; Cline v. Frink Dairy Co., 274 U.S. 445, 71 L. Ed. 1146, 
47 S. Ct. 681; Lanzetta v. New Jersey, 306 U. S. 451, 83 
L. Ed. 888, 59 S. Ct. 618; State v. Keller, 108 Neb. 742, 189 
N. W. 374; State ex rel. English v. Ruback, 135 Neb. 335, 
281 N. W. 607. The foregoing cases, in our opinion, cor- 
rectly reflect the law applicable to the statutes involved 
in those cases. And they might well reflect the law appli- 
cable in the present case if the words “proper lights’ re- 
mained undefined and unexplained. We think other por- 
tions of the statute sufficiently define the term “proper 
lights” so as to eliminate the contention that what is lawful 
or unlawful under it must be left to individual judgment 
or conjecture. 

Construing section 74-581, R. 8. 1943, as a whole, it will 
be observed that the latter portion of the section limits and 
explains the words “proper lights” used in the fore part of 
the section. The requirement that the “proper lights” shall 
be lighted and kept burning between the times of sundown 
and sunrise, and at such other times when by reason of ex- 
cessively foggy weather the condition of such lights or 
signals would render it unsafe both for the employees of 


such railroad and for the genera] public, clearly indicates. 
that “proper lights” were intended to be any electric or com-. 
bustion light. A reflectorized lamp certainly was not con-. 
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templated when it was stated in the act that they should 
be “lighted” and “kept burning” between sundown and sun- 
rise. We think the act does define the type of light that 
is to constitute a “proper light” and clearly a reflectorized 
lamp does not come within the statute. The act is not void 
for indefiniteness and uncertainty. 

It is worthy of note that in the latter part of the section 
it is provided that switch-stand lights shall be lighted and 
kept burning between sundown and sunrise, and at such 
other times when by reason of foggy weather the condition 
of such lights or signals would render it unsafe for em- 
ployees and the public. It is intimated that the use of the 
words “such lights or signals” supports the view advanced 
by the defendant. We think not. The words clearly refer to 
times other than between sundown and sunrise, and can 
only refer to daytime lights and signals not the subject of 
legislation in the act. It cannot be properly construed, 
therefore, as definitive of proper lights required between 
sundown and sunrise. 

The defendant cites various definitions from a recognized 
dictionary of the words “burn” and “burning,” to show 
that they are sometimes used to mean “aglow,” “glow like 
fire,’ and “shining.”’ But it is a fundamental rule of stat- 
utory construction that the usual and ordinary meaning 
of words will be used in construing the meaning of a statute. 
The words “and shall be lighted and kept burning between 
the time of sundown and sunrise” do not indicate any intent 
to adopt any meaning other than the usual and ordinary 
meaning of the terms used. Special or technical definitions 
of common words will not be applied as a basis for declar- 
ing legislative acts void for indefiniteness and uncertainty. 

It is urged that, even if the statute was valid when 
passed, it is now invalid because of changed conditions 
bearing upon the subject of the legislation. We agree that 
a statute, although valid when made, may become, by reason 
of later events, arbitrary and confiscatory in operation. 
Nashville, C. & St. L. Ry. v. Walters, 294 U. 8. 405, 79 
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L. Ed. 949, 55 S. Ct. 486; Hubbell Bank v. Bryan, 124 Neb. 
51, 245 N. W. 20. This requires a determination as to 
whether the present statute is arbitrary. If there are no 
reasonable differences between what is lawful and what is 
enacted as unlawful, the charge of arbitrariness and re- 
sulting unconstitutionality would have force. 

At the time the act in question was first enacted, reflector- 
ized lamps were unknown to the railroad industry. Their 
subsequent development and use by many railroads in many 
states leads to the contention that to construe the statute 
as urged by the state is to prevent progress by asserting 
distinctions having no differences in fact, and to sustain 
the statute when the arbitrariness thus created requires 
a declaration of invalidity. There is evidence in the record 
that the oil-burning lamp is superior from the standpoint 
of safety to employees and to the public. It is pointed out 
that the reflectorized light can be seen only when light 
beams are cast upon it. When a locomotive approaches a 
reflectorized lamp, under good conditions, with the head- 
lights now used on locomotives, it can be seen as well or 
better than an oil-burning lamp. But as soon as the loco- 
motive passes the reflectorized lamp, the switchstand is in 
total darkness. Trainmen responsible for leaving switches 
properly lined when the train leaves a switching area assert 
that, with the switch stands completely dark, it is ex- 
tremely difficult and somtimes impossible to perform their 
duty from the moving train. Difficulty in seeing reflector- 
ized lamps on sharp curves is demonstrated because of the 
darkness of the reflectorized lamp until it is caught in the 
sweep of the locomotive headlight. Location of the switches 
on dark and stormy nights is rendered difficult by the use 
of reflectorized lamps. There is evidence that in storms 
and fog the oil-burning lamps are more efficient. There is 
evidence also that oil lamps free themselves from snow and 
sleet by the heat generated from the burning flame, while a 
reflectorized lamp has ho such quality for maintaining its 
efficiency. 
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On the other hand, some of the foregoing testimony is 
disputed by the company’s witnesses. The difficulties of 
maintenance of oil lamps, their tendency to smoke, the dan- 
ger of going out from lack of oil, careless handling of 
switches, the vibrations of trains, high winds, moisture, 
and sudden temperature changes, are all pointed out in the 
record as inherent weaknesses in this type of lamp. Some 
of these statements, and particularly the degree of ineffici- 
ency testified to, are disputed by the State’s evidence. It 
is not our province to determine the merit or demerit of the 
reflectorized lamp. All we are called upon to determine is 
whether there is sufficient reason to warrant the Legisla- 
ture in providing for the use of “burning” lamps to the ex- 
clusion of ‘“‘reflectorized” lamps or discs to escape a charge 
of arbitrariness. If there were no differences in the two 
types of lamps, it would be arbitrary to permit one and 
penalize the use of the other. It is clear from the evidence 
that there are many differences in the two types of lamps 
as they relate to the safety of employees and the public. 
That the Legislature intended the distinction made is evi- 
dent from the further fact, appearing in the record, that 
the Legislature was urged to amend the act at the 1945 ses- 
sion of the Legislature, to permit the use of reflectorized 
lamps. See L. B. 357, 1945: session, proposed and indefi- 
nitely postponed. Its refusal to amend the statute is evi- 
dence of a legislative intent to maintain the act in accord- 
ance with the interpretation which we here place upon it. 
Wayne County v. Auditor General, 250 Mich. 227, 229 
N. W. 911; Blome Co. v. Ames, 365 I]. 456, 6 N. E. 2d 841; 
59 C. J., Statutes, § 609, p. 1080; 50 Am. Jur., Statutes, § 
330, p. 322. There is ample evidence sufficient to avoid a 
charge of arbitrariness on the part of the Legislature in 
acting as it did. This being true, the statute is not vulner- 
able to attack on the ground that it is unreasonable and ar- 
bitrary legislation. 

The railroad company asserts that the question of the 
right to use a reflectorized lamp at main-line switch stands 
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lies with the Nebraska State Railway Commission. This 
argument is completely answered in the last sentence of the 
constitutional provision creating the railway commission 
and defining its powers: “But, in the absence of specific 
legislation, the commission shall exercise the powers and 
perform the duties enumerated in this provision.” Sec. 20, 
art. IV, of the Constitution. See, also, State ex rel. Missouri 
P. Ry. Co. v. Clarke, 98 Neb. 566, 153 N. W. 623; In re 
Yellow Cab & Baggage Co., 126 Neb. 138, 253 N. W. 80. 
The legislative act under consideration clearly deprives 
the Nebraska State Railway Commission of any power to 
act to the extent that it occupies the field. 

The defendant railroad company urges that the remedy 
of injunction is not available in the present suit. It is the 
general rule that every government entrusted with powers 
and duties involving the public welfare has a right to apply 
to its own courts for any proper assistance in the exercise 
of the one and the discharge of the other. In re Debs, 158 
U.S. 564, 39 L. Ed. 1092, 15 S. Ct. 900. In State v. Pacific 
Express Co., 80 Neb. 828, 115 N. W. 619, the following 
quotation from Trust Co. of Georgia v. State, 109 Ga. 736, 
35 S. E. 323, is cited with approval: “Our conclusion, there- 
fore, both from reason and a decided weight of authority, 
is that the state, in her sovereign capacity, can appeal to 
the courts for relief by injunction, whenever either its 
property is involved, or public interests are threatened and 
jeopardized by any corporation, especially one of a public 
nature like a railroad company, seeking to transcend its 
powers, and to violate the public policy of the state.”” We 
recognize the general rule that acts punishable by fine will 
not ordinarily be enjoined. But this rule does not have the 
force of denying such a remedy in the prevention of public 
wrongs arising out of repeated violations of a penalty 
statute which harmfully affects the interests of the public. 
And this rule does not require that such acts should create 
a nuisance. Injunction is properly used for the protection 
of public rights, property, or welfare, whether or not such 
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acts violate a penalty statute and whether or not they con- 
stitute a nuisance. 28 A. Jur., Injunctions, § 151, p. 
341; 43 C. J. S., Injunctions, § 152, p. 764. 

In State v. Pacific Express Co., supra, the Attorney 
General sought to enjoin five railway express companies 
from violating a statute fixing rates for the transportation 
of merchandise by railway express. The question of the 
right to injunctive relief was there raised and decided. This 
court said, by adopting the language of the court in Attorney 
General v. Great Northern Ry. Co., 1 Dr. & Sm. (Eng.) 154, 
that: “A nuisance may be detrimental to the public or to an 
individual; and it is very usual for the Attorney-General to 
come forward for an injunction to restrain it, so far as it 
affects the public, just as an individual may apply for an 
injunction to restrain it, where it affects himself. It is true 
that every injury is not a nuisance; but the right of the 
public to be protected against injury by the information 
of the Attorney-General, is not confined to those injuries 
which come within the strict definition of a nuisance. 
Where it is the interest of the public to prevent an illegal 
act, such as this, being committed, it is competent for the 
Attorney-General to file an information to restrain it.’ 

It is to the public interest that railroad companies com- 
ply with all valid safety regulations. The safety of the 
traveling public requires that such regulations be enforced. 
The public interest is just as great, if not greater, in the en- 
forcement of safety regulations as in the enforcement of a 
rate fixing statute. Clearly, injunction is a proper remedy 
in the case at bar. 

We find no error in the action of the trial court in en- 
joining the defendant from the use of reflectorized switch 
stands in violation of the cited statute. 

AFFIRMED. 
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CHARLES C. VOLZ, APPELLANT, V. RUTH I. VOLZ, APPELLEE. 
; 25 N. W. 2d 887 
FILED JANUARY 22, 1947. No. 32147. 

1. Judicial Sales. The only matters inquired into and adjudicated 
in the proceedings for confirmation of a judicial sale are those 
steps which the law requires shall be had and done for the satis- 

. faction of the decree. : 
. An order confirming a judicial sale of real estate under a 
writ of execution will not be reversed on appeal for inadequacy 
of price, when there was no fraud or shocking discrepancy be- 
tween the value and the sale price, and where there is no satis- 
* factory evidence that a higher bid could be obtained in the event 
of another sale. 
APPEAL from the district court for Lancaster County: 


JOHN L. PoLk, JuDGE. Affirmed. 
C. H. Sanden, for appellant. 


Perry & Perry, Van Peli, Marti & O’Gara, and Max 
Marshall, for appellee. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

SIMMONS, C. J. 

This is an appeal from an order of confirmation of a 
judicial sale. We affirm the judgment of the trial court. 

The transcript recites that on June 20, 1933, plaintiff 
was granted a divorce from his wife, the defendant. A 
minor daughter, Gladys Lillian Volz, was placed in the 
custody of the defendant, and plaintiff was ordered to pay 
the defendant $5 per week for the support of the child 
until she reached the age of 18 years, or defendant relin- 
quished the care and custody of the child, or until the fur- 
ther order of the court. 

On November 30, 1945, execution was issued on the de- 
cree. Across the top of the execution are typed these words: 
“Credit on costs $13.05 and Credit on Judgment $405.00.” 
Pursuant to the execution, the sheriff levied upon a lot de- 
scribed as in Havelock, Lancaster County, and sold the same 
at sheriff’s sale to the defendant for $500, on January 22, 
1946. Defendant filed a motion to confirm the sale. 
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Plaintiff filed objections to confirmation and moved to 
set aside the sale on the grounds that the judgment was 
dormant; that no revivor had been instituted; that there 
was no lien on the property, by reason of a release by the 
person for whose benefit the judgment was entered; that 
the property was held by the plaintiff and his wife under 
deed providing title vests in the survivor; that the property 
was the homestead of the plaintiff and his wife; that it had 
a value of more than $4,000; and that the bid was inade- 
quate, insufficient, and disproportionate. The ground as to 
value was supported by affidavit. 

Hearing was had. It was stipulated that the records of 
the register of deeds show a warranty deed “to Charles C. 
Volz and Esther B. Volz, husband and wife, with right to 
survivorship as joint tenants and not as tenants in com- 
mon,” dated December 10, 1943, and likewise a mortgage 
on the property, dated December 9, 1943, for $2,150, “from 
Charles C. Volz and Esther B. Volz, husband and wife, 
* * *” Plaintiff offered no evidence other than the stipu- 
lation as to the mortgage. Defendant offered the birth cer- 
tificate of the minor daughter showing her birth on May 1, 
1924; that she lived with and was supported by her mother 
until her marriage January 18, 19438; and that the plaintiff 
had paid nothing for her support save what was paid 
through the clerk of the district court. The amount and 
dates of the payments were not shown. 

It also was shown that the daughter had on February 5, 
1945, executed a release of this property from the child 
support judgment, but it was not to operate as a discharge 
otherwise. This appears to have been filed in this proceed- 
ing on June 11, 1945. The value of the property was shown 
to be about $4,000. 

The trial court found that the judgment was valid and 
subsisting and not dormant; that the purported release 
was by a person having no right, title, or interest in and to 
said judgment; that the interest of plaintiff in the property 
was subject to the levy of the execution; that the home- 
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stead interest did not exist as against the judgment; that. 
the sale had been conducted in conformity to the statutes ;, 
that the property had-sold for its fair and reasonable value. 
under the circumstances and conditions of the sale; and. 
that a subsequent sale would not realize a greater amount. 
The court overruled the plaintiff’s objections, confirmed the. 
sale, and ordered the sheriff to execute and deliver the. 
deed. Motion for a new trial was made and overruled. 

Plaintiff assigns as error the findings that the judgment. 
was valid and not dormant; that the release was signed by 
one having no right or interest therein; that the home- 
stead interest did not exist as against the judgment; that. 
the property sold for its fair and reasonable value under 
the circumstances; and that the sheriff should execute and. 
deliver the deed. 

We need not discuss the: lack of evidence to sustain 
several of plaintiff’s contentions. “It is the law in this. 
jurisdiction that “The only matters inquired into and ad- 
judicated in the proceedings for confirmation of a judical 
sale are those steps which the law requires shall be had and 
done for the satisfaction of the decree.’ County of Scotts. 
Bluff v. Frank, 144 Neb. 512, 13 N. W. 2d 900.” Ehlers v. 
Campbell, ante, p. 572, 283 N. W. 2d 727. The only matter 
presented here, which was properly before the trial court. 
for consideration, is the charge that the sale price was in- 
adequate. As to that the rule is: ‘An order confirming a. 
judicial sale under a decree foreclosing a mortgage on real 
estate will not be reversed on appeal for inadequacy of 
price, when there was no fraud or shocking discrepancy 
between the value and the sale price, and where there is no. 
satisfactory evidence that a higher bid could be obtained 
in the event of another sale.”’ Lincoln Trust Co. v. Mc- 
Dowell, 145 Neb. 473, 17 N. W. 2d 349. As a matter of 
course, the same rules apply to execution sales, such as are 
here involved. Ehlers v. Campbell, supra. 

There is no charge or evidence of fraud. There is no evi- 
dence as to the value of plaintiff’s interest in the land sold. 


982 NEBRASKA REPORTS [VoL. 147 


Barnhart v. Henderson 


There is no evidence that a higher bid could be obtained 
in the event of another sale. The trial court did not err in 
ordering the execution and delivery of the sheriff’s deed. 
The judgment of the district court is affirmed. 
AFFIRMED. 


W. H. BARNHART, APPELLEE, V. WAYNE HENDERSON, 
APPELLANT. 
—N. W. 2d — 
FILED JANUARY 22, 1947. No. 32105. 


APPEAL from the district court for Antelope County: 
Fay H. PoLLockK and LYLE E. JACKSON, JUDGES. Motion 
for rehearing denied; former opinion modified and filed. 


.R. J. Shurtleff and R. M. Kryger, for appellant. 
Peterson & Peterson, for appellee. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


MESSMORE, J. 

Counsel, on motion for rehearing, directs our atten- 
tion to syllabus 2 of the opinion which reads as follows: 
“When an admission is treated as a matter of pleading ex- 
cusing the pleader’s opponent from offering evidence on the 
point admitted, the admission is necessarily conclusive as 
to the fact admitted, but it does not preclude the party 
making it from proving other independent facts in avoid- 
ance of those admitted.” 

The language of syllabus 2 objected to is the part follow- 
ing the last comma, as follows: “but it does not preclude 
the party making it from proving other independent facts 
in avoidance of those admitted.” The contention is that the 
syllabus, with the language objected to remaining therein, 
is contrary to the established law of this jurisdiction, and 
would tend to confuse the profession on the proper rule. 

After considerate study, we conclude the point is well 
taken, and the language objected to in syllabus 2 should be, 
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and is, eliminated therefrom, and likewise the same lan- 
guage and language pertaining thereto appearing in the 
body of the opinion. 

Inasmuch as the foregoing constitutes a matter of clari- 
fication, and does not affect the logic nor the result of the 
opinion, we adhere to the original opinion with the changes 
made therein as pointed out in this supplemental opinion. 
The motion for rehearing is denied. 

MOTION FOR REHEARING DENIED. 


PHYLLIS KISSINGER, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
25 N. W. 2d 829 
FILED JANUARY 22, 1947. No 32149. 


Criminal Law. The rights guaranteed to an accused in a criminal 
prosecution by the Constitution of Nebraska, section 11, article I, 
are all personal privileges and as such are not inalienable 
but may be waived by a judicial confession of guilt, which is 
neither prevented nor denied by the historic conception of due 
process. 


Error to the district court for Otoe County: THOMAS E. 
DUNBAR, JUDGE. Affirmed. 

Lloyd E. Peterson and Betty Jean Peterson, for plaintiff 
in error. 

Walter R. Johnson, Attorney General, and C. S. Beck, for 
-defendant in error. 

Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ., and ANKENY, District 
Judge. 

CHAPPELL, J. 

Plaintiff in error, hereinafter called defendant, was 
‘arrested by Nebraska City police officers and placed in the 
Otoe County Jail on January 12, 1945. Thereafter, on Janu- 
ary 13, 1945, a complaint was filed in the county court by 
the county attorney, charging that on or about January 12, 
*1945, defendant “did then and there unlawfully operate a 
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motor vehicle upon the highways of said County and State 
while under the influence of alcoholic liquor * * *.” A 
warrant was duly issued and delivered to the sheriff, which 
was returned and filed January 13, 1945, showing service 
on defendant ‘“‘by reading the same to her, and now have 
her before this County Court.” When defendant was 
brought before the court, whose jurisdiction is unques- 
tioned, she pleaded guilty. Thereupon, within the purview 
of section 39-727, R. S. 1948, defendant was sentenced and 
adjudged to serve thirty days in the county jail and pay 
the costs of prosecution, her driver’s license was revoked 
for a period of one year, and she was ordered not to drive 
any motor vehicle in the state for a period of one year from 
the date of her discharge from the county jail, where she 
was duly committed, until her sentence was served, and 
costs paid, or she was otherwise lawfully discharged. 

On January 16, 1945, after defendant had commenced 
serving the sentence, she gave notice of appeal, whereupon 
bond was fixed, filed, and approved, and she was released 
from custody to appear before the district court on the first 
day of the next jury term. Transcript was duly filed in the 
district court, together with defendant’s petition in error, 
praying for reversal and discharge. Therein, she claimed 
in substance that notwithstanding her plea of guilty, she 
was not in fact guilty and that the sentence of the county 
court was void as in violation of due process of law, because 
she was not advised of her constitutional rights before ac- 
ceptance of her plea. The State answered, and upon trial, 
the district found against defendant, affirmed the judg- 
ment of the county court, and remanded the case thereto 
for execution of sentence. Motion for new trial was over- 
ruled, and defendant prosecuted error to this court. 

‘Her assignments of error are, in substance, that the judg- 
ment of the district court is not sustained by the evidence 
and is contrary to law. It is argued that defendant’s rights 
to appear and defend by counsel, to have a copy of the ac- 
cusation, to have witnesses in her behalf, and to have a 
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jury trial, as provided by the Constitution of Nebraska, 
section 11, article I, were not intelligently and competently 
waived by her judicial confession of guilt, because prior 
thereto the county court did not advise her that such rights 
were existent. We find that under the circumstances, de- 
fendant’s assignments cannot be sustained. 


The record discloses that the transcript from the county 
court, which imports verity, was not only attached to and 
made a part of defendant’s petition in error, but was also 
offered in evidence by her. It provided in part: ‘The said 
complaint was thereupon read to the said defendant, and the 
said defendant being advised by the Court of her constitu- 
tional rights, entered a plea of guilty as therein charged. 
Upon consideration whereof the Court finds the defendant 
guilty as charged in the said complaint; it is, therefore, 
Considered, Ordered and Adjudged * * *.”, after which 
followed the sentence, in form and substance as specifically 
provided by statute. All of the proceedings in the county 
court were in strict conformity with sections 29-602, 
29-609, and 29-513, R. S. 1948, the latter of which was con- 
strued and applied in Martin v. Sanford, 129 Neb. 212, 261 
-N. W. 136. 

The record does not disclose that defendant ever formally 
asked to withdraw her plea of guilty either in the county 
court or the district court. However, the district court, 
without objection by the State, received evidence dehors the 
record of the county court in explanation of what actually 
did occur. In that connection, defendant was the only 
witness who testified in her behalf. She testified sub- 
stantially that she was brought before the county court 
about noon on January 13, 1945, at which time the com- 
plaint was read to her and she pleaded guilty, without pre- 
viously being advised by the court that she had the right 
to have counsel or have a jury trial, or call witnesses in her 
defense, or that she might be sent to jail. She also testified 
that she was never arrested previously, knew nothing about 
law or court procedure, and although admitting that she 
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had read or studied the Constitution of the United States, 
asserted that she was not familiar with her constitutional 
rights. At the time of the trial, she was twenty-four years 
of age, and had attended school through four months of the 
eleventh grade in high school, after which she married and 
became the mother of two children. 


It is interesting and instructive to note that without ob- 
jection the trial court asked defendant a few pertinent 
questions which she answered. That evidence is as follows: 
“Q. Mrs. Kissinger, you mean that you didn’t understand 
what a plea of guilty was? A. Well, no, I didn’t really. 
Guilty, I thought, was just telling the truth, and that was 
all that was to it; because I didn’t know anything about 
the law, or anything. Q. Telling the truth about what? A. 
What happened. * * * Q. And you don’t know what a plea 
of guilty or not guilty means? A. No, I never had any ex- 
perience in that. Q. Didn’t you know that when a person 
pleads guilty they confess everything they did, * * * and 
when they plead not guilty they mean that they are not 
going to admit anything? Didn’t you know that? A. Sure, 
I know that, but I just—I know I pleaded guilty because 
they were down there. I couldn’t have pled (sic) not 
guilty. Q. You couldn’t have plead not guilty? A. Well, I 
could have.” 

The county judge testified for the State that the com- 
plaint was read to defendant, whereupon she was told by 
him that if she pleaded guilty it would be the duty of the 
court to impose a sentence, but if she pleaded not guilty 
the case would be set down for hearing at some future time 
and disposed of later, and that she had a right to have a 
lawyer if she wanted one. He did not say anything to her 
about a jury trial or tell her that she had a right to have 
witnesses in her behalf or inform her what the sentence 
could be or would be. The county sheriff and a newspaper 
reporter who were present during the proceedings verified 
the county judge’s testimony, which was also supported 
by the transcript itself. 


VoL. 147] JANUARY TERM, 1946 987 


Kissinger v. State 


The record does not disclose that defendant ever asked 
for a copy of the complaint or requested permission to con- 
sult with or secure counsel or demanded a trial before her 
plea, but it discloses that before sentence was imposed she 
conferred with a lady in the courtroom, said to be her 
mother. There is no evidence from which it could be logic- 
_ ally inferred that defendant suffered from any disability 

or was either held incommunicado, put in fear, misled, or 
ill-advised by the court or anyone else prior to her plea or 
during the proceedings in the county court. 

From a reading of the record, we can only conclude that 
defendant was a competent, intelligent woman, who ob- 
viously understood the simple charge against her, and knew 
that she had a right to have a trial and appear and defend 
by counsel. It is evident that even after consultation with 
able counsel prior to and during these error proceedings, 
she. still confessed her guilt in the district court. It appears 
to us that defendant truthfully judicially confessed her 
guilt in the county court, and chanced the judgment of the 
county court, but thereafter prosecuted error because the 
sentence was more onerous than she had anticipated. The 
question is whether or not, under the circumstances here- 
tofore recited, this court should hold that defendant was un- 
lawfully deprived of her constitutional rights, thereby void- 
ing the sentence imposed. 

In a recent opinion of the Supreme Court of the United 
States, Carter v. People of the State of Illinois, — U. S. 
—, 67 S. Ct. 216, 91 L. Ed. 157, it was said: “Neither the 
historic conception of Due Process nor the vitality it de- 
rives from progressive standards of justice denies a person 
the right to defend himself or to confess guilt. Under 
appropriate circumstances the Constitution requires that 
counsel be tendered; it does not require that under all cir- 
cumstances counsel be forced upon a defendant. * * * A trial 
court may justifiably, be convinced that a defendant knows 
what he is about when he pleads guilty and that he rightly 
believes that a trial is futile because a defense is wanting.” 
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Those words could as well have been written in the case at 
bar, because they have a perfect application. 

This State has no provision, statutory or constitutional, 
requiring the court to appoint, procure, or impose counsel 
upon a defendant in misdemeanor cases, and the due pro- 
cess clause of the Fourteenth Amendment to the Constitu- 
tion of the United States does not require it. Betts v. Brady, 
816 U.S. 455, 62 S. Ct. 1252, 86 L. Ed. 1595, ably supports 
that conclusion. In that case the court refused to hold 
that the due process clause of the Fourteenth Amendment 
embodied “an inexorable command that no trial for any of- 
fense, or in any court, can be fairly conducted and justice 
accorded a defendant who is not represented by counsel.” 

Defendant has cited no authority, judicial, statutory, or 
constitutional, requiring the court to inform a defendant 
what the ultimate consequences of a plea of guilty could 
or would be in a simple misdemeanor case, and we find no 
circumstances in the case at bar which could justify a find- 
ing that it should have been done to give validity to defend- 
ant’s sentence. 

It has long been the rule in this state that all of the 
rights guaranteed by section 11, article I, of the Constitu- 
tion of Nebraska are personal privileges and not having 
been conferred from any consideration of public policy are 
not inalienable but may be insisted upon or abandoned at 
pleasure, and in practice are all ordinarily waived by a 
judicial confession of guilt. McCarty v. Hopkins, 61 Neb. 
550, 85 N. W. 540; In re Application of Carper, Tesar v. 
Bowley, 144 Neb. 623, 14 N. W. 2d 225; Duggan v. Olson, 
146 Neb. 248, 19 N. W. 2d 353. 

The cases relied upon by defendant to sustain her con- 
tentions, are clearly distinguishable from the one at bar. 
They all involve capital crimes or felonies, and felonies of 
great magnitude at that, together with pleas of guilty 
thereto, under circumstances adjudged to be not only incon- 
sistent with fundamental fairness and justice, but also 
clearly in violation of some statutory or constitutional right. 
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‘There are none of those elements in this case. 

We conclude that defendant, by her judicial confession 
of guilt, lawfully waived all the constitutional rights guar- 
anteed to her by section 11, article I, of the Constitution of 
Nebraska, and that the proceedings in the county court 
were not in violation of due process of law. 

For the reasons heretofore stated, the judgment of the 
district court is affirmed. 

AFFIRMED. 


STELLA ANSON, PLAINTIFF AND APPELLEE, V. FRANZ KRUSE, 
DEFENDANT AND APPELLANT. 
25 N. W. 2d 896 
FILED JANUARY 22, 1947. No. 32087. 


.Appeal and Error. An order overruling a demurrer to a petition, in the 
absence of further proceedings, is not a final order reviewable 
on appeal. 

APPEAL from the district court for York County: HARRY 
‘D. LANDIS, JUDGE. Appeal dismissed. 

Perry & Perry, for appellant. 

Kirkpatrick & Dougherty, John D. Zeilinger, and Charles 
_F. Stroman, for appellee. 

Heard before SIMMONS, C. J., PAINE, MESSMORE, YEAGER, 
‘CHAPPELL, and WENKE, JJ., and POLLOCK, District Judge. 

PoLLock, District Judge. 

Stella Anson brought this action to recover damages from 
Franz Kruse for breach of promise of marriage. Her pe- 
‘tition includes allegations that on May 20, 1942, she obtained 
a decree of divorce from James Anson in the District Court 
‘for York County, Nebraska; that.on July 9, 1942, she ac- 
-cepted defendant’s proposal of marriage to be performed 
November 25, 1942; and that on November 16, 1942, he ad- 
vised her he would not marry her. 

The defendant demurred to the petition on the ground it 
did not state facts sufficient to constitute a cause of action. 
“He contends that under the provisions of section 42-340, 
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R. 8. 1948, a divorce does not become effective or operative 
until six months after the rendition of the decree, except 
for purposes of appeal, and that a contract of marriage en- 
tered into before the expiration of such period is contrary 
to public policy and void.: The trial court overruled the de- 
murrer. Without further judicial proceedings or the ren- 
dition of a judgment, defendant appealed from the order. 

Plaintiff contends that the order overruling the demurrer 
is not a final order reviewable on appeal, and that the peti- 
tion states a cause of action since the marriage was agreed 
to have been performed after the expiration of the statu-- 
tory six months period. 

Section 25-1911, R. 8. 1948, provides: “A judgment ren- 
dered or final order made by the district court may be re- 
versed, vacated or modified by the Supreme Court for errors 
appearing on the record.” 

A final order is defined by section 25-1902, R. S. 1943, as 
follows: “An order affecting a substantial right in an ac- 
tion, when such order in effect determines the action and 
prevents a judgment, and an order affecting a substantial 
right made in a special proceeding, or upon a summary 
application in an action after judgment, is a ‘final order’ 
which may be vacated, modified or reversed, as provided in 
this chapter.” 

The latter provision was construed in Smith v. Sahler, 1 
Neb. 310, as follows: “A decree to be final must dispose of 
the whole merits of the case, and leave nothing for the 
further consideration of the court. An order is final when 
it affects a substantial right and determines the action. An 
order is interlocutory which dissolves an injunction when 
the same is an incident of the action, and the substantial 
rights of the parties involved in the action remain unde- 
termined. When no further action of the court is required 
to dispose of the cause pending, it is final; when the cause 
is retained for further action, as in this case, it is inter- 


locutory.” 
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An order sustaining a demurrer to a petition and render- 
ing judgment for court costs is not a final order. Miller v. 
The Burlington & M. R. R. Co., 7 Neb. 227. A final judg- 
ment is one that disposes of the case either by dismissing 
it before hearing is had upon the merits, or after trial by 
rendition of judgment for the plaintiff or defendant. A 
judgment or order is not final unless it determines the 
rights of the litigants and precludes further inquiry. Hall 
v. Vanier, 7 Neb. 397. An order sustaining a motion to 
strike certain parts of an answer, without further judicial 
action, is held not to be a final order, and not appealable. 
State ex rel. Sorensen v. State Bank of Omaha, 131 Neb. 223, 
267 N. W. 532. An order overruling a demurrer to a peti- 
tion for misjoinder of causes of action is held to be inter- 
locutory in character, not a final order, and not reviewable 
on appeal. Leavitt v. S. D. Mercer Co. 64 Neb. 31, 89 
N. W. 426. 

In the instant case the defendant did not elect to stand 
upon his demurrer and submit to the rendition of a judg- 
ment against him. The order overruling the demurrer was 
not followed by further judicial proceedings or the rendi- 
‘tion of a judgment. It did not finally and completely dispose 
of the substantial merits of the case and terminate the liti- 
gation. Accordingly, we conclude that the order was not 
.a final one within the meaning of our statute, is not re- 
viewable on appeal, and that the appeal should be dis- 
‘missed and the cause remanded for further proceedings. 

APPEAL DISMISSED, AND CAUSE REMANDED. 


JAMES H. GIBSON, APPELLEE, V. ELSIE MARIE GIBSON, 
APPELLANT. 
26 N. W. 2d 6 
FILED JANUARY 31, 1947. No. 32142. 

1. Divorce. In a divorce case, the provision for suitable mainten- 
ance for the minor children is entirely distinct from the allow- 
ance of specific alimony to the wife. The father continues to be 
liable for the support of his minor children after the divorce, 
usually to the same extent as before. 
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The decree for child support in a divorce action is at 
all times subject to review in the light of changing conditions, 
regardless of the particular language of the award. 

Leave is given either party to apply to the district court 

for a modification of the order made, with respect to custody 

of the minor child and allowance for its support, upon showing 
made of changed conditions. 

The entry of a final judgment in a definite amount, for 
the support of a sickly child of the age of five years, is erroneous, 
while a monthly or quarterly allowance, supported by the evi- 
dence, is proper. 

APPEAL from the district court for Holt County: D. R.. 
Mounts, JUDGE. Reversed and remanded; appellant al- 
lowed $100 attorney fee for services in this court. 

Kennedy, Holland, res & Svoboda and L. J. Tierney,. 
for appellant. 

J. J. Harrington, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,. 
YEAGER, CHAPPELL, and WENKE, JJ. 

PAINE, J. 

This is the second appeal of ‘this case. The first opinion. 
appears in 143 Neb. 882, 11 N. W. 2d 760, in which opinion: 
the difficulties which resulted in the original decree of di-- 
vorce are set out in full, and will only be very briefly re-- 
ferred to herein. 

It was set out therein that the wife contributed $1,285. 
at the time of their marriage, November 11, 1939, at which 
time the husband had very little property. The sum of 
$1,165 of her $1,285 was deposited in her husband’s bank 
account, and within a few months he had checked out all 
except approximately $200, and applied some of it on bills. 
for erecting a home and used the balance to pay bills in 
his business as a road contractor. 

The issue of this marriage was a boy born September 27,. 
1941, who had a large hernia and was continuously sick.. 
During the two years of their marriage the husband pros-. 
pered financially in his business of road-making for the- 
county, townships, and cemetery association. His income: 
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tax return for 1941 showed an income of $2,713.32 after 
all legal deductions. 

The mother took the baby to Omaha December 19, 1941, 
where he was operated upon, and she paid $117 of the bill. 
She then took her little boy to the home of her parents in 
Omaha and never lived with her husband again. Her 
mother was a wheel-chair invalid; her aged father was 
able to earn but little. 

On: the appeal in the original case, this court granted 
an increase of alimony to the wife, and fixed it at $3,000, 
payable $50 a month, and neither party at that time ob- 
jected to the allowance of $20 a month made for the child’s 
support. 

The pleadings in the present appeal consist of a petition, 
an answer and cross-petition, and a reply. The petition 
filed by the husband sets out that no definite time or period 
was fixed during which the support of the boy should be 
- paid at $20 a month, nor did the order fix the total amount 
which should be paid, which it is charged was an oversight 
on the part of the court. Plaintiff asked that the court 
vacate its former judgment and decree as to the minor and 
fix the total amount of money which must be paid for the 
support of the boy, setting out as his reason that this 
judgment for support money prevents him from selling his 
real estate, and he prayed that, when the total sum was 
fixed for the support of the boy, that he be allowed to pay it 
in monthly payments, or to pay in the present worth of the 
judgment if he desired to do so. 

To this petition an answer and cross-petition was filed, 
in which it is alleged that it would be wholly improper for 
the court to fix a total lump sum for the payment for the 
support of the child and relieve the father from further 
support of his minor child, and that a still larger amount 
than $20 a month will be required until the minor is self- 
supporting, for that sum is ridiculously inadequate under 
the present cost of food and clothing; that the boy has never 
been a healthy child, and needed special foods and warm 
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clothing, and the mother is without funds to furnish these 
requirements; that she was not physically able to work 
and was ill a great deal of the time, due to the fact that her 
husband did not furnish her with proper care during the 
time of her pregnancy and confinement, and that she was 
in need of an operation because thereof. 

She also alleged that during seven months of 1942 she 
never received anything from her husband, who should be 
required to pay during such period; that her father, because 
of his age, is able only to earn enough money to support 
himself and his invalid wife. 

The wife prayed that the former decree be modified as 
to the allowance of child support, and that the same be 
raised from $20 a month to $35 a month, and that she have 
judgment in addition for alimony and child support during 
the seven months in 1942 in which she received nothing, 
and that she be allowed an attorney’s fee. 

In the reply it is set out that defendant was endeavoring 
to harass and annoy plaintiff by tying up this property by 
objecting to its sale. It is alleged that the court has a right 
to fix in a lump sum the amount to be paid for the support 
of the minor child, and that when he pays off said sum the 
judgment for support money should not stand as security 
for some possible emergency which might arise at some 
indefinite time in the future; that he has a comfortable 
home and suitable surroundings for the support and edu- 
cation of the child, and that if granted the care, custody, 
and control of the child he will properly maintain and care 
for it, for which relief he prayed in his reply. 

Trial was had October 2, 1945. James H. Gibson testi- 
fied that the decree as ‘it stands is unsatisfactory; that the 
best offer he ever had on the dwelling house in Chambers 
was $1,800, but that because of the present rise in prices 
he now has an offer of $3,500; and that he would like to sell 
the property and turn the money over and pay up the 
judgment for child support and be relieved of the lien 
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therefor. He stated that he owns no other real estate at 
the present time. 

Elsie Marie Gibson, the defendant, testified that she 
lives with her parents at 2723 North Forty-seventh Avenue, 
Omaha, and is 44 years of age. Prior to her marriage she 
was employed for 18 years by the Nebraska Culvert Manu- 
facturing Company, receiving a salary of $125 a month 
plus a bonus. She continued to work there a few months 
after her marriage, then went to Chambers to Jive in June 
1940. She testified that at the time of the birth of their 
boy little help wag furnished, and on the fifth day there- 
after her husband compelled her to get up and do the work; 
that because thereof her health has been poor, she is 
unable to work, and needs operations for an infected kidney 
and a cystic ovary. As she was unable to make the trip to 
O’Neill, this evidence was taken by deposition. 

On December 15, 1941, Mr. Gibson started a divorce ac- 
tion, and four days later defendant left for Omaha. She 
has had the custody of the child since the separation. She 
testified that she made no objection at the first trial to the 
award of $20 a month for the support of the child because 
at that time conditions were different than they are today. 
She testified further that the hernia operation on the baby 
was performed by Dr. Shramek in Omaha, and the child 
did improve until the last two years, but is failing again 
and losing weight; that the doctor attributes that to in- 
fectious tonsils and advises an operation, but he is too 
weak yet for an operation and the doctor is trying to build 
him up; and that he only weighed 32 pounds. Defendant 
paid $130 for the hernia operation, in installments. The 
doctor advised plenty of nourishing food and warm clothing 
for the child to keep him from catching colds. He also rec- 
ommended exercise toys, such as tricycles, but witness 
could not afford them. She itemized $66.50 worth of cloth- 
ing, etc., as necessary for the child, and listed items of food 
purchased for the child from January 1 through June 1945 
in the sum of $138.50, miscellaneous expense for that 
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period, including medicines, dressings, cod liver oil, etc., 
$31.05, clothing for that period $34.47, making a total of 
$204.02 for the six months. She does not pay any rent 
to her parents. 

The mother testified that the least amount required for 
the support of Jerome per month would be $35. She testi- 
fied that plaintiff was working at the Island Supply Com- 
pany at Grand Island. She was not willing to accept a lump 
sum settlement for the support of the child, nor to accept 
the present worth of any total amount, nor to waive any 
liens. She had no income other than that received from 
Mr. Gibson, and asked that the amount of child support be 
increased from $20 to $35 a month. 

On redirect examination plaintiff testified that, because 
of the return of former employees who were service men, he 
has been released from his job in Grand Island. He denied 
that he told his wife to get up after her confinement, but 
told her to stay in bed. 

The principal assignments of error charge that the dis- 
trict court was in error in awarding a lump sum for sup- 
port of minor child and in not granting adequate support 
of $35 a month for such support. 

In the cross-petition defendant asked for payment for 
January, February, March, July, August, September, and 
October 1942. Some of these months were before the 
original decree was entered and some of them after the 
decree was entered, but upon appeal to this court we di- 
rected that she be paid $3,000 in payments of $50 a month, 
with proper credit for payments on alimony theretofore 
made. 

In regard to modification of a judgment for alimony 
payable to the wife, if the original decree left the total 
amount of alimony uncertain then it may be revised or al- 
tered, as set out in the case of Young v. Young, 138 Neb. 
294, 292 N. W. 923, but if there was an unconditional 
amount for alimony, this court said, in the case just cited, 
it is improper for this court to open up the original divorce 
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decree, retry the case, and determine whether the original 
decree was proper at the time it was entered, for a final de- 
cree adjudicating the property rights of the parties may not 
be revised or altered after the expiration of six months 
from the date of its entry. 


In the case of Dunlap v. Dunlap, 145 Neb. 735, 18 N. W. 
2d 51, this court said that a final judgment for alimony was 
not subject to modification under the provisions of section 
42-324, R. S. 1943, except as to alimony for future pay- 
ments. 


It appears to us that there is no merit to the claim for ad- 
ditional payments for certain specified months, for under 
our decree in the first case plaintiff is required to continue 
‘to pay defendant until the full sum of $3,000 alimony has 
been paid, and such judgment should not be modified at 
this time, as asked for by defendant. : 

The provision for suitable maintenance for minor chil- 
-dren is entirely distinct from the allowance of specific ali- 
‘mony to the wife. The father continues to be liable for the 
‘support of his minor children after the divorce, usually 
to the same extent as before. See 17 Am. Jur., Divorce and 
‘Separation, § 695, p. 531. Such payments for the support 
of minors become vested as they accrue. Wassung v. Was- 
‘sung, 186 Neb. 286 N. W. 340. They do not become dormant 
because of a failure to issue execution thereon for more than 
five years. In re application of Miller, 189 Neb. 242, 297 
N. W. 91. The obligation to support a minor child should 
not in any way be concluded by the parents’ divorce, for the 
‘minor is not a party to that proceeding. See Warner v. 
‘Warner, 219 Minn. 59, 17 N. W. 2d 58. 

“The decree of the court, in so far as the minor children 
are concerned, is never final in the sense that it cannot be 
-changed.” Carlson v. Carlson, 135 Neb. 569, 283 N. W. 214. 

Section 42-324, R. S. 1948, provides that, if the court 
shall find that it is to the best interests of minor children, 
‘the court may revise and alter such decree relating to the 
:allowance to be paid for the support of the children. 
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“The decree for child support in a divorce action is at all. 
times subject to review in the light of changing conditions. 
regardless of the particular language of the award.” Saum 
v. Saum, 144 Neb. 842, 14 N. W. 2d 844. 


“If the allowance made subsequently demonstrates its. 
insufficiency, the trial court at all times can soundly con- 
trol it.” York v. York, 188 Neb. 224, 292 N. W. 385. 


“Leave is given either party to apply to the district court. 
for a modification of the order here made, with respect to. 
custody of the minor child and allowance for its support, 
upon showing made of changed conditions.” Dier v. Dier, 
141 Neb. 685, 4 N. W. 2d 731. See, also, Turco v. Turco,,. 
128 Neb. 50, 257 N. W. 485. 

The Nebraska Legislature has shown its desire to protect: 
a minor child of divorced parents, for it has provided in 
section 42-310, R. S. 1943, that upon proper application the- 
court may provide for suitable maintenance of the minor: 
children during pendency of the divorce suit. And again, 
in section 42-312, R. S. 19438, it reads: 

“If the circumstances of the parties shall change, or it: 
shall be to the best interests of the children, the court may 
afterwards from time to time on its own motion or on the- 
petition of either parent revise or alter, to any extent, the 
decree so far as it concerns the care, custody and mainten-- 
ance of the children or any of them.” 

And, in default of sufficient security to be given by the 
husband to guarantee payments of allowances made, a court: 
may appoint a receiver to take charge of a husband’s real 
or personal property and hold the same and the rents and 
profits therefrom as security for payment of installments 
to fall due in the future. § 42-323, R. S. 1943. Our 
court has also granted injunctions to prevent alienation of 
real or personal property to avoid payment of such decrees. 
See Wolfe v. Wolfe, 144 Neb. 55, 12 N. W. 2d 368; Jensen 
v. Jensen, 144 Neb. 857, 15 N. W. 2d 57; Wassung v. Was—~ 
sung, supra. 
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In a Nebraska divorce action it was directed that a pay- 
ment of $25 a month be made for the support of the chil- 
dren until the further order of the district court. The 
husband became in default to the extent of $953.50, and an 
action in debt, founded on a judgment record, was brought 
in the District of Columbia by the mother, who had be- 
come a resident thereof. Defendant appealed from a judg- 
‘ment of the Supreme Court of the District of Columbia to 
the Court of Appeals, where it was submitted December 
10, 1917. 

It was charged in defense that the decree of the Ne- 
braska court was not a final decree, hence not entitled to 
‘the protection of the full faith and credit clause of the 
United States Constitution. In the opinion it was said: 
“The contention against the finality of the decree is based 
upon the provision which says that the requirement touch- 
‘ing the alimony is to endure only ‘until the further order’ 
of the court. But this does not disprove its finality as to in- 
stalments past due. The decree may no doubt be altered 
‘by the court as to future payments, but there is no sug- 
gestion in it that, as to the instalments which have ma- 
tured, it is not final. * * * No Nebraska statute nor decision 
‘has been brought to our attention which would authorize 
‘the court under the power reserved to so change the decree 
as to affect the instalments past due. In view of this and of 
the authorities cited, we hold that the modification of the 
decree, if made, would operate prospectively only, and 
‘hence that the decree is final as to the instalments of ali- 
‘mony in arrears.” Phillips v. Kepler, 47 App. D. C.. 384. 

The last decree appealed from awarded for the support of 
‘the child $20 a month for seven months beginning March 1, 
1946, thereafter $25 a month to continue 60 months, and 
‘thereafter $30 a month beginning October 1, 1951. and 
continuing for 92 months, the total award amounting to 
‘$4,400, all to be paid to the clerk of the district court for 
‘Holt County, Nebraska, together with $75 attorney fee for 


‘the defendant. 
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In our opinion, the entry of a judgment and decree. 
against the plaintiff in the full sum of $4,400 for the sup- 
port of the minor is not supported by the law, for section 
42-312, R. S. 1943, set out herein,would be entirely ineffec- 
tive if such a final judgment could be entered as was done 
in this case. 

It is improper under the law to make a final, definite, and 
positive entry of such a judgment for the support of a 
minor child, for the amount to be paid must vary with the 
several needs of the child for food, clothing, and expenses. 
involved in his education, with his necessary medical and. 
surgical requirements, and the court may also consider such. 
changes in the financial condition of the father as are 
shown by the testimony. Therefore, the law has provided. 
that the monthly payments can be changed from time to 
time as the evidence warrants. 

Because of the immediate need of a tonsillectomy, and 
sc that he may be able to attend school in fair health, and 
be properly fed and clothed, it is the order of the court that. 
the support money judgment entered in our former opinion, 
of $20 a month for this boy, be increased to $30 a month, 
beginning on the date of the entry of the latter decree ap-- 
pealed from and continuing until further order of the dis- 
trict court for Holt County, Nebraska. The judgment en-- 
tered in the district court of $4,400 is hereby set aside. The 
defendant is allowed an attorney’s fee of $100 in this court. 

REVERSED. 


WENKE, J., concurring. 

I am in full accord with the opinion. However, it is 
my opinion that the plaintiff, under the pleadings, the evi- 
dence offered in support thereof, and the provisions of sec-- 
tion 42-323, R. S. 1943, should be authorized to sell the 
dwelling house located in Chambers for the sum of $3,500 
and deposit the proceeds thereof in court as security for the- 
payment of the allowance for the minor child. 


VOL. 147] JANUARY TERM, 1946 1001 


Gutoski v. Herman 


HEDVIG EDNA GUTOSKI, ADMINISTRATRIX, APPELLANT, V. 
MABEL C. HERMAN, APPELLEE. 


25 N. W. 2d 902 


FivepD JANUARY 31, 1947. No. 32115. 

1. Trial. A motion for a directed verdict must for the purpose of 
decision thereon be treated as an admission of the truth of all 
material and relevant evidence submitted on behalf of the party 
against whom the motion is directed. 

2, Witnesses. The credibility of witnesses and the weight to be 
given their testimony are questions for the jury. 

8. Trial. In a law action it is error for the trial court to direct a 
verdict for either of the parties on an issue of fact on which the 
evidence is conflicting. Such issue should be submitted to the 
jury for its determination. 

4, Negligence. Where evidence is in conflict and such that reason- 
able minds may draw different conclusions therefrom, the ques- 
tions of negligence and comparative and contributory negligence 
are for the determination of the jury. 

APPEAL from the district court for Douglas County: 


WILLIS G. SEARS, JUDGE. Reversed and remanded. 
Wear, Boland & Nye, for appellant. 


Brown, Crossman, West, Barton & Fitch and Gross & 
Welch, for appellee. 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ., and WILSON, District 
Judge. 


MESSMORE, J. 


This is a law action brought by the administratrix of the 
estate of Peter P. Gutoski to recover damages sustained 
by the deceased’s widow and minor children as a result of 
an accident caused by a collision between a gasoline trans- 
port owned by the defendant and driven by one of her em- 
ployees, and a Chevrolet automobile driven by Peter P. 
Gutoski who lost his life in the accident. At the close 
of all the evidence the defendant moved for a directed ver- 
dict. This motion was sustained by the trial court. Upon 
the overruling of the motion for new trial, plaintiff ap- 
pealed. : 
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For convenience, the appellant will hereinafter be re- 
ferred to as the plaintiff, and the appellee as the de- 
fendant. 

The plaintiff contends that the trial court erred in re- 
fusing to submit the case to the jury. This contention 
raises the question as to the sufficiency of the material, 
competent, and relevant evidence introduced by the liti- 
gants to determine whether the same makes a case to be 
submitted to a jury. We set forth in substance as much of 
the pleadings and the evidence disclosed by the record as 
we deem: necessary to determine this appeal. 

The plaintiff’s petition alleged negligence on the part of 
defendant’s driver, in substance as follows: That he oper- 
ated the gasoline transport at a dangerous and excessive 
rate of speed in violation of the laws of Nebraska; in fail- 
ing to have the transport under proper control while operat- 
ing it in a westerly direction upon the wrong side of the 
highway; by suddenly turning the transport from the north 
side of the highway to the south side thereof directly into 
and against the automobile occupied by the deceased; and 
failing to seasonably apply the brakes thereof and bring it 
to a stop before colliding with the automobile occupied by 
the deceased. 

The defendant’s answer alleged that the driver of the 
transport drove west in the outside or north lane of the 
highway in a careful and prudent manner; that immedi- 
ately prior to the collision Gutoski either backed or drove 
his car into the north lane of the highway directly in the 
path of the westbound transport, then started eastward in 
the north lane of the highway and collided with the trans- 
port; and that there were no lights on Gutoski’s car. 

The reply denied any acts of negligence on the part of 
Gutoski. 

A brief description of the vicinity where the accident oc- 
curred shows Dodge Street west of Omaha is approximately 
42 feet wide, paved in four lanes, the two outside lanes be- 
ing concrete and the two center lanes brick. Starting at a 
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point and proceeding west from the west track of the 
Chicago and Northwestern Railway to a bridge over Pappio 
Creek is a distance of 330 feet. The bridge extends from 
this point west 100.8 feet, and on each side thereof are 
guardrails. The guardrail on the south side of the bridge 
extends east 42 feet. Two or three feet south of the edge 
of the pavement is the Miller mail box which is 243 feet 
distant from the west track of the railroad. The distance 
from this mail box to the east end of the south guardrail 
is 62 feet. From the west end of the bridge to the center 
line of a roadway which runs south off of Dodge Street is 
256 feet. Off of this roadway is the Rose Lodge. In close 
proximity to this road is a brick paved road on the north 
side of Dodge Street, running in a northwesterly direction. 
On this road is located Mary’s Clubhouse Inn. On the 
northeast corner of the intersection of this brick road is 
the Tourist Village filling station. Approximately 100 feet 
. east of the bridge over Pappio Creek is located (Miller’s) 
Wishbone Hut, which sets 47 feet back from the north edge 
of the Dodge Street pavement. In front of the Wishbone 
Hut is a graveled parking space. 

The accident occurred on the Dodge Street road at a point 
approximately 200 feet west of the Chicago and North- 
western Railway tracks, in close proximity to the entrance 
of the Wishbone Hut. The surface of the highway is ap- 
proximately level for a distance of a few hundred feet to the 
east and to the west of the point where the accident 
occurred. 

During the evening of April 14, 1944, the emloyees of, 
the organization where Mr. Gutoski was employed enter- 
tained members thereof who were about to enter the service 
of the armed forces of the United States. After leaving 
the entertainment early in the morning of April 15, 1944, 
Mr. Gutoski and a companion, also an employee of the or- 
ganization, after visiting a place in east Omaha drove west 
on Dodge Street and apparently to the places designated as 
the Rose Lodge and Mary’s Clubhouse Inn, for refresh- 
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ments. The places were about to close, so they were not 
served. After they left Mary’s Clubhouse Inn they pro- 
ceeded to Dodge Street. It is the defendant’s contention 
that they proceeded to the Wishbone Hut, as heretofore 
described and located. 

The gasoline transport consisted of a 1940 International 
tractor and Freuhauf trailer, and at the time was loaded 
with 4,450 gallons of gasoline. After loading the transport, 
the driver thereof traveled to the vicinity of Seventy-fifth 
and Dodge Streets and proceeded west on Dodge Street in 
the north lane of the highway, stopped at the railroad 
tracks, put the transport in fourth gear, and continued 
west at a speed of 25 miles per hour. The vehicle was 
lighted ; and the weather was foggy and misty. The driver 
testified that it was not raining. After proceeding approxi- 
mately 200 feet or more west from the railroad tracks and 
arriving in the vicinity of the Wishbone Hut, the accident 
occurred. 

The driver of the transport described the accident as 
follows: ‘“* * * all at once I saw a car about four feet from 
me, coming out * * * on the north side of the highway, and 
I knew it was going to hit me, and the first thing I thought, 
it would be in the back, and so I turned to the left as quick 
as I could to throw the trailer, and all at once there was a 
big crash on the right side of my truck and then I didn’t 
know no more; something hit me and knocked me uncon- 
scious and the next thing I knew I was laying in the bottom 
of the creek * * *.” He regained consciousness when some- 
one took hold of his foot, and again became unconscious, and 
subsequently regained consciousness in the hospital. There 
were no lights on the car, they came on all at once. The car 
was headed to the southeast and it came so fast he could 
not tell what kind of a car it was. It was on the north side 
of the highway, moving southeast, like it was trying to get 
across the highway. When he saw the lights on the car he 
swerved the transport to the left and threw on the air brake 
on the trailer and the common brakes on the tractor. The 
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car struck along the cab of the truck, that is, the right side 
thereof, on the north side of the highway. He did not drive 
on the south side of the highway at any time, and the only 
time he drove out of the north lane was when he made his 
left turn in an attempt to avert the accident. The crash 
rendered him unconscious, the transport thereafter pro- 
ceeded in a south and west direction, knocking down the 
Miller mail box, striking and twisting the south guardrail 
of the bridge, and falling into Pappio Creek. He saw no 
ears behind or in front of him in the vicinity of the acci- 
dent prior to the time the accident occurred. He did not 
know whether Gutoski had backed out of the parking at the 
Wishbone Hut or pulled out forward, or what happened. 

An employee of the defendant who was familiar with the 
trailer which was painted white, testified that after the 
accident there was a streak of blue paint about two feet 
long on the right panel of the trailer. Gutoski’s Chevrolet 
was painted blue. 

The evidence of the companion who was with Gutoski at 
the time the accident occurred, as offered by the defendant, 
was that they “went right off Dodge Street and I think it 
was the Wishbone”; that they did not get anything to eat 
at the Wishbone Hut; that Gutoski was backing out but she 
could not remember whether it was clear out on Dodge 
Street, was almost positive they were not across Dodge 
Street. They did not stop in the Wishbone Inn. She had a 
headache all day and wanted to go home. This testimony is 
from a statement taken by the deputy county attorney 
shortly after the accident and transcribed by a court re- 
porter. At the trial she testified she did not remember, ex- 
cept she remembered they backed out of a place where there 
was a white fence. 

The defendant contends that the foregoing evidence clearly 
proves the accident happened on the north side of the 
highway, because it shows that the deceased and his compan- 
ion were at the Wishbone Hut immediately before the acci-. 
dent and were leaving the parking area in front thereof, at- 
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tempting to get onto Dodge Street to turn east, which was 
the direct route from the Wishbone Hut to the city of 
Omaha where they lived. 

A deputy sheriff who arrived at the scene of the accident 
very shortly after it occurred, testified that he saw a body 
lying on the south part of the highway, six feet north of the 
shoulder of the highway and ten feet west of the point of 
impact, with the head to the east. He saw some debris 200 
feet west of the Northwestern railroad tracks and 14 feet 
north of the south shoulder on the south side of the high- 
way, and that there was a new tire rub near the debris. 
The debris consisted of breakage of car parts and glass, 
and pieces of car were on the highway about 50 feet south- 
west of the point of impact. The gasoline transport was in 
Pappio Creek. The tire marks led from the point of im- 
pact in a southwesterly direction onto the dirt road where 
it showed that the transport struck the Miller mail box 
which was lying on the ground. The guardrail on the south 
side of the pavement was bent and twisted, and the tire 
marks led from the broken guardrail down the bank. At 
the end of the tire marks was the truck. The Gutoski auto- 
mobile was sitting in front of the Wishbone Hut facing 
north, off of the pavement, with the left side badly damaged. 

Two other deputy sheriffs drove out to the place of the 
accident shortly after it happened, and testified they saw 
Gutoski’s body lying on the south side of the highway. 
There were dirt and pieces of car in the second lane on the 
south side of the highway. One of the deputies made an 
official investigation of the accident and took measure- 
ments. He observed small pieces of broken parts and metal 
off of the fenders, and broken glass on the pavement 200 
feet west of the Northwestern railroad tracks and 14 feet 
north of the south edge of the pavement. He also observed 
tire marks, or skid marks, on the pavement. He followed 
the skid marks off to the south of the highway in a south- 
westerly direction then onto the dirt, and then down in the 
Pappio Creek along the south edge of the highway. The 
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transport was in the bottom of the creek. There was other 
corroborative evidence as to the location of the body on the 
pavement. 

The witness, Andrew Laux, testified that he and one of 
his employees went to the Wishbone Hut about 1:30 a. m., 
the morning the accident occurred, for something to eat. 
He was seated at a table facing south on the east side of the 
room, and in front of him on the other side of the table was 
a large window. He could see the parking lot in front of the 
Wishbone Hut. There were cars parked there, and he did 
not observe the headlights or reflection of any lights driven 
into that parking lot immediately preceding the crash. He 
knew Peter Gutoski during his lifetime and could recog- 
nize him. He further testified that if Gutoski had been at 
the Wishbone Hut he must have been there before the wit- 
ness got there, at 1:30 a.m. The witness remained inside the 
Hut until hearing a terrific crash, he went outside. The 
balance of his testimony is corroborative of the police offi- 
cers as to the position of the cars and the place where the 
body was lying on the pavement. This testimony is in di- 
rect conflict with the defendant’s contention that Gutoski 
was at the Wishbone Hut and driving or backing out there- 
from, as testified to by the defendant’s driver. 

The evidence is in conflict as to whether it was raining at 
the time the accident occurred. The windshield wipers on 
the transport were not in operation at the time of the ac- 
cident. 

Exhibits in evidence show the Gutoski car badly dam- 
aged in the front part, and no damage to the rear of the car. 

The record further discloses the testimony of Paul. 
Schwartz and Lester L. Cooke, who were riding to work in. 
Schwartz’s car. Schwartz testified, in substance, that he 
drove onto Dodge Street from Ninetieth Street at approxi-. 
mately 3:10 a. m., on the morning of April 15, 1944; that 
his windshield wiper was in operation on his car and that 
it was raining; he was proceeding east on the south side of’ 
Dodge Street. He was asked if he saw the accident and! 
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said that he had seen sparks flying as the two came to- 
gether; that the two vehicles came together on the south 
side of the highway; that after the vehicles came together 
the sparks kept flying and he saw the transport go over 
and hit the guardrail of the bridge and go down into the 
ditch; that it was headed west into the southwest. Cooke 
testified that he saw the accident and the cars come to- 
gether; that as they rounded the bend at Seventy-eighth 
Street and just started to straighten out to drive straight 
east on Dodge Street, and as they approached the west end 
of the bridge over Pappio Creek, the two cars came to- 
gether. He did not see anything but sparks flying, and 
pretty soon the transport went on down into Pappio Creek; 
that at the time of the collision the transport was headed 
off to the south; and that the accident happened in the 
south center lane of Dodge Street. 

The testimony of Schwartz and Cooke is attacked by the 
defendant in that on cross-examination these witnesses re- 
pudiated their testimony given on direct examination, and 
corrected their testimony to conform to a statement made 
by each of them after the accident and their testimony 
taken at the inquest; that at the conclusion of their cross- 
examination, it was apparent that they did not see nor wit- 
ness the collision, nor see either vehicle before the collision, 
or at the time of the collision; that they first saw the 
transport when it was going down the bank into the creek 
after the accident occurred; and that they had not seen 
the Gutoski automobile until it came to rest after the colli- 
sion in front of the Wishbone Hut. 

Defendant contends that, under the circumstances as 
developed on cross-examination of these witnesses, their 
testimony became substantive evidence. In this connection 
defendant cites, among other cases, Perry v. F. Byrd, Inc., 
280 Mich. 580, 274 N. W. 335: “Notwithstanding the fact 
that written statement is offered solely for impeachment 
purposes, so much thereof as a witness at time adopts by ad- 
mission of the truth thereof becomes substantive evidence.” 
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See, also, Breeden v. Martens, 21 S. Dak. 357, 112 N. W. 960. 

Substantive evidence is evidence to prove the fact in the 
statement. See Perry v. F. Byrd Inc., supra. 

“= * * if the witness reasserted the truth of the incon- 
sistent statements, then they would be substantive proof, 
* * * 7? Ackerman v. Motor Sales & Service Co., 217 Minn. 
309, 14 N. W. 2d 3465. 

“Defendant’s statements upon paveine examination, 
amounting to admissions, constitute substantive evidence 
against him, and are not limited to their effect in impeach- 
ing him as a party or witness.” Leslie v. Knudson, 205 
Wis. 517, 288 N. W. 397. 

We are not in accord with the defendant’s contention 
that under the circumstances the testimony of the two wit- 
nesses, Schwartz and Cooke, is such that it forecloses the 
right of a jury in this case to determine the credibility of 
such witnesses. If there are discrepancies and inconsisten- 
cies in the statements made by the witnesses, as pointed 
out by the defendant, it is the jury’s duty, providing the 
whole evidence is sufficient to take the case to the jury, to 
reconcile the discrepancies and inconsistencies if possible 
and, if not, to determine what part of such witnesses’ 
testimony should be believed or what part of it should not be 
believed. The following rule applies: “The credibility of 
witnesses and the weight to be given their testimony are 
questions for the jury.” Davis v. Bixby, 182 Neb. 25, 270 
N. W. 834; Burry v. Interstate Transit Lines, 186 Neb. 695, 
287 N. W. 66; Grantham v. Watson Brothers Transporta- 
tion Co., 142 Neb. 362, 6 N. W. 2d 872. See, also, Hans v. 
State, ante p. 67, 22 N. W. 2d 385. 

The defendant cites Gohlinghorst v. Ruess, 146 Neb. 470, 


- 20 N. W. 2d 381, contending the implication exists therein 


that in a former trial the witness, a guest in the host’s auto- 
mobile, testified to certain facts that would absolve the 
host from any liability to such witness. In a subsequent 
proceeding brought by this witness -wherein she was the 
party plaintiff against the host, she did not remember the 
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admissions she had made at the former trial, but changed 
her testimony to meet the exigencies of her own case. 

In Gohlinghorst v. Ruess, supra, we cited Smith v. Bos- 
ton Elevated Ry. Co., 184 F. 387, 106 C. C. A. 497, 37 
L. R. A. N.S. 429, wherein it is said: ‘““As the inconsistency 
is in the testimony of a party, a stricter rule is applicable 
than where the inconsistency is in the testimony of an or- 
dinary witness. * * * A plaintiff, we think, after having 
sworn to facts resting in his own observation and know- 
ledge before one jury, should not be permitted to swear 
to facts directly inconsistent and to obtain from a second 
jury a verdict in his favor which will involve the con- 
clusion that his testimony at the first trial was knowingly 
false. A party testifying under oath is more than a mere 
witness.” ' 

This was the extent of our holding in Gohlinghorst v. 
Ruess, supra, and it is not in accord with the defendant’s 
contention with respect to such case. 

The defendent contends that there were no eyewitnesses 
to the accident, and there is no testimony as to how the ac- 
cident happened, the testimony of witnesses Schwartz and 
Cooke having been wholly nullified by them on cross-ex- 
amination as to seeing the accident, or the position of the 
cars before the accident; and that the plaintiff is required 
to rely wholly upon the circumstances and physical facts as 
revealed after the accident. 

In this connection the defendant cites Anderson v. In- 
terstate Transit Lines, 129 Neb. 612, 262 N. W. 445, and 
Ulrich v. Batchelder, 143 Neb. 697, 10 N. W. 2d 637, con- 
tending that the testimony of deputy sheriffs and others 
as to the location of the debris, skid marks, and the photo- 
graphs in evidence, and positions of the vehicles, do not 
prove where the accident occurred or where the vehicles 
were at the time of the impact because the complexity of 
forces and resultants being unknown destroy the probative 
value of such evidence. In Anderson v. Interstate Transit 
Lines, supra, there was no evidence as to the weight, speed, 
location on the highway or direction of movement thereon of 
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either the truck or bus at the moment of impact. In Ulrich 
v. Batchelder, supra, there was no evidence of marks, 
broken glass, or other debris indicating the probable point 
of collision. Under the facts as appears in the two cited 
cases as compared to the facts in the instant case which 
have heretofore been set out, it is apparent that the cited 
cases are not in point, and the contention is without merit. 

The general rule in this jurisdiction when a motion for 
a directed verdict is made, is as follows: “A motion for a 
directed verdict must for the purpose of decision thereon 
be treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party against 
whom the motion is directed. Such party is entitled to have 
every controverted fact resolved in his favor, and to have 
the benefit of every inference that can reasonably be de- 
duced from the evidence.” Roberts v. Carlson, 142 Neb. 
851, 8 N. W. 2d 175; McIntosh v. Union P. R. R. Co., 
146 Neb. 844, 22 N. W. 2d 179; Halliday v. Raymond, ante 
p. 179, 22 N. W. 2d 614. 

In the instant case the evidence is in conflict as to whether 
the collision occurred on the north side of the intersecting 
line of the Dodge Street highway running east and west, 
or on the south side thereof. The evidence is‘in conflict as 
to whether or not the Gutoski car was proceeding southeast 
on Dodge Street at the time of the collision, or whether or 
not it was driven from the parking area north of the pave- 
ment from the Wishbone Hut onto Dodge Street into the 
right side of the transport proceeding west, in an endeavor 
to cross to the south traffic lane on Dodge Street to pro- 
ceed east thereon. The evidence with reference to the lo- 
cation of the debris, the tire marks, the position of the ve- 
hicles after the collision, the position of the body on the 
highway after the accident, and all other circumstances as 
testified to by the witnesses, are to be taken into consider- 
ation in applying the before-mentioned rule, as to its ap- 
plicability to the instant case. 
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We conclude that under the facts and circumstances as 
presented by the record, the trial court should have sub- 
mitted this case to the jury. 

“In a law action it is error for the trial court to direct a 
verdict for either of the parties on an issue of fact on 
which the evidence is conflicting. Such issue should be 
submitted to the jury for their determination.” Stoffel v. 
Metcalfe Construction Co., 145 Neb. 450, 17 N. W. 2d 3. 

“ “Where evidence is in conflict and such that reasonable 
minds may draw different conclusions therefrom, the ques- 
tions of negligence and comparative and contributory neg- 
ligence are for the determination of the jury.’ Parks v. 
Metz, 140 Neb. 235, 299 N. W. 643.” Grantham v. Watson 
Brothers Transportation Co., supra. 

For. the reasons given in this opinion, the judgment of the 
trial court is reversed and the cause remanded for further 
proceedings. 

REVERSED AND REMANDED FOR FURTHER PROCEEDINGS. 


WILLIAM G. PAULSON, APPELLANT, V. GLENN L. MARTIN- 
NEBRASKA COMPANY, A CORPORATION, APPELLEE. 
26 N. W. 2d il 


 Futep JANUARY 31, 1947. No. 32158. 


1. Workmen’s Compensation. Where a claimant for compensation 
who through an injury has suffered temporary total disability 
and has been paid therefor, and the temporary total disability 
has ceased and partial permanent disability is ascertained and 
his general physical condition being otherwise normal, his com- 
pensation for partial permanent disability is governed by sub- 
division 3, section 48-121, R. S. 1948, and the provisions of said 
subdivision and section are exclusive. 


2. . Ina claim for compensation arising under subdivision 3 of 
section 48-121, R. S. 1943, it is immaterial whether an industrial 
disability is present or not, 

3. Where the evidence discloses that further medical, hospi- 


tal, and surgical services would not definitely improve the condi- 
tion of an injured employee, and where such improvement would 
be conjectural, the employer’s liability under section 48-120, 
R. S. 1948, to furnish reasonable medical and hospital services 
and medicines, as and when needed, ceases, 
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APPEAL from the district court for Lancaster County: 
RALPH P. WILSON, JUDGE. Affirmed. 


Lester L. Dunn, for appellant. 
Albert S. Johnston, for appellee. 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ., and ANKENY, District 
Judge. 


MESSMORE, J. 


This is a compensation case. The plaintiff was employed 
by the defendant as a carpenter and at the time of the ac- 
cident was 64 years of age. On February 9, 1945, while. 
working on a seaffold about ten feet in height it collapsed,. 
causing him to fall to the floor, landing on his feet and 
suffering an injury to his right foot. Following the injury,, 
his leg was placed in a cast for approximately two months,. 
and upon the removal of the cast he walked on crutches. 
until about November 20, 1945, and thereafter has used a 
-eane. He has not returned to work since the day of the in- 
jury, complains of intense pain and his inability to sleep on 
account of pain, and asserts he is unable to stand on his. 
right foot, and unable to perform his occupation as a car- 
penter. The record discloses that the plaintiff has been a 
carpenter foreman and an independent construction con- 
tractor. 

A hearing was had before one of the judges of the Ne- 
braska Workmen’s Compensation Court on April 12, 1946, 
and an award made granting the plaintiff compensation for 
20 percent partial permanent disability of his right foot. 
The award also granted compensation for temporary total 
disability from February 9, 1945, to December 31, 1945. 
The partial permanent disability was for a period of 30 
weeks from and after December 31, 1945. It is acknow- 
ledged that the temporary total disability compensation 
payments have been made. On appeal to the district court 
the court affirmed the findings and award of the compensa- 
tion judge. 
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The issue presented by this appeal is the contention of 
the plaintiff that he sustained permanent total disability 
from the injury received on February 9, 1945, while en- 
gaged in his usual occupation as a carpenter for the de- 
fendant, and that he will continue to be totally and perma- 
nently disabled unless the condition is corrected by surgery. 

Dr. D. J. O’Brien, called as a witness for the plaintiff, 
testified that he was engaged in the general practice of 
medicine and had specialized in orthopedic surgery for a 
period of 11 months while a member of the armed forces. 
He identified the exhibits, which are X-rays, and made an 
examination of the plaintiff. The examination revealed a 
fracture of the right os calcis and also an almost complete 
flattening of Bohlers angle, which produced an anatomical 
distortion of the foot. It was this doctor’s opinion that there 
was a flattening of the os calcis in its longitudinal diameter, 
and the Bohlers angle, which varies from 27 to 33 degrees 
normally, was practically obliterated; that the obliteration 
of the Bohlers angle would cause a flattening and elongation 
of the foot, weakening of the foot, and pain, for the reason 
_ that the plaintiff did not have the proper weight-bearing 
surface; that the plaintiff was permanently and totally dis- 
abled due to the fracture of the os calcis, the destruction of 
the Bohlers angle, and the pain resulting from these in- 
juries, and that the total permanent disability would con- 
tinue indefinitely unless corrected by surgery; that it would 
be necessary for the plaintiff to submit to surgery to rid 
him of his pain, and that a fusion operation solidifying the 
foot so that there would be no motion in the foot on weight 
bearing, which causes the pain, was the corrective measure. 

The plaintiff was recalled and testified that he would 
submit to such an operation. 

Dr. W. R. Hamsa, physician and specialist in orthopedic 
surgery called on behalf of the defendant, testified that the 
subastragalar motion was 50 percent of normal, extremes 
being painful, and the metatarsal joint was 75 percent of 
normal, with the extremes being painful; that the heel was 
thicker by half an inch, and the depression below the outer 
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ankle bone was entirely obliterated; that there was tender- 
ness present over the posterior superior, or outer portion 
of the heel. He explained the subastragalar joint as the 
joint between the ankle bone and the heel bone, and it allows 
only an up and down motion. It is the joint that adjusts 
to rough surfaces. The metatarsal joint is the joint between 
the front and back of the foot so that it can accommodate 
the differences in surfaces between the front and back. He 
evaluated the permanent partial disability of the right 
foot at 20 percent. 

While there is some testimony by Dr. Hamsa that the 
plaintiff was totally and permanently disabled, it is based 
on the doctor’s belief that plaintiff would not be able to 
carry on his occupation as a carpenter, taking into con- 
sideration ladder climbing, walking along a platform, or 
on narrow places. He further testified that the injury to 
the foot would not disturb the functions of the body other- 
wise, and that the ordinary use of the foot should not 
cause pain. He testified that in his opinion the plaintiff 
was probably through as a carpenter, because of the disa- 
bility to his foot, and his age. 

Dr. J. Dewey Bisgard, the attending surgeon, testified 
that the technique in taking X-rays affected somewhat the 
appearance of the Bohlers angle. He found the same limita- 
tions of motion in the foot as Dr. Hamsa, and estimated 
partial permanent disability in the right foot of the plain- 
tiff at 20 percent. 

While Dr. O’Brien recommended surgery, he recognized 
that due to the plaintiff’s age, he was not an ideal patient. 
However, he had a painful condition and the doctor be- 
lieved the operation should be tried, and if it failed, the al- 
ternative would be to remove the foot; that the percentage 
of the success of the operation should be in favor of the 
plaintiff. Other factors he mentioned were that the plaintiff 
would be in a cast for three or four months, that his blood 
supply is not as good as that of a young man, and that 
there could be softening of the bones from disuse. He 
testified that he believed this condition could be prevented 
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to some extent by the administration of calcium and vita- 
mins. His main objective, with reference to recommending 
the operation, was to give the plaintiff something to bear 
his weight on that was not painful. 

Dr. Hamsa, with reference to the surgery, testified that 
there was some hardening of the arteries consistent with a 
man the plaintiff’s age. The effect of the hardening of the 
arteries upon the foot would be less elasticity of the blood 
vessels and a greater risk would be encountered in surgical 
reconstruction of the foot due to this condition, but beyond 
that, the arteries would not restrict the motion of the foot 
nor interfere in any other manner. He agreed with Dr. 
O’Brien that surgery was the best suggestion, but hesitated 
to do it on account of the hardening of the arteries. He 
further testified: “I would not recommend surgery on a 
sixty-five year old man with that kind of a foot. That des 
not mean he might not take it satisfactorily, but he would be 
a greater risk than a younger individual. That isa common 
operation in younger individuals.” 

Dr. Bisgard testified that he felt that what is called an 
astragalar arthrodesis, or fusion operation, was not indi- 
cated because the plaintiff showed so little involvement 
of the joint surface and no evidence of arthritic change in 
the joint, and on account of his age, the doctor believed 
that his disability was to some extent, or possibly to a large 
extent, on a meutal-attitude basis. 

It is noted that the plaintiff contends that he is totally 
and permanently disabled from performing his occupation 
as a carpenter, that is, he is claiming an industrial disa- 
bility. It is clear that there is no evidence of any other 
injury to his body except the injury to his right foot. 

Where an employee receives an injury to his foot, not 
affecting any other part of his person, an award of compen- 
sation for said injury shall be made in accordance with the 
provisions of subdivision 3, section 48-121, R. S. 19438. 
Subdivision 3 provides in part: “For disability resulting 
from permanent injury of the following classes, the com- 
pensation shall be in addition to the amount paid for tem- 
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porary disability; Provided, however, the compensation for 
temporary disability shall cease as soon as the extent of 
the permanent disability is ascertained, * * *. For the loss 
of a foot, sixty-six and two-thirds per cent of daily wages 
during one hundred and fifty weeks. * * * In all cases in- 
volving a permanent partial loss of the use or function of 
any of the members mentioned in subdivision (3) of this 
section, the compensation shall bear such relation to the 
amounts named in said subdivision (3) as the disabilities 
bear to those produced by the injuries named therein. * * *.” 

In Bronson v. City of Fremont, 148 Neb. 281, 9 N. W. 2d 
218, we held: “In a claim for compensation arising under 
subdivision 3 of section 48-121, Comp. St. 1929 (now R. S. 
1943), it is immaterial whether an industrial disability is 
present or not.” Further in the same case this court said: 
“It was clearly the intent of the legislature in establishing 
a schedule of benefits for the specific injuries listed in sub- 
division 3 to fix the amount of such benefits without regard 
to the extent of the subsequent disability with respect to 
the particular work or industry in which the employee was 
engaged at the time of his injury. Carlson v. Condon- 
Kiewit Co., 185 Neb. 587, 283 N. W. 220.” Consequently, 
the compensation for permanent partial loss of the use and 
function of the plaintiff’s right foot cannot exceed the 
amount specified in subdivision 3. See Hull v. United States 
Fidelity & Guaranty Co., 102 Neb. 246, 166 N. W. 628. In 
such case it is immaterial whether an industrial disability 
is present or not. See Schmidt v. City of Lincoln, 187 Neb. 
546, 290 N. W. 250. 

While the plaintiff makes reference to the necessity of 
surgical interference to decrease the disability of his right 
foot, he does not directly argue this point in his brief. Doc- 
tors Hamsa and Bisgard, who testified for the defendant, 
were of the opinion that the operation was not indicated. 
The doctor who testified for the plaintiff believed the opera- 
tion would be beneficial, but admitted the possibility of the 
failure of the operation which might require the removal 
of the plaintiff’s foot. Obviously the trial court found that 
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the medical testimony was not sufficient upon which to base 
an award authorizing an operation. 

The plaintiff did not cite nor make reference to section 
48-120, R. S. 1943, which provides in substance that the 
employer shall be liable for reasonable medical and hospi- 
tal services and medicines as and when needed, and that 
in case of injury requiring dismemberment, or injuries 
involving major surgical operation, the employee may des- 
ignate to his employer, the physician or surgeon to perform 
the operation. In this connection the rule is: “Where the 
evidence discloses that further medical, hospital and sur- 
gical services would not definitely improve the condition 
of an injured employee, and where such improvement would 
be conjectural, the employer’s liability, under section 
48-120, Comp. St. 1929 (now R. S. 1943), to furnish rea- 
sonable medical and hospital services and medicines, as 
and when needed, ceases.” Wilson ‘v. Brown-McDonald 
Co. 184 Neb. 211, 278 N. W. 254. | 

The record in this case does not show that there would 
be a definite improvement in the plaintiff’s condition if the 
operation be performed, and such improvement would be 
‘conjectural. 

For the reasons given in this opinion, the judgment of the 
trial court is affirmed. 

AFFIRMED. 


FREDERICK H. ARCHER, PLAINTIFF, APPELLANT, V. G. MERE- 
DITH MUSICK, DOING BUSINESS UNDER THE FIRM NAME AND 
STYLE OF G. MEREDITH MUSICK, ARCHITECT-ENGINEER, 
DEFENDANT, APPELLEE. 

25 N. W. 2d 908 
FILeD JANUARY 31, 1947. No. 32067. 

1. United States: CourTS. When an action is brought in a state 
court to enforce a right arising under a federal statute, its juris- 
diction must be invoked in conformity with local law and the 
action is governed by the state rules of practice and procedure 
as to all matters pertaining to the remedy. 
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2. Parties. An assignee of a chose in action to whom the legal title 
has been assigned in writing for the purpose of collection, is a 
proper party plaintiff, and may maintain an action thereon as 
the real party in interest. 

3. Cases Overruled. The opinions in Hoagland v. Van Etten, 22 
Neb. 681, 35 N. W. 869, reported on rehearing 23 Neb. 462, 36 
N. W. 755, and 31 Neb, 292, 47 N. W. 920, are overruled insofar 
as they are in conflict with this opinion. 

4. Parties. The limitation of section 25-702 upon section 25-701, 
R. S. 1948, which requires that causes of action united in one 
action must affect all the parties to the action, applies to parties 
plaintiff as well as defendant. 

5. Actions. Where several causes of action have been united in one 
action, if the parties to each or all of them are proper within the 
meaning of the statutes, there is no defect of parties, whether 
or not there is a misjoinder of such causes of action. 

By virtue of section 25-701, R. S. 1943, the plaintiff may 

unite several causes of action in the same petition if they are all 

included in the classification of ‘transactions connected with the 
same subject of action” or “contracts, express or implied.” 


APPEAL from the district court for Box Butte County: 
Earu L. MEYER, JUDGE. On motion for rehearing former 
opinion and judgment vacated and set aside; reversed and 
remanded with directions. 

S. L. O’Brien and Charles A. Fisher, for appellant. 

Mitchell & Gantz, Donald E. Williams, and Bert E. 
Church, for appellee. 

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 

CHAPPELL, J. 

Upon reconsideration, after argument of motion for re- 
hearing, the court has concluded that its former majority 
opinion, reported ante p. 344, 28 N. W. 2d 323, should be 
and hereby is vacated and set aside. 

Plaintiff brought the action against his former employer, 
defendant G. Meredith Musick, doing business as G. Mere- 
dith Musick, Architect-Engineer. His petition, as amended 
and supplemented, contained 40 causes of action, and sought 
to recover unpaid overtime compensation, together with 
liquidated damages, attorney’s fees, and costs for himself 
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and as assignee of 39 like claims of other employees of de- 
fendant, engaged in similar employment, on account of 
services performed by each in excess of 40 hours per week 
under similar contracts of employment which were all 
allegedly controlled by Title 29, sections 201 to 219, inclu- 
sive, U. 8. C. A., known as the Fair Labor Standards Act 
of 1938. 


Defendant demurred to plaintiff’s petition, upon the 
grounds that there was: (1) A defect of parties plaintiff; 
(2) a misjoinder of causes of action; and, (3) generally 
that the petition failed to state a cause of action. The de- 
murrer was sustained upon the first two grounds, where- 
upon plaintiff filed a motion requesting leave to file sep- 
arate petitions for each of his causes of action and have 
them docketed separately. The motion was denied, after. 
which the trial court dismissed the 39 causes of action as- 
signed to plaintiff. He appealed therefrom to this court, 
assigning substantially that: (1) The trial court erred in 
sustaining the demurrer, and (2) erred in refusing to permit 
plaintiff to file separate petitions for each of his causes of 
action and have them docketed separately. We conclude 
that the trial court erred in sustaining the demurrer and 
dismissing the 39 causes of action assigned to plaintiff, 
which of necessity obviates any discussion of the second 
assignment of error. 

Defendant concedes in his brief that “The issue in this 
proceeding is solely one relating to practice and procedure 
in connection with the remedy.” Therefore, in this opinion 
we will devote out attention solely to the question whether 
plaintiff’s petition discloses a defect of parties plaintiff, 
or a misjoinder of causes of action, since otherwise it con- 
cededly states facts sufficient to constitute a cause of action 
in favor of plaintiff and against defendant. 


For that purpose, we will first review the allegations of 
plaintiff’s petition. The first cause of action recites sub- 
stantially as follows: That defendant, on April 27, 1942, 
and thereafter during plaintiff’s employment, was an archi- 
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tect-engineer, engaged in commerce and the production of 
goods for commerce at the Alliance Air Support Trans- 
port Glider Station in Box Butte County, Nebraska, and in 
Provo, South Dakota. On or about May 26, 1942, defendant 
orally employed plaintiff as a guard at Alliance in safe- 
guarding, checking, and performing other designated 
duties in connection with trucks and other described prop- 
erty, supplies, and materials of defendant, which were used 
in commerce and for the production of goods for commerce. 
Plaintiff was to receive as compensation therefor $1,620 
per annum for 2,000 working hours, or $30.75 per week for 
40 working hours. He was so employed by defendant for a 
designated period of time, during which he alleged that he 
worked 192 hours overtime, for which he was entitled under 
the Fair Labor Standards Act, allegedly controlling his 
relationship with defendant, to receive one and one-half 
times the regular rate, all of which was due and unpaid by 
defendant, making him liable therefor, together with an 
equal amount as liquidated damages, plus reasonable at- 
torney’s fees and costs, for which plaintiff prayed judgment. 

The other 39 causes of action assigned to plaintiff were 
each drawn upon the same theory with similar applicable 
allegations, each of which sought from defendant like re- 
lief as assignee of like claims of others employed by defend- 
cant at or about the same time, at the same place, in em- 
ployment similar to that of plaintiff. The petition also 
alleged that “plaintiff brings this action for and in behalf 
of himself and every employee whose claim has been as- 
‘signed to him and who is similarly situated, and this as- 
signment is for the purpose of collection only as provided 
for in Fair Labor Standards Act, Title 29, Section 216, Sub 
Section B, U. S. C. A. Annotated.” The separate assign- 
‘ments to plaintiff, which were made a part of plaintiff’s 
‘petition, assigned each respective claim to him without 
reservation and constituted, appointed; and authorized him 
for his sole use and benefit: “* * * to ask, collect, demand, 
sue for, in his own name and right, receive, compound and 
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give acquittances for said claim or claims, or any part 
thereof.” 

One of defendant’s contentions in his demurrer was 
that there was a defect of parties plaintiff, because plaintiff 
sued in his own right and as assignee of the 39 other claims,,. 
which constituted a misjoinder of parties plaintiff. How- 
ever, it is clear that technically there could not be a mis- 
joinder of parties plaintiff, because there was but one 
plaintiff. The first question presented, then, is whether 
there was a defect of parties plaintiff. 

The authority to maintain such an action in any court. 
of competent jurisdiction is contained in Title 29, section 
216, sub-section (b), U. S. C. A., which provides: “Any 
employer who violates the provisions of section 206 or sec-. 
tion 207 of this title shall be liable to the employee or em- 
ployees affected in the amount of their unpaid minimum 
wages, or their unpaid overtime compensation, as the case 
may be, and in an additional equal amount as liquidated 
damages. Action to recover such liability may be main- 
tained in any court of competent jurisdiction by any one or: 
more employees for and in behalf of himself or themselves: 
and other employees similarly situated, or such employee 
or employees may designate an agent or representative to 
maintain such action for and in behalf of all employees 
similarly situated. The court in such action shall, in addi- 
tion to any judgment awarded to the plaintiff or plaintiffs, 
allow a reasonable attorney’s fee to be paid by the defend- 
ant, and costs of the action.” 


With relation thereto, it is the rule that when an action 
is brought in a state court to enforce a right arising under 
a federal statute, its jurisdiction must be invoked in con- 
formity with local law, and the action is governed by the 
state rules of practice and procedure as to all matters per- 
taining to the remedy. Rockwood v. The Crown Laundry 
Co., 352 Mo. 561, 178 S. W. 2d 440; Minneapolis & St. Louis 
R. R. Co. v. Bombolis, 241 U. 8. 211, 36 S. Ct. 595, 60) 
L. Ed. 961. 
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For decision, then, we must rely upon the rules of 
practice and procedure in this state. At the outset, we 
should point out that this is not technically a class action 
within the purview of section 25-319, R. S. 1943, which 
provides that ‘““When the question is one of a common or 
general interest of many persons, or when the parties are 
very numerous, and it may be impracticable to bring them 
all before the court, one or more may sue or defend for the 
benefit of all.” Clearly, the allegations of plaintiff’s peti- 
tion do not premise his action upon any such theory or bring 
it in any manner within the purview of the above quoted 
statute. 39 Am. Jur., Parties, § 53, p. 926. Thus directly 
that statute is of no avail to plaintiff and, as a matter of: 
course, whether such an action could or could not be main- 
‘tained as a class action we are not called upon to decide. 

There are, however, other applicable statutes which not 
only permit plaintiff to maintain the action but also to unite 
all of the causes of action in one action. They are sections 
25-301, 25-308, 25-304, 25-701, and 25-702, R. S. 1943. Sec- 
tion 25-301 provides: “Every action must be prosecuted in 
‘the name of the real party in interest, except as otherwise 
provided in section 25-304.” Section 25-304 provides: “An 
executor, administrator, guardian, trustee of an express 
‘trust, a person with whom or in whose name a contract is 
‘made for the benefit of another, or a person expressly 
authorized by statute, may bring an action without joining 
with him the person for whose benefit it is prosecuted. * * * 
and assignees of choses in action assigned for the purpose 
of collection, may sue on any claim assigned in writing, but 
such assignee shall be required to furnish security for costs 
as in the case of nonresident plaintiffs.” (Italics ours.) 

It will be noted that there are two applicable exceptions 
to section 25-301 contained in section 25-304 which permit 
‘plaintiff to maintain the action. Concededly, he was an as- 
signee in writing of the 39 choses in action for the purpose 
of collection and defendant makes no objection here that 
plaintiff failed to provide security for costs. On the other 
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hand, it is apparent that plaintiff was also a person express- 
ly authorized by statute to maintain the action by virtue 
of section 25-304, the very statute which created his right 
to maintain it as assignee for the purpose of collection. 


Since, as heretofore observed, plaintiff without doubt 
was a proper party and had authority to separately main- 
tain his own cause of action and as an assignee for collection 
and a person expressly authorized by statute, was a proper 
party and had authority to separately maintain each of the 
other 39 causes of action, there was of necessity no defect 
of parties plaintiff. A fortiori, we have remaining only the 
question whether there was a misjoinder of causes of action 
when plaintiff united all of them as separate causes of ac- 
tion in one action. 

To determine that question, we turn again to applicable 
statutes. Plaintiff claims the right to unite all of the causes. 
of action in one action by virtue of section 25-701, which. 
provides: “The plaintiff may unite several causes of action 
in the same petition, whether they be such as have hereto- 
fore been denominated legal or equitable, or both, when 
they are included in any of the following classes: (1) The 
same transaction or transactions connected with the same. 
subject of action; (2) contracts, express or implied; * * *.” 
However, that section is limited by virtue of section. 
25-702, which provides: “The causes of action so united. 
must affect all the parties to the action, and not require 
different places of trial.” That the limitation of the latter 
section applies to all the parties, i. e., to parties plaintiff as. 
well as defendant, there can be no question. 

Defendant argues that the limitation of section 25-702 
upon section 25-701, prohibits a joinder of the causes of ac-- 
tion for the reason that the causes so united would not 
affect all the parties to the action. His theory in that re-- 
gard is that plaintiff, as assignee for collection, was not. 
the real party in interest, but that the real parties in in- 
terest were the assignors respectively of the 39 causes of 
action who are the owners of the beneficial interest. In. 
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that connection, we call attention to’ the fact that Rock- 
wood v. The Crown Laundry Company, supra, relied upon 
by defendant, is clearly distinguishable upon the facts. In 
that case, the plaintiff was not a designated agent or 
assignee of the other claims and did not prosecute the action 
as such. 

It is true that Hoagland v. Van Etten, 22 Neb. 681, 35 
N. W. 869, decided in 1888, supports defendant’s argu- 
ment, but there are other considerations which must now 
be taken into account in determining whether it is decisive 
of the case at bar. It will be noted that sections 25-301 
and 25-304, R. S. 1943, are respectively sections 29 and 32 
of the Code of Civil Procedure. Plaintiff brought that ac- 
tion to foreclose a mechanic’s lien for material furnished 
by him personally in the erection of a home for defendant 
owner, and mechanics’ liens for material furnished by sev- 
eral others on the same project, whose claims were for- 
mally assigned to plaintiff for the admitted purpose of en- 
abling him to bring the action for the benefit of all. In that 
opinion the court concluded that plaintiff as assignee for 
that purpose was not the real party in interest, as required 
by section 29 of the Code of Civil Procedure, and since the 
case did not by reference come within any exception con- 
tained in section 32, he could not maintain the action. 
Thereupon, the case was reversed and remanded for fur- 
ther proceedings. Upon rehearing, reported 23 Neb. 462, 
36 N. W. 755, the court adhered to its former decision that 
plaintiff as assignee of the legal title only, was governed 
solely by section 29, under which he could not be found to be 
the real party in interest. Nevertheless, the court modified 
its former opinion in furtherance of justice, thereby per- 
mitting plaintiff to acquire all interest of the assignors, 
beneficial as well as legal, within 30 days, to enable him to 
maintain the action and avoid the statute of limitations. 
Plaintiff thereafter so acquired all the interest of the others 
and the case was tried on the merits. The plaintiff re- 
covered and an appeal was taken to this court. The opinion, 
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affirming that judgment but quoting from the former 
opinions, is reported 31 Neb. 292, 47 N. W. 920. We call 
attention to the fact, at this point, that plaintiff was per- 
mitted ultimately to maintain the action upon the claims 
assigned to him as well as his own, and recover upon them 
in the same action. 

In connection with the three latter cases, we must bear 
in mind that they were all decided before the exception: 
““* * * ond assignees of choses in action assigned for the 
purpose of collection, may sue on any claim assigned in 
writing’ was placed in the statute by amendment to section 
32. See Laws 1913, ch. 166, § 1, p. 510. In the light of that 
subsequent amendment and other authorities, hereinafter 
discussed, which tend to promote and expedite the efficient 
administration of justice, we conclude that the three opin- 
ions in Hoagland v. Van Etten, supra, insofar as they are 
in conflict with this opinion, should be overruled since they 
no longer correctly reflect the law of this state. 


Our own decisions of later date sustain that conclusion 
by analogy. Section 25-303, R. 8. 1943, specifically provides 
that “An action by the assignee of a thing in action shall be 
without prejudice to any counterclaim or defense existing 
between the original parties; * * *.” In State ex rel. Sor- 
ensen v. Nemaha County Bank, 124 Neb. 883, 248 N. W. 
650, decided in 1983, this court approved and applied the 
following statement: “ ‘In ascertaining whether the plain- 
tiff is the real party in interest, the primary and fundamen- 
tal test to be applied is whether the prosecution of the action 
will save the defendant from further harassment or vex- 
ation at the hands of other claimants to the same demand. 
If the defendant is not cut off from any just defense, offset, 
or counterclaim against the demand and a judgment in 
behalf of the party suing will fully protect him when dis- 
charged, then is his concern at an end.’ 2 Bancroft, Code 
Practice and Remedies, 1094.” 

That case is authority for the conclusion drawn there- 


from that a “trustee of an express trust,” ‘a person ex- 
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pressly authorized by statute,” and “officers,” exceptions 
employed in section 25-304, “must be deemed to denote the 
real parties in interest in the sense that a judgment in their 
behalf will fully protect the defendant sued by them, when 
discharged, and also, irrespective of the results thereof, 
will render such judicial proceeding binding and effective 
in all respects.”’ See, also, Meeker v. Waldron, 62 Neb. 689, 
87 N. W. 539; and Huddleson v. Polk, 70 Neb. 483, 97 N. W. 
624, affirmed on rehearing in 70 Neb. 489, 100 N. W. 802, 
and 70 Neb. 492, 102 N. W. 464. By a parity of reasoning, 
‘from the above authorities we conclude that “assignees 
of choses in action assigned for the purpose of collection” 
are also similarly the real parties in interest and authorized 
to maintain actions thereon as such. 

That conclusion is supported by almost unanimous 
authority from other jurisdictions. In Pomeroy’s Code 
Remedies, (5th Ed.), § 70, p. 106, it is said: “Analogous 
to the subject discussed in the preceding paragraph is the 
question whether an assignee, to whom a thing in action 
has been transferred by an assignment which is absolute 
in its terms, so as to vest in him the entire legal title, but 
which, by means of a contemporaneous and collateral agree- 
ment, is, in fact, rendered conditional or partial, is the real 
party in interest. It is now settled by a great preponderance 
of authority, although there is some conflict, that if the as- 
signment, whether written or verbal, of anything in action 
is absolute in its terms, so that by virtue thereof the entire 
apparent legal title vests in the assignee, any contempor- 
aneous collateral agreement by virtue of which he is to re- 
ceive a part only of the proceeds, ‘and is to account to the 
assignor or other, person for the residue, or even is to thus 
account for the whole proceeds; or by virtue of which the 
absolute transfer is made conditional upon the fact of re- 
covery, or by which his title is in any other similar manner 
partial or conditional,’ does not render him any the less the 
real party in interest; he is entitled to sue in his own name, 
whatever collateral arrangements have been made between 
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him and the assignor respecting the proceeds.. The debtor 
is completely protected by the assignment, and cannot be ex- 
posed to a second action brought by any of the parties, 
either the assignor or other, to whom the assignee is bound 
to account. This is the settled doctrine in most of the 
States.” See, also, 39 Am. Jur., Parties, § 17, p. 872; 6 
Cc. J. S., Assignments, § 94, p. 1151, § 125, p. 1178; 47 
C. J., Parties § 70, p. 34, and § 71, p. 35; 5 C. J., Assign- 
ments, § 144, p. 958, § 198, p. 994, and § 200, p. 995; 
4 Am. Jur., Assignments, § 1238, p. 328. 

Having concluded that plaintiff was a proper party and 
the real party in interest in all the causes of action, we call 
attention to the fact that it has been held in many cases 
that there could be no impropriety in joining a cause of ac- 
tion held by plaintiff in his own right with others of appro- 
priate classification acquired by assignment. 1 C. J. S., 
Actions, § 97, p. 1281. See, also, Sroufe v. Soto Bros. & 
Co., 5 Ariz. 10, 43 P. 221; Mosher v. Bellas, 33 Ariz. 147, 
264 P. 468; United Verde Extension Mining Co. v. Ralston, 
87 Ariz. 554, 296 P. 262; Nierman v. White’s Motor Parts, 
Inc., 269 Mich. 608, 257 N. W. 751; Sullivan v. Fidelity & 
Casualty Co. of New York, 208 Mich. 68, 175 N. W. 397, 
affirmed on rehearing 210 Mich. 625, 178 N. W. 39. In that 
regard, Strawn v. First National Bank of Humbolt, 77 Neb. 
414, 109 N. W. 384, decided in 1906, relied upon by defend- 
ant, is distinguishable from the case at bar for two reasons. 
First, it was predicated primarily upon Hoagland v. Van 
Etten, supra. Second, the several plaintiffs each having 
distinct claims against another arising out of separate con- 
tracts, each made only a partial assignment thereof to the 
cthers without actually changing the relation of the parties, 
for the express purpose of enabling the plaintiffs to join 
in a single action against the defendant, which the court 
held resulted in a misjoinder of causes of action. 

The legal titles to the causes of action in the case at bar 
were all fully assigned to one plaintiff. They all involve 
express employment contracts of the same character. The 
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contracts were each and all alleged to have been made and 
violated by the same defendant, with employees who were 
required to perform similar duties for defendant at the 
same place at or about the same time. It would seem clear 
to us, therefore, that this action comes squarely within 
section 25-701, R. S. 1943, which permits plaintiff to unite 
several causes of action in the same petition when they are 
included in the classification of contracts, express or im- 
plied. 

Further, without doubt plaintiff’s several causes of ac- 
tion were also ‘transactions connected with the same sub- 
ject of action.”” Therefore, they may be united in one action 
for that reason, as specifically provided in section 25-701, 
R. 8. 1948. They all involved a primary right of recovery 
solely by reason of the alleged violation by one defendant 
of a federal statute, which if the employees came within 
the purview of the act, was an intregal part of each of the 
similar contracts involved. True, the causes of action did 
not arise out of the same transaction. They could be joined 
in one action if they arose out of the same transaction, but 
that is not necessarily required because they may be joined 
if they arose our of different “‘transactions connected with 
the same subject of action.” A “transaction” is whatever 
may be done by one person which affects another’s rights, 
and out of which a cause of action may arise. “Subject of 
action” is not synonymous with but broader than the term 
“cause of action.” The meaning of “subject of action” and 
its application in all types of cases is ably and compre- 
hensively discussed in McArthur v. Moffett, 143 Wis. 564, 
128 N. W. 445, 33 L. R. A. N.S., 264, wherein the courts’ 
conclusions are supported by many eminent authorities. 
See, also, 1 C. J., Actions, § 41, p. 946; 1 C. J. S., Actions, 
§ 1 (i), p. 959. While concededly the authorities are some- 
what at variance concerning the proper meaning and appli- 
cation of the words for particular purposes, they generally 
concede that any definition to be both accurate and suffi- 
ciently general for all purposes must contain as its basic 
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and fundamental element plaintiff's primary right which 
has been invaded and that in cases where tangible pro- 
perty is not involved, such element is the whole ‘subject 
of action.” In the light thereof, we find that the “subject 
of action” in cases similar to the one at bar is the plaintiff 
employees’ alleged primary right to recover unpaid over- 
time compensation, liquidated damages, attorney’s fees, and 
costs, by reason of defendant employer’s alleged violation 
of the federal statute. 

It is now recognized that the leading principle in a mod- 
ern system of procedure is the avoidance of a multiplicity 
of suits, and the settlement in one action of all the re- 
spective claims of all parties when they are of such nature 
as to admit of adjustment in that mode. The courts, when 
confronted with permissive joinder of causes of action, now 
recognize that they must exercise a wise judicial discretion 
and construe such statutory provisions liberally, remember- 
ing that they are remedial in nature, the dominant idea be- 
ing that courts should permit the joinder of causes of ac- 
tion where there is some substantial unity between them. 
In so doing, courts should endeavor to make such statutes 
as effectual as possible to promote and expedite the ad- 
ministration of justice, thereby preserving economy and 
efficiency in courts whenever it is possible to do so without 
prejudice to the rights of litigants. 1 C. J., Actions, § 239, 
p. 1082; 1 C. J. S., Actions, § 77, p. 1222; 1 Am. Jur., Ac- 
tions, § 77, p. 465, § 84, p. 470. 

The procedural statutes of this state do not require this 
court to hold that there should be 40 different trials in 
cases like the one at bar. Applicable questions of law are 
primarily identical, and one trial can lawfully dispose of all 
the causes of action with dispatch, economy, efficiency, and 
justice for the parties involved. 

For the reasons heretofore stated, we conclude that de- 
fendant’s demurrer should have been overruled. Therefore, 
the judgment of the trial court sustaining defendant’s de- 
murrer and dismissing the 39 causes of action assigned to 
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plaintiff, is reversed and remanded with directions to try 
all of plaintiff’s causes of action in one action, in confor- 
mity with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


YEAGER, J., dissenting. 

I cannot agree with the latest majority opinion in this 
case. However, I do not wish to be misunderstood. I fa- 
vor wherever possible and wherever legally permissible the 
joinder of causes of action in a single action. Such practice 
and procedure is desirable in the interest of expedition and 
it undoubtedly has the effect of reducing the cost of liti- 
gation, an end which should receive encouragement. 

This end should not, however, be accomplished by a 
strained or unreasonable interpretation of legislative pro- 
nouncement. It appears to me that the majority opinion 
does just this. 

In order to hold that the plaintiff herein was the real 
party in interest as to all of these causes of action it be- 
came necessary to say that an assignee for the purpose of 
collection was the real party in interest. This is violative 
of both reason and specific statutory declaration. 

An assignee for the purpose of collection or suit is noth- 
ing more than an agent for that purpose and no legislature 
or court may change this situation. To say that he may be 
made anything else by legislative action or judicial pro- 
nouncement is to say that the residence of interests and 
rights concerning which there is no question is subject to 
the will of the legislature or the courts. This just cannot 
be true. I do not doubt the power of the Legislature to 
say that an assignee for collection for the purposes of suit 
may be deemed the real party in interest but the Legisla- 
ture in this instance has not done so. 

I concede that opposite views have been expressed, but 
fallacy in statement does not become truth, and no more 
does it become truth through repetition. 

The majority opinion fails to give effect to the clear 
meaning of section 25-702, R. S. 1948, as follows: “The 
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causes of action so united must affect all the parties to the 
action, * * *.” 

Who can deny that the real parties to the assigned causes 
of action are the assignors thereof for collection? I would 
like to know how any one of the causes of action affects the 
holder of any other cause. I fail to see how such a showing 
can be made. In the absence of such a showing I submit 
that under the provisions of this statute there has been a 
misjoinder of causes of action and that the first opinion in 
this case should be adhered to. 


CARL E. FAUGHT, APPELLEE, V. PLATTE VALLEY PUBLIC 
POWER & IRRIGATION DISTRICT, A CORPORATION, APPELLANT. 
25 N. W. 2d 889 
FILED JANUARY 31, 1947. No. 32122. 


1. Waters: Drains. It is the duty of those who build structures 
across natural drainways to provide for the natura] passage 
though such obstruction of all waters which may be reasonably 
anticipated to drain there and this is a continuing duty. 

: Where a_ substantial amount of water from 

another source or sources has been added to the water for which 

defendant is liable and the combined waters have caused the 
damage, then it is incumbent upon the plaintiff to establish either 
that his damages would have occurred from the waters for which 
defendant is liable, or to establish the amount of his damage 
that had been caused by the waters for which defendant is liable. 

3. Crops: DAMAGES. In case of the destruction of a permanent or 
perennial crop, such as alfalfa, the measure of damages is the 
difference between the value of the land before and after the 
destruction of the crop. 

The value of the loss of the use of land as to un- 
matured annual crops can be based upon the value of the crop 
which could have been raised upon the land except for the flood- 
ing provided the evidence discloses sufficient data to determine 
that question with reasonable certainty. 

5. Injunction. A party seeking an injunction must establish by com- 
petent evidence every controverted fact necessary to entitle him 
to relief, and injunction will not lie unless the right is clear, the 
damage is irreparable, and the remedy at law is inadequate to 
prevent a failure of justice. 
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APPEAL from the district court for Dawson County: I. J. 
NISLEY, JUDGE. Modified and affirmed. 


Crosby & Crosby, for appellant and cross-appellee. 
Johnson & Kronen, for appellee and cross-appellant. 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ., and WILSON, District 
Judge. 

WENKE, J. 

Car] E. Faught brought this action in the district court 
for Dawson County against the Platte Valley Public Power 
and Irrigation District, a corporation. 

The purpose of the action was to obtain a mandatory 
injunction requiring defendant to increase the carrying 
capacity of the outlet provided under its canal to an extent 
sufficient to carry off all waters flowing down the draw on 
plaintiff’s land and to obtain a judgment in the amount of 
$2,653.27 with interest at six percent from March 1, 1943, 
because of damage to his 1942 crops caused by flooding 
due to the defendant’s negligence in failing to provide such 
sufficient outlet. 

The trial court found that plaintiff’s crops had been 
damaged by flooding to the extent of $1,944.93 because of 
defendant’s negligence in installing an underpass of insuf- 
ficient capacity to drain off such waters as could and should 
have been reasonably anticipated to flow down Spring Creek 
during periods of heavy run-offs, but found that injunction 
relief should be denied. Judgment was entered thereon 
for $2,285.13, the additional amount being interest from 
March 1, 1943, to the date of the judgment, but the manda- 
tory injunction was denied. 

Both parties filed motions for new trial and from the 
overruling thereof the defendant appeals and _ plaintiff 
cross-appeals. 

For convenience herein the appellant, Platte Valley Pub- 
lic Power and Irrigation District, will be referred to as 
the district and the appellee, Carl E. Faught, will be re- 
ferred to as the plaintiff. 
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This being an equity case, both parties correctly requested 
that under section 25-1925, R. S. 1943, this court try the 
case de novo. See Robinson v. Dawson County Irrigation 
Co., 142 Neb. 811, 8 N. W. 2d 179. 

Although the plaintiff leased the land lying east of the 
draw for the crop season of 1942, however, he had an as- 
signment from the tenant of his interest therein and any 
question herein of damages relates to the entire crop. 

This case involves the same 70-acre tract,. canal, and 
draw as in the case of Faught v. Dawson County Irrigation 
Co., 146 Neb. 274, 19 N. W. 2d 358, but relates to damages 
caused by flooding in June 1942, whereas the former case 
involved floodings of this land in May and June 1940. 

There are, however, two distinct changes that occurred 
in relation thereto after the floodings of 1940 and before 
the flooding of 1942. In March 1942, the district purchased 
the canal from the Dawson County Irrigation Company 
and thereafter, in May and June 1942, increased the size 
thereof and changed the outlet through the canal. This 
change resulted in the elimination of the two six-foot spill- 
way openings into the canal which, in case of excess flood- 
waters, permittted such waters to enter the canal, and of 
the two underdrains consisting of a concrete box two feet 
by six feet and a 24-inch pipe. In place thereof the district 
put in an underdrain 42 inches in diameter at a one-foot 
lower level and, for some distance below the canal, straight-~ 
ened out the draw to speed up the flow through the under- 
drain. 

With reference to the district, whose canal is immediately 
south of and adjacent to the plaintiff’s 70-acre tract of land 
and whose canal crosses the draw here involved, we stated 
its duty in regard to providing an outlet for waters flowing 
down said draw as follows: “It is the duty of those who 
build structures across natural drainways to provide for the 
natural passage through such obstruction of all waters 
which may be reasonably anticipated to drain there. This 
is a continuing duty.” Faught v. Dawson County Irrigation 


Co., supra. 
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While it is self-evident that the one 42-inch drain put 
- under the canal in May 1942 does not have the capacity of 
the two drains that existed thereunder prior thereto; 
nevertheless, the district offered evidence to show that the 
two previous drains were partly clogged and that by reason 
of the increased flow, due to the lowering of the drain and 
the straightening of the ditch below, the capacity of the 
outlet to carry off the water was as great. 

While there is doubt if this is true, even if it were we 
would be confronted with the same situation as in our for- 
mer holding wherein we said: ‘It appears quite obvious 
that the underdrains were not adequate to permit the pas- 
sage of all waters which the defendent should have antici- 
pated might drain there.” Faught v. Dawson County Ir- 
rigation Co., supra. In addition, the floodgates have been 
removed which were for the purpose of handling any excess. 

That this is the situation is established by the evidence. 
Spring Creek, the draw which crosses the plaintiff’s 
Jand, has its origin in the Roten Valley some 25 miles to the 
north in southern Custer County and flows generally south 
until it empties into the Platte River. On the date of June 
19, 1942, and on into June 20, 1942, considerable rain fell 
in this valley. One and nine-tenths inches fell at Cozad 
which is about one mile west of the land here involved. This 
water collected and came down the various draws and 
creeks in the valley and reached the plaintiff’s land some- 
time Sunday forenoon, June 21. While the draws in this 
valley overflowed their banks at various places before 
reaching the old Lincoln Highway, which is north of Noel 
Cover’s land, it there, after passing through two openings 
and also over the road itself, returned to its channel. It 
then flowed south through the Noel Cover land. No water 
reached plaintiff’s land except as it came down within the 
banks of the creek across the Noel Cover land, which is 
north and immediately adjacent to plaintiff’s. It then 
crossed the plaintiff’s land. It there stayed within its banks 
until it reached the north bank of the district’s canal. There 
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the underpass or drain was insufficient to carry it and it 
backed up and flowed over its banks onto the plaintiff’s 
lands, both to the east and west thereof. That the under- 
pass, although flowing at capacity, was unable to carry the 
water coming down the draw seems undisputed. The water 
came down this draw over a period of two or three days 
and for that, and a longer period of time, stood backed up 
on these lands. 

We think here, as in our former holding, that the under- 
drain was not adequate to permit the passage of all waters 
which the district could and should have anticipated would 
reasonably drain there. Because thereof the plaintiff’s 
lands were flooded. We find that the district was negligent 
in installing an underpass of insufficient capacity to drain 
off such waters. 

The district contends that there was other water com- 
mingled with the floodwaters which contributed to the dam- 
age plaintiff suffered and therefore it was incumbent upon 
the plaintiff to allocate the damages arising from each of 
said sources and that no competent proof of such allocation 
having been shown, the judgment cannot be sustained. See 
Seibold v. Whipple, 143 Neb. 167, 9 N. W. 2d 154; Snyder 
v. Platte Valley Public Power & Irrigation District, 140 
Neb. 897, 2 N. W. 2d 327; and Robinson v. Central Neb. 
Public Power & Irrigation District, 146 Neb. 534, 20 N. W. 
2d 509. 

The application of this rule was properly explained in 
Faught v. Dawson County Irrigation Co., supra, as follows: 
“Where a substantial amount of water from another source 
or sources has been added to the water for which defendant 
is liable, and the combined waters have caused the damage, 
then it is incumbent upon the plaintiff to establish either 
that his damages would have occurred from the waters for 
which defendant is liable, or to establish the amount of his 
damage that had been caused by the waters for which de- 
fendant is liable.” 

The only evidence that water from any other source 
could have reached these lands is by surface drainage 
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from a small area of the Noel Cover land lying just to the 
west and across a county road. There appears to be two 
lower areas in the land west of the draw. One area is in the 
southwest part of this land and is some 2.52 acres in area. 
The other, some 2.18 acres in area, is farther east and just 
west of the draw. Prior to May 1942, the 2.52-acre area 
was drained by a tile extending into the canal and the 2.18 
acres by a ditch dug through the bank of the draw. There 
is evidence that, on occasions other than the time here in- 
volved, after heavy rains ponded waters had stood in these 
areas and there had been surface drainage across this 
county road toward the east. There is also evidence of 
water standing on this road during the time of the flood 
but it is apparent the latter was floodwater that had been 
backed up by the canal. A rain of 1.9 inches fell in this 
vicinity on Friday evening, June 19, and .75 inch on Sun- 
day, June 21. These rains do not seem unusual for this 
vicinity nor does it show they fell suddenly or as washing 
rains. The top soil of the land is a fine sandy loam and 
absorbs moisture readily. No previous loss from this source 
was shown. 

From an analysis of the evidence we come to the con- 
clusion that the rains of 1.9 inches on Friday and .75 inch 
on Sunday did not cause a substantial amount of surface 
water to drain from the small area of the Noel Cover land 
onto the plaintiff’s land. In fact, it is very doubtful if any 
water was added from that source and certainly not suffi- 
cient to in any way cause damage to the crops growing 
thereon. As stated in Faught v. Dawson County Irrigation 
Co., supra: “To apply the rule otherwise would make it an 
instrument by which damage liability would be avoided.” 

The same is true as to the waters that could have flowed 
out of the draw and onto the lower area just west of the 
draw through the ditch leading therefrom. While this area 
could have gradually been filled up by that means if the 
draw had run at capacity for some period of time, the fact. 
remains that it was suddenly and completely filled up when: 
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the floodwaters flowed over the banks due to being backed 
up because of the insufficient underdrain. 

It is clear from the evidence that the waters coming 
down the draw would have continued to flow therein ex- 
cept for the canal of the district and the insufficient open- 
ing thereunder ; that because thereof the waters were held 
up and pushed back which caused them to rise, overflow 
their banks, and flood onto and over the plaintiff’s land; 
that they were thus held back and remained thereon for a 
period of days causing damage to plaintiff’s crops, the ex- 
tent of which must be herein determined ; and that no other 
waters of any substantial amount in any way contributed 
thereto. , 

The plaintiff’s claim for damages divides itself into two 
classifications. The draw, in crossing the 70-acre tract 
from north to south, divides it into two somewhat equal 
areas. The area east of the draw, except one acre, was 
planted to sugar beets. The area west of the draw was in 
alfalfa which had been seeded in 1941. 

Plaintiff’s petition alleged that west of the draw he had 
83.81 acres of alfalfa of which 11.96 acres were completely 
destroyed at a loss of $50 per acre and the balance, or 21.85 
acres, was 50 percent destroyed at a loss of $25 per acre. 
In addition thereto he claims a loss to the first cutting, part 
of which was stacked and part of which was in windrows. 
This loss he places at $3 per ton on 30 tons of alfalfa in 
stacks and $4 per ton on 10 tons of alfalfa in windrows. 

He alleged that east of the draw he had 26 acres of sugar 
beets; of this 17 acres was on new alfalfa ground and 9 
acres on old alfalfa ground; and that because of the flood 
the production thereof was reduced a total of 221 tons and 
as a consequence thereof he was damaged $1,378.92. 

Two rules are applicable thereto and were set out in 
Faught v. Dawson County Irrigation Co., supra. They are 
as follows: 

“In case of the destruction of a permanent or perennial 
crop, such as alfalfa, the measure of damages is the differ- 
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ence between the value of the land before and after the de- 
struction of the crop.” 

““*The determination of the value of the loss of the use of 
this land can be made almost certain in this case if based 
upon the evidence of the value of the crop which could have 
been raised upon this land but for the flood.’ ” See Gledhill 
v. State, 123 Neb. 726, 243 N. W. 909. 

There is some question raised as to the number of acres in 
cultivation east of the draw because of an AAA contract 
for 1942 signed by the plaintiff and his tenant. This shows 
the area in beets to be 14.7 acres. This contract was used 
by the sugar beet company as a basis for its computations. 
However, it seems clear that the figure in this contract 
must have been in error for a map introduced by the district 
shows this area to be 26.61 acres and the evidence estab- 
lishes that it was all in sugar beets except one acre, which 
was in potatoes. This map also shows the west area to be 
82.81 acres. We find the evidence to establish that the 
plaintiff had 25.61 acres of beets east of the draw, of which 
23.4 acres had been blocked and thinned at the time of the 
flood and that he had 32.81 acres of alfalfa growing west 
of the draw. 

There is considerable evidence offered to show the quality 
of the soil, its structure, and the depth of the water table. 
All witnesses seem to agree that for alfalfa a water table of 
from six to ten feet below the surface is desirable. Also, 
that if the surface soil is underlaid with a subsoil referred 
to as “hardpan” that it materially affects its preductiveness 
because the crops planted thereon will either dry out or 
drown out too easily. 

The district offered evidence, including that of witnesses 
Weakly and Doolittle who had taken test borings with a 
114-inch auger in November 1945, to show the quality and 
structure of the soil together with the depth of the water 
table. These tests show the water table to be as close to the 
surface as 2.9 feet and that it is very irregular; that the. 
surface soil was a very fine sandy loam which varied ma-. 
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terially in depth; and that parts of the land had a sub-bas« 
of hard soil commonly referred to as “hardpan.” Other 
evidence was offered to the same effect. 

On the other hand plaintiff offered evidence of the pro- 
ductiveness of the soil and the nature and quality of the 
crops he had raised thereon since he became the owner 
thereof in 1918. He also offered the evidence of Knoedler, 
who took test borings with a 4-inch auger during the time 
of the trial. Knoedler testified he found the water table 
down at about five feet two inches and lower; that it was 
quite regular; that the subsoil structure was not hardpan; 
that under a surface layer of from two to three feet of fine 
sandy loam he found a gumbo; and that the gumbo was 
moist all the way down to the water table. 

While the matter is in dispute, we think the plaintiff 
established the land to be of good quality, subirrigated, 
subject to pump irrigation, and highly productive. 

The plaintiff’s evidence shows that the alfalfa, seeded 
in 1941, was a very good stand of which about 20 acres or 
more had been cut and partly stacked at the time of the 
flood ; that about 30 tons were stacked in three stacks and 10 
tons were still in windrows on the ground; that the hay on 
the ground was totally destroyed and the hay in the stacks 
damaged; that 11.96 acres were completely destroyed and 
the balance, or 21.85 acres, was 50 percent lost; that the 
value of the crop fully destroyed was worth from $50 to 
$75 per acre and that partially destroyed from $25 to $50 
per acre; that the 10 tons in the windrows were worth $4 
per ton; and that the 30 tons in the stacks suffered a dam- 
age of $3 per ton. The evidence shows that during 1942, on 
the balance of the alfalfa field which was not completely de- 
stroyed, the second, third, and fourth cuttings produced 
only about half a crop. 

The district offered evidence to show that the acreage 
totally destroyed was much less or about 4 acres; that the 
balance of the crop was not hurt by the flood but rather due 
to the nature of the soil upon which it was growing; and 
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that the value of crop totally destroyed was not over $25 
per acre. Much of the district’s evidence on this issue seeks 
to discredit the quality of the land and its productiveness 
which we have already passed upon. 

From the evidence as to the alfalfa, we think it estab- 
lishes that the plaintiff suffered a loss from the flood- 
waters as follows: 

10 tons of alfalfa hay in windrows, total loss...6 40.00 

80 tons of alfalfa hay in stacks, partial loss........ 90.00 

11.96 acres of alfalfa, total loss, $40 per acre... 478.40 

20.85 acres of alfalfa, partial loss, $20 per acre 417.00 


Total loss on alfalfa_.........2....00.22.2-2...e-.-e $1,025.40 


Plaintiff offered evidence to show that at the time of the 
flood there were 26 acres of beets east of the draw of 
which 23.4 acres had been blocked and thinned; that it 
was a good stand; that at the time of the flooding each plant 
had from four to five leaves; that as a result of the flood 
the whole stand was reduced about 50 percent, the heaviest 
loss being at the south and gradually decreasing to the 
north; that the beets had good care both before and after 
the flood; that he produced 142 tons from the total acreage; 
that 17 acres was on new alfalfa ground and 9 acres on beet 
ground that three years before had been in alfalfa; that an 
average yield for the year 1942 on the 17 acres of alfalfa 
ground would have been 15 tons per acre and on the 9 
acres it would have been 12 tons per acre; that because of 
the loss in stand he harvested 221 tons less than he other- 
wise would have; and that the average loss per ton, giving 
credit for the value of the tops and deducting the cost of 
topping and hauling, was. $6.33 per ton. Plaintiff supports 
this by showing yields in 1942 on similar tracts of land 
which range from 12.3 to 16.5 tons per acre. 

The district offered the records of the sugar beet com- 
pany to show that of the 537 growers it had in Dawson 
County only 2.75 percent of their acreage averaged 15 tons 
or better per acre for the year 1942 and that only 21.79 
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percent of their acreage had 12 tons per acre or better. It 
also offered evidence of the rainfall, weather conditions, 
diseases that existed affecting beet culture, and other fac- 
tors which could influence their growth and development. 

It appears that the average tonnage at the Cozad sta- 
tion, to which area this land is adjacent, was 11.2 tons per 
acre. 


We think the evidence establishes that in view of the 
stand before the flood, the attention given the crop before 
and after the flood, the loss in stand by the flood, and the 
average crop raised by others on similar land, the plain- 
tiff had a loss of 50 percent due to the floodwaters or a total 
of 142 tons. Computed at $6.33 per ton this makes a loss of 
$898.86. 


The record is long and we have not attempted to set out 
the evidence in detail. It is in conflict on many questions. 
Our findings are based on what we have concluded the evi- 
dence establishes. We find plaintiff’s total damage to be 
$1,924.26 to which interest should be added at six percent 
from March 1, 19438. 


By his cross-appeal the plaintiff claims the court erred 
in the denial of his prayer for a mandatory injunction. As 
already stated the plaintiff had prayed for an order re- 
quiring the district to increase the carrying capacity of the 
outlet provided through its canal to an extent sufficient to 
carry off all waters that could reasonably be anticipated to 
flow down Spring Creek. 

The district’s duty in this regard is to provide an outlet 
through its canal sufficient for the natural passage of all 
waters which could reasonably be anticipated to drain there. 

We have said in Gering Irrigation District v. Mitchell 
Irrigation District, 141 Neb. 344, 3 N. W. 2d 566: “* **a 
party seeking an injunction must establish by competent 
evidence every controverted fact necessary to entitle it to 
relief, an injunction will not lie unless the right is clear, 
the damage is irreparable and the remedy at law is inade- 
quate to prevent a failure of justice.” 
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“Ordinarily, to warrant injunctive relief, it must clearly 
appear that some act has been done, or is threatened, which 
will produce irreparable injury to the party asking for 
such relief.” 43 C. J. S., Injunctions, § 23a, p. 446. 

“Acts which destroy or result in a-serious change of 
property either physically or in the character in which it - 
chas been held or enjoyed have been held to do an irreparable 
injury.” 43 C. J. S., Injunctions, § 23b (2), p. 448. 

“As a general rule, where an injury committed by one 
against another is continuous or is being constantly re- 
peated, so that complainant’s remedy at law requires the 
bringing of successive actions, that remedy is inadequate 
and the injury will be prevented by injunction. The fact 
that an injured person has the right of successive actions 
for the continuance of the wrong does not make it an ade- 
quate remedy at law which bars the jurisdiction of a court © 
of equity to grant in injunction to restrain the continu- 
ance of the injury.” 43 C. J. S., Injunctions, § 24a, p. 449. 

As stated in Hackney v. McIninch, 79 Neb. 128, 112 N. W. 
296: “It is now well settled that injunction is a proper 
remedy, particularly when, as in this case, the injury is of 
a continuous nature and committed under a claim which in- 
dicates a continuance or frequent and constant repetition 
of it. Courts of equity take cognizance of these cases to 
prevent the vexation and harassment of continued disturb- 
ances, prevent a multiplicity of suits, and to preserve the 
right by restraining the commission and repetition of 
threatened injury. Pohlman v. Trinity Church, 60 Neb. 
3864; Carroll v. Campbell, 108 Mo. 550.” See, also, Hagadone 
vy. Dawson County Irrigation Co., 186 Neb. 258, 285 N. W. 
600; Mooney v. Drainage District, 126 Neb. 219, 252 
N. W. 910. 

_The evidence clearly establishes that the passage pro- 
vided through the canal in 1940 was inadequate to carry the 
water that could reasonably be anticipated to drain there; 
that the same was true after the change in 1942, if not 
more so; that if a sufficient passage or drain is provided — 
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to carry the waters naturally flowing there that it will drain 
on down the draw and not create any additional burden of 
floodwaters on the lands south of the canal; that the lands 
here involved, because of the inadequate underdrains, have 
been flooded in 1940 and 1942; that they were again flooded 
in 1945; that actions for damages arising out of the floods 
in 1940 and 1942 were instituted, appealed to this court, 
and sustained; that such an action has been instituted for 
damages arising out of the flood which occurred in 1945; 
that such flooding materially and permanently affects the 
surface soils and has the effect of causing such soils to be- 
come hard and much less productive; that the uncertainty 
of harvesting a crop, because of the possibility of a flood 
and having a claim for damages in lieu thereof, has made 
the land less desirable and tenants hard to obtain; that be- 
cause thereof it is becoming much less valuable. 

We think the evidence clearly establishes the plaintiff’s 
right to the injunctive relief for which he prayed. 

It is therefore ordered that the judgment of the lower 
court be modified and that plaintiff have judgment for 
$1,924.26 with interest at six percent from March 1, 1948, 
and that he be granted the injunctive relief for which he 
prayed. Costs are taxed to the district. As modified the 
judgment of the lower court is affirmed. 

AFFIRMED. 


H. A. CLARK, APPELLEE, V. VILLAGE OF HEMINGFORD, NE- 
BRASKA, DEFENDANT, AND VILLAGE OF HEMINGFORD, A 
MUNICIPAL CORPORATION, APPELLANT. 

26 N. W. 2d 15 
FILED FEBRUARY 7, 1947. No. 32164. 


1. Process. Where in an action against a corporation defendant 
summons has been issued and a second corporation defendant is 
added as a party defendant, and summons issued against both 
defendants before the original summons was returned “not sum- 
moned” (section 25-506, R. S. 1943), the second summons was 
good as an original summons, the statute of limitations not 
having run. 


? 
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Workmen’s Compensation. Sections 48-174 and 48-175, R. S. 1948, 
authorize service of summons in workmen’s compensation cases 
either “as in civil causes, together with a copy of the petition,” 
or “by registered mail.” 

Testimony. In personal injury cases where the injuries are ob- 
jective and the conclusion to be drawn from proved basic facts 
does not require special technical knowledge or science, the use 
of expert testimony is not legally necessary. 

Workmen’s Compensation. The word “willful,” as used in the 
Workmen’s Compensation Act, in its relation to negligence of an 
employee while in the performance of duty, means deliberate 
act; conduct evidencing reckless indifference to safety; more than 
want of ordinary care but not necessarily amounting to wanton- 
ness but approximating it in degree. 

The Workmen’s Compensation Act is to be liberally con- 
strued and its beneficent purposes not to be thwarted by techni- 
cal refinement of interpretation. 

The intent of the Legislature in enacting chapter 39, 
Laws 1927, was to make certain that volunteer firemen meeting 
the requirements of the act, for the purposes of the act should 
be included within the classification of persons in the service of a 
municipality under any appointment or contract of hire, express 
or implied, oral or written. 

Section 48-115, R. S. 1948, requires that there be a regu- 
larly organized fire department as distinguished from an un- 
organized group; it requires membership in such an organiza- 
tion and excludes the purely volunteer fighter of fire as distin- 
guished from a regular volunteer; it requires recommendation 
by the chief and confirmation by the governing board of the 
municipality. 

The conditions and restrictions in section 48-115, R. S. 
1943, discussed in the opinion, are to be liberally construed in the 
light of the purpose to be accomplished. 

Evidence examined and held sufficient to prove the ex- 
istence of a regularly organized fire department in defendant 
village within the purview of the Workmen’s Compensation Act. 
Evidence examined and held sufficient to prove member- 
ship of plaintiff in such fire department within the purview 
of the Workmen’s Compensation Act. 

The recommendation of a volunteer fireman required by 
section 48-115, R. S. 1943, is in effect a nomination, and the con- 
firmation required is the act of ratifying or sanctioning the nom- 
ination. The two acts together create the contract of hire for the 
purposes of the Workmen’s Compensation Act by which volun- 
teer firemen who are members of a regularly organized depart- 
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ment shall be deemed and become employees of the municipality 
and entitled to the benefits of the legislative act. 

Evidence examined and held sufficient to prove recom- 
mendation and confirmation of the plaintiff as an employee of 
the municipality within the purview of the Workmen’s Compen- 
sation Act. 


APPEAL from the district court for Box Butte County: 
EarRL L. MEYER, JUDGE. Affirmed; appellee allowed $200 
attorney fee for services in this court. 


Boyd & Metz and L. H. Henderson, for appellant. 
S. L. O’Brien and C. A. Fisher, for appellee. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


SIMMONS, C. J. 

This is an appeal from a judgment awarding compensa- 
tion to the plaintiff under the Workmen’s Compensation 
Act. The defendant appeals. We affirm the judgment of the 
trial court. 

Plaintiff filed his petition in the workmen’s compensation 
court on June 6, 1944, designating “Village of Hemingford, 
Nebraska” as defendant. Plaintiff sought compensation for . 
injuries arising out of and in the course of his employment 
on July 80, 1948, as a volunteer fireman. Summons was 
issued. Service by registered mail was attempted. On June 
20, 1944, defendant filed a special appearance objecting 
to the jurisdiction of the court over its person, raising the 
question of the manner and sufficiency of the service; as- 
serting that its true and correct corporate name was “Vil- 
lage of Hemingford, a Municipal Corporation” ; that service 
had not been had upon it as required by law; and that plain- 
tiff was not a volunteer fireman within the law. 

On July 6, 1944, plaintiff requested an order that “‘Vil- 
lage of Hemingford, a Municipal Corporation” be added as 
a defendant. The order was granted. Alias summons was 
issued directing service upon both defendants. Personal 
service was had on July 19, 1944, upon W. A. Shaver, chair- 
man of the board of trustees of the village of Heming- 
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ford, a municipal corporation; upon Charles Burlew, clerk 
of the board of trustees; and upon Charles S. Barr, Arthur 
Newman, and Andrew Iverson, members of the board of 
trustees; and on July 21, 1944, like service upon J. F. Scott, 
trustee. On July 31, 1944, defendant Village of Heming- 
ford, a municipal corporation, filed a special appearance 
objecting to the jurisdiction of the court over its person for 
reasons hereinafter to be discussed. 

Thereafter, the matter came on for hearing on April 27, 
1945, before one of the judges of the compensation court. 
The two special appearances were overruled. Defendant, 
“Village of Hemingford a municipal corporation,” filed its 
answer. Trial was had resulting in an award of compensa- 
tion and medical expense to the plaintiff on May 10, 1945. 
Defendant waived rehearing and appealed to the district 
court. On November 5, 1945, trial was had and the cause 
taken under advisement, counsel to submit briefs. On June 
22, 1946, the court overruled the special appearances, found 
generally in favor of the plaintiff, and entered an award 
in like amount to that entered by the compensation court. 

Defendant appeals, setting out 18 assignments of error. 
Pursuant to the rules of this court we consider here in the 
order discussed, so far as is necessary to a decision, those 
“errors assigned and discussed.” Rule 8 a 2 (4). 

Defendant’s first assignment of error is that the compen- 
sation court and the district court erred in not sustaining 
the special appearance of June 20, 1944. The second assign- 
ment is likewise and directed to the special appearance of 
July 31, 1944. 

Section 48-173, R. S. 1943, provides for the filing of a 
petition in the compensation court. Section 48-174, R. S. 
1948, provides: “Upon the filing of such petition a summons 
shall issue and be served upon the adverse party, as in civil 
causes, together with a copy of the petition. Return of 
service shall be made within seven days from the issuance 
of the summons. An acknowledgment on the back of the 
summons or the voluntary appearance of a defendant is 
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equivalent to service. In all cases the return day for the 
original summons shal] be on or before seven days from the 
date of filing the petition.” Section 48-175, R. S. 1948, 
provides: ‘Whenever the post-office address of the de- 
fendant is known or may be ascertained by the officer or 
person. charged with the duty of serving same, such sum- 
mons shall be served by such officer or person by registered 
mail, by placing a duly certified copy thereof in an envelope 
addressed to the party on whom it is to be served, at his 
office or place of residence, and depositing the envelope in 
any United States post office. The officer or person serving 
the summons by post, as aforesaid, shall place upon the 
envelope sufficient postage to carry the same to its destina- 
tion, and shall place or cause to be placed thereon the words 
‘Return receipt requested,’ and the words ‘Deliver to ad- 
dressee only.’ In the event the party to be served is a cor- 
poration or a partnership a certified copy of the summons 
shall be directed to the proper officer, agent or member of 
such organization as is authorized by law to accept service 
of process. The officer in making his return of all processes, 
so served, shall append to and file with the original return 
the ‘Return receipt’ aforesaid. Any member of the compen- 
sation court may serve or cause to be served by post the 
summons as herein provided.” 

The service to which the first assignment is directed was 
obviously an attempt to secure service by registered mail. 
The transcript contains only a copy of the summons issued 
on June 6, 1944, followed by a “Return Receipt” addressed 
to the compensation court, showing that “Mayor, A. W. 
Shaver” on “6-8, 1944” receipted for a “Registered or In- 
sured Article.”” Defendant contends that the copy of the 
summons contained in the envelope was not “certified” as 
required by the act; that the summons was not directed to 
the defendant in its correct corporate title; and that it had 
no “Mayor” and hence no one authorized to accept service 
as such. We need consider only one of these grounds. The 
transcript contains no showing of any content of the regis- 
tered article, and hence no showing that a certified copy of 


VoL. 147] JANUARY TERM, 1946 1049 
Clark v. Village of Hemingford 


the summons was contained therein. Under these circum- 
stances, we are of the opinion that service is not shown, 
and that the special appearance of June 20, 1944, should 
have been sustained. 


As to the special appearance of July 31, 1944, and the 
service there questioned, defendant contends that summons 
was issued before the first summons had been returned 
“not summoned,” citing section 25-506, R. 8S. 1948; and that 
service is required to be made by registered mail and upon 
a person authorized to accept service of process under sec- 
tion 48-175, R. S. 1948, where the post-office address of de- 
fendant is known or may be ascertained. 


It is to be remembered that defendant objected to the 
first service in part because of an alleged error in the stat- 
ing of its corporate name and that its correct name was 
“Village of Hemingford, a municipal corporation.” It then 
was made a party defendant by that name, and summons 
issued commanding service upon that so-named defendant. 
If defendant is correct in its distinction as to name, a mat- 
ter which is not necessary to be decided, then the summons 
of July 17, 1944, was the first summons issued as to it 
after it became a party. The summons was not an alias as 
to it. But even if treated as an alias summons, it does not 
follow that it was a void summons. See Ensign v. Roggen- 
camp, 13 Neb. 30, 12 N. W. 811; Walker v. Stevens, 52 Neb. 
653, 72 N. W. 10388. But, accepting defendant’s contention 
for this purpose, it does not follow that the service had 
under the writ was void. Defendant alleged the date of the 
accident as July 30, 1948. Plaintiff had one year after the 
accident in which to file his petition. § 48-1387, R. S. 
1948. The statute of limitations not having run, the sum- 
mons, if not good as an alias, was good as an original sum- 
mons. Burroughs v. Teitelbaum, 309 Mich. 251, 15 N. W. 
2d 151; 50 C. J., Process, § 49, p. 464. 


This brings us to defendant’s contention that service is re- 
quired to be made by registered mail. Sections 48-173, 48-174, 
and 48-175, R. 8. 1948, originally were enacted as a part 
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of section 13, chapter 57, Laws 1935. Four methods of ser- 
vice or its equivalent were provided generally: Service “as 
in civil causes, together with a copy of the petition” ; an ac- 
knowledgment on the back of the summons or a voluntary 
appearance to be the equivalent of service (§ 48-174, 
R. S. 1948); and service by registered mail (§ 48-175, 
R. S. 1943). It is clear from a reading of the original act, 
as well as the sections as they now stand, that the Legisla- 
ture intended to facilitate and expand, not to restrict the 
methods of service. Similar provisions applicable to muni- 
cipal court process are found in section 26-124, R. S. 1943, 
and in section 27-204, R. S. 1948, in actions in justice of the 
peace courts. In the latter section, subject to the conditions 
therein set out, service by registered mail is to be had “un- 
less otherwise requested by the plaintiff.” This is a clear 
recognition of legislative intent of alternate methods. of 
service. The municipal court and justice of the peace pro- 
visions were enacted in 1933. Laws 19338, ch. 44, § 
1, p. 250. 


As has been pointed out, the provision for service by 
registered mail was enacted for compensation cases in 1935. 
Prior thereto the statute provided for service of summons 
“as in civil causes, together with a copy of the petition.” 
§ 48-139, Comp. St. 1929. The new act of 1935, which 
repealed the existing statute, was clearly for the purpose 
of providing additional and alternate methods of service 
such as then existed for municipal and justice of the peace 
court causes. 


Section 17-504, R. S. 1948, provides: “The corporate 
name of each city of the second class or village shall be the 
‘city (or village) of ........ , and all and every process and 
notice whatever affecting such corporation shall be served 
upon the mayor or chairman of the board of trustees, or, 
in his absence, upon the clerk, or, in the absence of such 
officers, then by leaving a certified copy at the office of the 
clerk.” See, also, §§ 25-511, 26-125, and 27-205, R. S. 1943. 
Plaintiff proceeded to serve process as authorized by section 
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48-174 in the method required by section 17-504. The suffi- 
ciency of this service if authorized is not questioned. We 
are of the opinion that it was authorized; that the service 
was good; and that the special appearance of July 31, 1944, 
was properly overruled. It follows that the overruling of 
the special appearance of June 20, 1944, was error without 
prejudice. 

This general statement is introductory to a consideration 
of the assignments next to be considered. 

An oil transport caught fire at a bulk station in the vil- 
lage of Hemingford. It was driven some distance away 
from the station and then abandoned at about the center 
of a triangle formed by two grain elevators and a grain 
storage bin. A fire alarm was sounded. Plaintiff asa volun- | 

_teer fireman answered the alarm, and while fighting the fire 
was severely burned. The burns were caused by the ex- 
plosion of an auxiliary gas or fuel tank located on the front 
end of the transport. 

The compensation court judge and the district court 
found in part that plaintiff suffered total permanent disa- 
bility to the third and fourth fingers of the right hand, and 
to the second, third, and fourth fingers of the left hand; 
some limitation of motion to the left arm; and some disa- 
bility to the body as a whole from scars and nervousness; 
and held the disability to be 20 percent of the right hand, 
40 percent of the left hand, and 10 percent of the left arm, 
resulting in 35 percent permanent partial disability of the 
body as a whole. 

Defendant, contending that the findings of fact are not 
conclusively supported by the evidence as disclosed by the 
record, requests consideration de novo upon the record. 
§ 48-185, R. S. 1943. 

Plaintiff was hospitalized at Alliance for the first few 
hours following the accident, and then was removed to a 
hospital at Scottsbluff. Plaintiff offered the testimony of 
the doctor who treated him at Alliance on July 30, 1943, 
and who examined him on April 27, 1945, and again briefly 
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during the progress of the trial in November 1945. The 
doctor described his burns as second-degree burns. He 
examined plaintiff during the trial and testified that he 
had a limitation of the motion of his left arm caused by 
scarred muscle, and could only lift it 20.or 30 percent of the 
distance that a normal person can—the upward movement 
being to the line of his shoulder. As of April 1945, he de- 
scribed the condition of his hands. -The fourth and fifth 
fingers of the right hand, and the third, fourth, and fifth 
fingers of the left hand “‘were clawed” and could not be used 
the same as if not clawed. His arms and face were scarred 
and these would probably get worse as second-degree burns 
contract, are more susceptible to injury and to heat and 
cold, and do not have normal elasticity. His injuries were 
permanent. He was asked to state the percentage of the re- 
duction of plaintiff’s effectiveness as a radio mechanic 
from the condition of his hands, and said he did not have an 
opinion as to that, and was unable to answer it. 

Defendant contends that there being no testimony of the 
expert witness as to the percentage of disability, the find- 
ing of the trial court that the plaintiff suffered a 35 percent 
permanent partial disability of the body as a whole can- 
not be sustained. 

But that was not all of the testimony. Plaintiff testified 
that his five fingers were totally disabled and the tendons 
entirely destroyed. He also testified as to the condition of 
his left arm and shoulders, and other sears similarly de- 
scribed by the doctor; and that his injuries were followed 
by nervousness. Defendant offered no evidence to the 
contrary. 

As a general rule expert testimony is not required in all 
cases where it is relevant. In personal injury cases where 
the injuries are objective and the conclusion to be drawn 
from proved basic facts does not require special technical 
knowledge or science, the use of expert testimony is not 
legally necessary. 32 C. J. S., Evidence, § 569, p. 394; 20 
Am. Jur., Evidence, § 778, p. 649; Arais v. Kalensnikoff, 


VoL. 147] ' JANUARY TERM, 1946 1053 
Clark v. Village of Hemingford 


10 Cal. 2d 428,74 P. 2d 1048, 115 A. L. R. 163; Common- 
wealth Life Ins. Co. v. Harmon, 228 Ala. 377, 153 So. 755; 
22 C. J., Evidence, § 823, p. 730. Here the cause of the in- 
juries and their permanency is not questioned. They are 
objective. The trial court heard the testimony and was able 
to observe the injuries. It was the trial court’s responsi- 
bility to determine the extent of the disability. The expert’s 
opinion, under these circumstances, as to that would be ad- 
visory and not controlling. The absence of expert testi- 
mony here does not render the award made one “entirely 
without evidentiary support.’’ We see no reason for reach- 
ing a conclusion differing from that of the trial court. 

Defendant contends that the evidence shows that the 
plaintiff was guilty of willful negligence and hence should 
be denied compensation. 


Plaintiff testified that at the time of the explosion, which 
resulted in his being sprayed with fire, he and others were 
playing a stream of water on the grain bin. Defendant 
offered evidence that from where plaintiff was standing, 
the grain bin was a greater distance from the plaintiff than 
was the burning transport. Plaintiff testified that he saw 
an attempt made to play water on the burning transport, 
but that it was too far to do any good, so they turned water 
on the grain bin as “it started to burn.” Defendant argued 
that the conclusion must be that the attempt to spray water 
on the burning transport necessarily succeeded, and that 
cold water did reach the blazing truck. Such a conclusion 
is directly contrary to the testimony of the fire chief, who, 
’ testifying for defendant, said: “* * * there was water being 
played on the fire at the time of the explosion, but the water 
never hit the truck for the heat was too intense to get close 
enough to hit it.” 

The evidence is that the vents were open on the top of 
the eargo tank and that it did not explode. There were, as a 
part of the transport equipment, three fuel tanks for mo- 
tive power. These three exploded. Plaintiff testified that 
there were minor explosions of the tires and then the prin- 
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cipal explosion with the resulting injury to him. The fire 
chief testified that the auxiliary tank, which first exploded, 
“shot up, it didn’t spray out,” and next the end of a tank 
behind a fender blew out, the fender made a “funnel out 
of it,” and that showered the flame toward the plaintiff, 
causing his injury. We find no statement as to the elapsed 
time between the two explosions, only one of which plaintiff 
remembers. Plaintiff testified that he knew oil was highly 
inflammable (a fact which was quite obvious at the time). 
Defendant argues that unless plaintiff “intended deliber- 
ately to subject himself to serious injury and likely death, 
he would have immediately retired to a safe distance from 
the burning transport,” and that his failure to do so ren- 
dered him guilty of willful negligence. 

Section 48-127, R. S. 1943, provides: “If the employee 
is injured by reason of his intentional willful negligence, 
* * * neither he nor his beneficiaries shall receive any com- 
pensation under the provisions of this act.’’ Section 48-151, 
R. 8. 1948, provides: “For the purpose of this act, willful 
negligence shall consist of (1) deliberate act, (2) such con- 
duct as evidences reckless indifference to safety, * * *.” 

Clearly, there was no deliberate act as that term has been 
construed. In Moise v. Fruit Dispatch Co., 185 Neb 684, 
283 N. W. 495, we held that the word “willful’’ as used in 
the Workmen’s Compensation Act, in its relation to negli- 
gence of an employee while in the performance of duty, 
means deliberate act; conduct evidencing reckless indiffer- 
ence to safety; more than want of ordinary care but not | 
necessarily amounting to wantonness but approximating 
it in degree. See, also, Farmers Grain & Supply Co. v. 
Blanchard, 104 Neb. 637, 178 N. W. 257; Ashton v. Blue 
River Power Co., 117 Neb. 661, 222 N. W. 42: Struve v. 
City of Fremont, 125 Neb. 463, 250 N. W. 663; Richards 
v. Abts, 185 Neb. 347, 281 N. W. 611. 

Considering the task plaintiff was performing, we find 
nothing here indicating “willful” negligence. 
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Defendant contends also that the evidence is insufficient 
to bring plaintiff within the benefits of the Workmen’s 
Compensation Act. It relies upon the provisions of section 
48-115, R. S. 1948, which is in part as follows: “The terms 
‘employee’ and ‘workman’ are used interchangeably and 
have the same meaning throughout this act. The said terms 
include the plural and all ages and both sexes, and shall be 
construed to mean: 

“(1) Every person in the service of the state or of any 
governmental agency created by it, under any appointment 
or contract of hire, expressed or implied, oral or written, 
but shall not include any official of the state, or any gov- 
ernmental agency created by it, who shall have been elected 
or appointed for a regular term of office, or to complete the 
unexpired portion of any regular term; Provided, that (a) 
for the purposes of this act, volunteer firemen of any fire 
department of any city or village, which fire department is 
regularly organized under the laws of the State of Nebraska, 
shall be deemed employees of such city or village while in 
the performance of their duties as members of such depart- 
ment; (b) members of such volunteer fire department, be- 
fore they are entitled to benefits under this act, shall be 
recommended by the chief of the fire department for mem- 
bership therein to the mayor and city commission, the 
mayor and council or the chairman and board of trustees, 
as the case may be, and upon confirmation, shall be deemed 
employees of the city or village; * * *.” This provision, 
following the ‘Provided,’ was placed in the statute by an 
amendment in 1927, the title to the act reciting ““* * * that 
members of duly organized volunteer fire departments in 
cities or villages, injured in the performance of their duties 
as members thereof, shall receive compensation from such 
cities or villages; * * *.” Laws 1927, ch. 39, p. 169. In the 
revision, resulting in what is now section 48-115, R. S. 
1943, there were slight changes in the language not im- 
portant to be noted here. . 
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Defendant contends that there must be proof (1) of the 
existence of a fire department regularly organized under 
the laws of the State of Nebraska; (2) that plaintiff was a 
member of such organization; and (3) that plaintiff was 
recommended by the chief of the department to its board of 
trustees and that he was confirmed as such a member by 
said board. 


The obvious intent of the Legislature in enacting the 
amendment of 1927 was to make certain that volunteer 
firemen, meeting the requirements of the act, should for the 
purposes of the act be included within the classification of 
persons “in the service” under “any appointment or con- 
tract of hire, express or implied, oral or written.” The act 
is a remedial one and is to be liberally construed and its. 
beneficent purposes not to be thwarted by technical re- 
finement of interpretation. Moise v. Fruit Dispatch Co., 
supra. The Legislature required that there be a regularly 
organized department as distinguished from an unorgan- 
ized group; it required membership in such an organiza- 
tion and thereby excluded the purely volunteer fighter of 
fire as distinguished from a regular volunteer; it required’ 
recommendation by the chief and confirmation by the gov- 
erning board of the municipality, and thereby placed the 
personnel as well as the number of firemen to be included 
within the benefits of the act in the control of the munici-. 
pality. Consideration must be given to the broad “express 
or implied, oral or written” and the “for the purposes of 
this act” provisions in the act. Clearly, the Legislature did 
not intend first to include the regular volunteer within the 
benefits of the act, and then exclude most or all of them by 
conditions and restrictions. The conditions and restrictions. 
are to be liberally construed in the light of the purpose to be: 
accomplished. 

We turn then to the evidence as to the organization of the. 
fire department at Hemingford. The accident occurred on 
July 30, 1943, and trial was had in November 1945. De- 
fendant produced a witness who testified that he was secre- 
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tary of the Hemingford Volunteer Fire Department and had 
been such for five years, and that he had custody of its 
records and files. He produced and defendant offered in 
evidence the “Constitution and By-Laws of the Hemingford 
Volunteer Fire Department” which had been in force and 
effect for the period at least covered by the witness’ service 
as secretary. He produced and testified as to the contents 
of the records and that the original or older records had 
been destroyed in a fire. Defendant also offered in evidence 
its ordinances adopted in 1940, which recited that “All 
volunteer fire companies which have heretofore been or 
shall hereafter be organized according to law in this vil- 
lage, shall be and constitute the fire department of the Vil- 
lage of Hemingford, Nebraska.” 

On October 6, 1942, the defendant’s board of trustees 
allowed $50 to the volunteer fire department to send dele- 
gates to a firemen’s convention. Each year it levied assess- 
ments for the fire fund. It purchased and maintained fire- 
fighting equipment and placed it at the disposal of the 
department. 

In the quoted act, the Legislature did not set out any 
requirements as to what shall constitute a regularly organ- 
ized fire department. Defendant cites us to no such require- 
ments. The Legislature obviously contemplated such an or- 
ganization as this evidence shows existed in defendant vil- 
lage, and which it recognized to be such a department. We 
think the evidence sufficient to meet the requirements of 
the act. 

This brings us to defendant’s contentions that plaintiff 
failed to prove membership in the department. The evi- 
dence is that plaintiff on February 11, 1942, made written 
application for membership in the department; that there- 
after he was notified that he had been investigated by the 
investigating committee and was accepted as a member. 
Thereafter he attended meetings of the department, took 
a course of training in firemanship, attended and fought 
fires as a member of the department. His name was carried 
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on the roll of active members of the department filed with 
the village clerk on October 1, 1942, read to the board of 
trustees, and recorded under the caption “Members are” on 
October 6, 1942. His name, among others, was certified to 
the clerk of the district court for jury exemption purposes 
in October 1942. At the time of the fire involved herein, 
plaintiff reported at the fire, took his station as a member 
and with the knowledge of the chief engaged in the duties 
of a member in fighting the fire. Defendant’s contention 
that plaintiff failed in his proof is based on the failure to 
prove exact compliance with provisions of the constitu- 
tion and bylaws of the department in the following particu- 
lars: (1) There was no showing that an investigating com- 
mittee was appointed, that it investigated the plaintiff, and 
that it reported to a meeting of the department as required 
by the bylaws; (2) there was no showing that plaintiff’s 
application was referred to the investigating committee as 
required; (3) there was no showing that his application 
was voted upon by ballot as required; (4) there was no 
showing that plaintiff ever signed a roll book containing a 
promise to observe the constitution and bylaws of the de- 
partment; and (5) there was no showing that plaintiff 
took these obligations and hence never became a member ‘ 
as required. These contentions all go to the internal or- 
ganization and operation of the department as between the 
department and the member. Without doubt the depart- 
ment recognized plaintiff as a fully qualified member. We 
think the showing sufficient to establish membership in the 
department within the contemplation and purpose of 
the act. 

Defendant’s next contention goes to the sufficiency of 
the proof that plaintiff was recommended for membership 
to the board of trustees of defendant and was confirmed 
by the board. The record shows that on October 1, 1942, 
the roll of active members of the department was filed in 
the records with the village clerk. The minutes of the regu- 
lar meeting of the board on October 6, 1942, show: “The 
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roll of active members of the Hemingford Volunteer Fire 
Department on October 1, 1942 was read. Members are: 
* * *” This was followed by a list of names including that 
of the plaintiff. Then follows: “No further business it was 
moved and seconded to adjourn. Carried.’’ Defendant con- 
tends that this does not establish either recommendation 
or confirmation. 


Defendant relies upon our decision in Eagle Indemnity 
Co. v. Village of Creston, 129 Neb. 850, 263 N. W. 220, 
wherein we pointed out the requirements of the act, and 
that the evidence there disclosed no list of firemen ever was 
presented to the village board, nor was any confirmation 
made, and hence the firemen there involved were not em- 
ployees of the village. The case does not help us, for we 
are here considering not are recommendation and confir- 
mation required, but rather does what was done here show 
recommendation and confirmation within the contemplation 
of the act? The recommendation required by the act in 
effect is a nomination. The confirmation is the act of rati- 
fying or sanctioning the nomination. The confirmation 
is not the initial step, but the second of two acts which to- 
gether create the contract of hire, for the purposes of the 
compensation act, by which the volunteer firemen shall be 
deemed and become employees of the village and entitled to © 
the benefits of the Workmen’s Compensation Act. Under 
the statute the contract of hire may be “express or implied, 
oral or written.”’ The Legislature did not restrict or define 
the method of recommendation or confirmation, or require 
any specific formalities of motions, record, or proof. Ob- 
viously, the purpose of submitting the roll of active mem- 
bers to the board was to take the necessary step of nomina- 
tion. Just as obviously, when the board, having the roll 
before it, caused to be entered on its minutes the statement 
“Members are,” it thereby ratified and sanctioned the ap- 
pointment. That was its purpose. That entry recognized 
the confirmation of members so submitted, including plain- 
tiff. The status of the plaintiff did not change thereafter. 


' 
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Clearly the requirements and the purposes of the act were 
met when plaintiff proved that his name was submitted to 
the board as an active member of the department, and when 
the board recognized and approved that membership. The 
evidence shows a recommendation and confirmation of the 
plaintiff within the requirements and for the purposes of 
the act. 

We affirm the judgment of the district court. 

Plaintiff requests an allowance of attorney’s fees for 
services in this court. Section 48-125, R. S. 1943, authorizes 
such an allowance to be taxed as costs. Under this statute 
a fee of $200 is allowed. 

AFFIRMED. 


THE SCHOOL DISTRICT OF THE CITY OF OMAHA, PLAINTIFF, 
v. ERNEST A. ADAMS, COUNTY TREASURER OF DOUGLAS 
COUNTY ET AL., DEFENDANTS. 

26 N. W. 2d 24 


FILED FEBRUARY 7, 1947. No. 32136. 

1. Constitutional Law. The words “fines, penalties, and license 
moneys,” as used in section 5, article VII, of the Constitution, 
refer to and include fines imposed in the punishment of crimes 
and misdemeanors, exactions imposed for violations of ordin- 
ances and regulations growing out of the exercise of the police 
power and having the characteristics of a criminal proceeding, 
and generally speaking, such license fees as may be imposed 
upon businesses which by their nature require police regulation 
by the state and its governmental subdivisions. 

2. Penalties. The 50 percent penalty collected under section 77-318, 
R. S. 1943, for failure to list intangible property for taxation, 
though punitive as to the wrongdoer, is compensatory to the state 
and the subdivisions thereof entitled. to share in the tax for the 
delay caused by the failure to list for assessment purposes and 
the subsequent derangement of tax records and collection 
processes. 

8. Constitutional Law: PENALTIES. An exaction contained in a tax 
statute which is remedial and compensatory as to the taxing body 
levying the tax is not within the contemplation of section 5, 
article VII, of the Constitution, even though it is termed a 
penalty and is punitive as to the delinquent taxpayer. 
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4. Taxation: PENALTIES. In the absence of statute to the contrary, 
interest, penalties, and costs collected on delinquent taxes follow 
the tax, and go to the state or its governmental subdivisions ac- 
cording as the one or the other is entitled to the tax itself. When 
two or more governmental subdivisions are interested in the tax, 
such interest, penalties, and costs should be apportioned among 
them in the ratio of their respective shares of the tax. 

The 50 percent penalty collected under section 

77-318, R. S. 1943, should be distributed in the same manner as 

the tax on intangible property, as provided by section 77-704, 

R. S. 1948. 


ORIGINAL. Judgment for defendants. 

W. Ross King, for plaintiff. ; 

Kelso Morgan, Joseph D. Houston, E. F. Fogarty, Edward 
Sklenicka, Einar Viren, Walter R. Johnson, Attorney Gen- 
eral, and Erwin A. Jones, for defendants. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


CARTER, J. 

This is an original action for a declaratory judgment 
brought by the School District of the City of Omaha against 
the County of Douglas, the City of Omaha, the State Tax 
‘Commissioner, the Auditor of Public Accounts, and the 
State Treasurer, to determine the correct apportionment 
and distribution of penalties collected pursuant to section 
77-318, R. S. 1948. It is the contention of plaintiff that all 
of said penalties belong to the School District of the City of 
‘Omaha by virtue of section 5, article VII, of the Constitu- 
tion. The defendants urge that such penalties should be ap- 
portioned as prescribed by section 77-704, R. S. 1943, and 
distributed in the same manner as delinquent taxes collected 
on intangible property. 

The record shows that the county treasurer of Douglas 
County has in his hands the sum of $4,697.21, which repre- 
sents statutory penalties collected from the estate of G. 
Sam Rogers, deceased, for failure of said Rogers in his life- 
time to list certain intangible property for taxation. A 
claim was filed in said estate by the county treasurer of 
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Douglas County pursuant to section 77-319, R. S. 1943, for 
taxes, interest, and penalties. The case came to this court 
and the claim of the county treasurer was sustained. In 
re Estate of Rogers, 147 Neb. 1, 22 N. W. 2d 297. The judg- 
ment entered upon the mandate of this court included the 
item of $4,697.21, which represented the 50 percent penalty 
for failure to list such intangible property for taxation. A 
similar item of $749.28, collected in another estate, is also 
shown by the petition. The principles of law here for our 
consideration are equally applicable to both amounts. 

It is the contention of the plaintiff that the penalties 
herein involved were imposed and collected under sections. 
77-316 to 77-319, R. 8. 1943, for failure of the decedents to 
return their intangible property for taxation and not be- 
cause of a failure to pay taxes assessed on intangible prop- 
erty; that such penalties are not a part of the taxes col- 
lected and were in addition to the interest charges thereon ;. 
that such penalties were not in the nature of compensation 
or liquidated damages, but were assessed as a punishment 
for the offense committed by the decedents in failing to re- 
port their intangible property for taxation, and that the 
penalty of 50 percent of the amount of the taxes collected. 
was not computed on the basis of the period of delinquency. 
There is no statutory provision which provides the manner 
in which such penalties are to be distributed. The plaintiff 
alleged that the penalties involved are within the provi- 
sions of section 5, article VII, of the Constitution, and are 
required by its terms to be paid to the plaintiff school. 
district. 

Section 5, article VII, of the Constitution provides: “All 
fines, penalties, and license moneys, arising under the gen- 
eral laws of the state, shall belong and be paid over to the 
counties respectively, where the same may be levied or im- 
posed, and all fines, penalties and license moneys arising 
under the rules, by-laws, or ordinances of cities, villages, 
towns, precincts, or other municipal subdivision less than 
‘ a county, shall belong and be paid over to the same respec- 
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tively. All such fines, penalties, and license moneys shall be 
appropriated exclusively to the use and support of the com- 
mon schools in the respective sub-divisions where the same 
may accrue.” It must be conceded that this provision is 
self-executing and if the moneys involved are penalties 
within the meaning of this constitutional provision, a judg- 
ment awarding them to the plaintiff district would be re- 
quired. 


This court has never determined the nature of the penalty 
of 50 percent provided for in section 77-318 for failure to 
list intangible property for taxation. We have said that 
interest is not a part of the tax within the meaning of con- 
stitutional provisions requiring uniformity of taxation and 
prohibiting the commutation of taxes. Steinacher v. Swan- 
son, 1381 Neb. 439, 268 N. W. 317; Tukey v. Douglas County, 
133 Neb. 732, 277 N. W. 57. A tax is not a debt and conse- 
quently does not bear interest in the absence of statute. 
Interest does not inhere in a tax as a legal incident, al- 
though it is incidental to the tax assessed in the sense that 
it is based upon the amount of the tax and is collectible in 
the same manner and in the same proceeding. In the strict 
sense, interest is a penalty. Penalties, including interest 
and costs, are punitive in their nature. It must be conceded 
that the penalties involved in this litigation are punitive 
in character insofar as the wrongdoer is concerned. They 
are prescribed in the present instance in part to induce 
owners of intangible property to list such property for 
assessment by imposing a severe penalty for failure to so 
do. Is such a penalty within the provisions of section 5, 
article VII, of the Constitution? 

“Penal laws, strictly and properly, are those imposing 
punishment for an offence committed against the State, and 
which, by the English and American constitutions, the ex- 
ecutive of the State has the power to pardon. Statutes giv- 
ing a private action against the wrongdoer are sometimes 
spoken of as penal in their nature, but in such cases it has 
been pointed out that neither the liability imposed nor the 
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remedy given is strictly penal.” Huntington v. Attrill, 146 
U.S. 657, 36 L. Ed. 1123, 18 S. Ct. 224. Many types of cases 
for the recovery of damages for neglect or breach of duty 
operate to a certain extent as punishment. The distinction 
between a remedial and penal statute necessarily lies in the 
fact that the latter is prosecuted for the sole purpose of 
punishment, and to deter others from offending in like 
manner. A remedial statute, of course, is for the purpose of 
adjusting the rights of the parties as between themselves. 
in respect to the wrong alleged. This court appears to 
have held that the constitutional provision here in question. 
has no reference to those damages, whether limited in the 
amount recoverable or not, which a private person may 
sustain, but applies solely to such as are given to the public: 
and go into the public treasury. Graham v. Kibble, 9 Neb. 
182, 2 N. W. 455. Clearly a statutory provision for liquid- 
ated damages in favor of a private person where it is not 
so oppressive as to offend constitutional requirements as to 
due process, although in the form of a penalty, does not. 
create a penalty that must be appropriated to the use and 
support of the common schools within the meaning of sec- 
tion 5, article VII, of the Constitution. 

We think that the provisions of the foregoing section of 
the Constitution infer that the word “penalties” as therein 
used, means exactions imposed in the enforcing of the crim- 
inal laws and police regulations of the state and its gov- 
ernmental subdivisions. The word ‘‘fine” is broad enough 
ordinarily to include all exactions imposed in a criminal 
proceeding. But the draftsmen of the Constitution specific- 
ally provided that it should have application to rules, by- 
laws, or ordinances of cities, villages, towns, precincts, or 
other municipal subdivisions less than a county, violations. 
of which are generally considered as penalties recoverable 
in a civil suit, although having the general characteristics. 
of a criminal proceeding. This clearly indicates an intent 
that fines and penalties assessed in criminal prosecutions 
are-to come within the constitutional provision, plus such 
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fines and penalties that are assessed under the rules, by- 

laws, or ordinances of cities, villages, towns, precincts, or 

other municipal subdivisions less than a county, which are 

criminal in character but collectible by civil action. If this 

construction was not intended, the last part of the first sen- - 
tence of this provision of the Constitution would be super- 

fluous. 

It is worthy of note that the provision in question is 
found in the article of the Constitution entitled “Educa- 
-tion.” This brings two reasons to the fore as to the meaning 
intended. In the first place, it is evident that the section 
was not intended as a limitation upon the police power, 
(Everson v. State, 66 Neb. 154, 92 N. W. 137) or it would 
have been placed in the Bill of Rights; and in the second 
place, it is consistent with the historical belief of the people 
of this state that there is a close connection between law 
observance and public education, which has given rise to a 
general notion that moneys exacted as punishment for crime 
should go to the school fund as a deterrent to crime by ap- 
plying such exactions to the support of a better public 
school system. 

With these views in mind we are of the opinion that the 
words “fines, penalties, and license moneys,” used in sec- 
tion 5, article VII, of the Constitution were intended to in- 
clude fines imposed in the punishment of crimes and mis- 
demeanors, exactions imposed for violations of ordinances 
and regulations growing out of the exercise of the police 
power and having the characteristics of a criminal proceed- 
ing and, generally speaking, such license fees as may be im- 
posed upon businesses which by their nature require police 
regulation by the state and its governmental subdivisions. 

The 50 percent penalty collected under section 77-318, 
R. S. 1943, for failure to list intangible property for tax- 
ation is, as we have heretofore stated, punitive as to the 
wrongdoer. But this is not a controlling feature. While it 
is punitive in the respect noted, it is compensatory to the 
state and the subdivisions thereof entitled to share in the 
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tax for the delay caused by the failure to list for assessment 
purposes and the consequent derangement of tax records 
and collection processes. In this respect the more strict 
definition of the word ‘‘penalty” was intended, i. e. the pe- 
cuniary punishment inflicted by a law, ordinance, or police 
regulation for its violation. While the statute is punitive 
as to the wrongdoer, it is remedial as to the taxing bodies 
involved. Consequently, it is not solely a punitive statute. 
So regarded, the penalty is not one contemplated by section 
5, article VII, of the Constitution as we have herein in- 
terpreted that section. 

It is a general rule that in the absence of an express 
statute to the contrary, interest, penalties, and costs col- 
lected on delinquent taxes follow the tax. We think the rule 
is just as well established that the Legislature may properly 
provide a contrary distribution of such items. The rule an- 
nounced applies only where the Legislature has failed to 
provide for a different distribution of such funds. City of 
Bisbee v. Cochise County, 44 Ariz. 283, 36 P. 2d 559; School 
District No. 12 v. Pondera County, 89 Mont. 342, 297 P. 
498; Long Beach City School District v. Payne, 219 Cal. 
598, 28 P. 2d 663. A text authority states the rule in these 
words: “Unless otherwise directed, interest, penalties, and 
costs collected on delinquent taxes follow the tax, and go 
to the state, county, or city, according as the one or the 
cther is entitled to the tax itself; and, in cases where two 
or more of these are interested in the tax, such interest 
and penalties should: be apportioned among them in the 
ratio of their respective shares of the tax, the foregoing 
being sometimes provided for by statute. But the legisla- 
ture may change this rule and dispose otherwise of interest 
or penalties. A statute providing for the distribution of 
interest and penalties collected in a different manner from 
the disposition of the taxes on which the interest and penal- 
ties are based does not amount to the application of taxes 
to objects other than for which they were imposed.” 61 
C. J., Taxation, § 2250, p. 1528. 


‘ 
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We therefore hold that the governmental subdivisions 
having an interest in the tax are entitled to share in the 
penalties collected in the ratio of their respective shares in 
the tax as provided by section 77-704, R. S. 1943. 

JUDGMENT ACCORDINGLY. 


BERNARD D. BARRY, RITA BARRY, AND MARY C. BARRY, 
APPELLEES, V. ALBERT C. BARRY, APPELLANT. 
26 N. W. 2d 1 
FILED FEBRUARY 7, 1947. No. 32111. 


1, Pleading. Where an allegation in the petition is admitted by 
the answer, the fact is established for the purpose of the case, 
and the court cannot disregard it. 

An admission in an answer does not extend beyond the 
intendment of the admission as clearly disclosed by its context. 

3. Mechanics’ Liens. To entitle one to a lien under the mechanic’s 
lien law the labor must have been performed or the material 
furnished by virtue of a contract or agreement, express or im- 
plied, with the owner of the real estate or his agent. 

4, Landlord and Tenant. Neither a nonoccupying tenant nor his 
interest in jointly owned real estate may be charged for repairs 
or improvements on real estate in the absence of his consent, 
express or implied. 

5. Tenancy In Common: IMPROVEMENTS. Where a part owner con- 
tracts for, or authorizes the making of, an improvement on the 
common property, his or her interest therein may be subjected 
to a lien for the entire cost thereof. 


APPEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JUDGE. Reversed and dismissed. 

Boyle & Boyle, for appellant. 

Charles S. Reed, for appellees. 

Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ., and ANKENY, District 
Judge. 

YEAGER, J. 

This is an action by Bernard D. Barry, Rita Barry, and 
Mary C. Barry, plaintiffs and appellees, against Albert C. 
Barry, defendant and appellant, to foreclose a mechanic’s 
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lien. The district court on a trial of the case found that the 
plaintiffs had a valid lien for a part of the amount claimed 
and decreed foreclosure accordingly. A motion for new 
trial was filed by the defendant. This motion was overruled. 
From the decree and the order overruling the motion for a 
new trial the defendant has taken this appeal. 

The petition on which the decree was based set forth 
that the defendant was at the time of the commencement 
of the action the owner of Lot 4, Block 9, Corrigan Place, 
an addition to the City of Omaha, Nebraska; that prior to 
January 3, 1945, defendant and Mary A. Barry, wife of 
defendant and mother of plaintiffs, owned the real estate 
in question as joint tenants with right of survivorship; 
that Mary A. Barry died January 3, 1945; that the plain- 
tiffs at the order and account of Mary A. Barry furnished 
certain labor and materials for the improvement of the 
residence building on the premises; that the date of the 
first item was October 30, 1944, and the date of the last 
item was December 2, 1944; that an account as follows of 
the labor and materials was duly and regularly filed in the 
office of the Register of Deeds on March 2, 1945: 


Nov. 27 44 Furnace....................---. $582.00 
Oct. 30 44 Light fixtures................ 17.00 
Oct. 30 44 Windows......................-- 60.00 
Nov. 20 44 Hall painted............... 35.00 
Nov. 6 44 Toilet fixtures................ 10.00 
Nov. 24 44 Basement excavation.. 100.00 
Nov. 22 44 Chimney repairs.......... 27.00 
Dec. 2 44 Bedroom painting.......... 20.00 
Nov. 24 44 Water Line..........00...... 35.00 

otal fxn 2 cy teen acl a $886.00 


The prayer of the petition was for an accounting, for 
an adjudication that a lien existed in favor of plaintiffs, 
and for foreclosure of the lien. 

To the petition the defendant filed an answer wherein he 
admitted the jurisdictional allegations of the petition. He 
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further admitted his ownership of the real estate and that 
prior to the date of the death of Mary A. Barry he was a 
joint tenant with her with right of survivorship. He also 
admitted that between October 30, 1944, and December 2, 
1944, the plaintiffs at the order and account of Mary A. 
Barry furnished certain labor and materials for the im- 
provement of the residence building on the real estate in 
question. Further answering he denied generally all of the 
other allegations of the petition. Included in the answer 
was a general demurrer. 

The asserted grounds for reversal are (1) that the 
court erred in overruling the demurrer, (2) that the court 
erred in overruling defendant’s motion made at the con- 
clusion of ‘plaintiffs’ case for a finding in favor of defend- 
ant and for a dismissal of the action, (8) that the court 
erred in overruling defendant’s motion made at the con- 
clusion of all of the evidence for a finding in favor of de- 
fendant and for a dismissal of the action, and (4) that the 
court erred in overruling defendant’s motion for a new trial. 

On the trial of the case the evidence disclosed that the 
defendant and Mary A. Barry were husband and wife and 
were the owners in joint tenancy of the real estate in ques- 
tion and that the plaintiffs were children of these parties. 
The defendant separated from his wife in 1939 and from 
that time until after the death of his wife did not occupy 
the property. The plaintiffs occupied the property with 
their mother except that for about 17 months Bernard was 
away in the military service. A furnace was put in the 
house at the cost of $582. Of the cost, Bernard Barry con- 
tributed $250, Mary C. Barry $150, and Rita Barry $182. 
Apparently the furnace was purchased from and installed 
by Olson Bros. The manner in which the transaction was 
handled is not made clear. The transaction appears to have 
been carried on in the name of Bernard Barry. 

However that be, there is no evidence of any transaction 
between Mary A. Barry and Olson Bros. and no evidence 
of any agreement or understanding between Mary A. Barry- 
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on the one hand and the three plaintiffs on the other. Like- 
wise there is no evidence of agreement or understanding 
with the defendant. There is not any evidence that he had 
any knowledge of the installation of the furnace until after 
it was installed. This lack of agreement, of understanding 
and knowledge, applied to each and every other item of the 
account. 

In this state of the record the trial court decreed the ex- 
istence of a mechanic’s lien for $599 and allowed foreclo- 
sure for that amount. This appears to have been $582 for 
the cost of the furnace, $10 for the cost of the toilet fixtures, 
$2 for the cost of chimney blocks, and $5 for the cost of 
paint. This is not certain since the decree does not so state 
but by analysis of the record we have come to this conclu- 
sion. Also this analysis conforms to the statement of plain- 
tiffs’ brief. It appears from this that the trial court did not 
intend to and did not allow anything for the labor per- 
formed by Bernard Barry and limited the affirmative find- 
ing of the decree to the expenditures made by the plaintiffs. 

Passing over the first assignment of error, did the evi- 
dence sustain the right to a mechanic’s lien for the items 
allowed in the decree in favor of these plaintiffs against this 
real estate in the hands of this defendant after the death 
of Mary A. Barry, his cotenant? Could it even have been 
sustained for these items against it in the hands of Mary 
A. Barry? 

The plaintiffs urge that this question may not be properly 
considered by this court on account of the admissions of the 
answer. They say that the answer admitting that these 
items were furnished at the order and account of Mary A. 
Barry bars a contention that there may be no lien there- 
for. They insist that the following rule is applicable: 
‘Where an allegation in the petition is admitted by the 
answer, the fact is established for the purpose of the case, 
and the court cannot disregard it.”” Fidelity Finance Co. v. 
Westfall, 127 Neb. 56, 254 N. W. 710. 
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No fault may be found with this as a rule of law but we 
fail to see how it becomes applicable to the situation here. 
The answer does admit that certain labor and materials 
were furnished by plaintiffs for the account of Mary A. 
Barry but the admission is not couched in such terms as to 
amount to an admission that they were furnished in such 
manner as to entitle them to a mechanic’s lien. 

The question of whether or not plaintiffs were entitled 
to a lien in any event was properly raised in the second 
specification of the motion for a finding in favor of de- 
fendant and dismissal of the action made at the close of 
plaintiffs’ evidence and preserved by a renewal of the mo- 
tion at the close of all of the evidence. 

Whether or not the trial court erred in refusing to decree 
a lien for the work performed by Bernard Barry is not be- 
fore this court. The finding in this respect was adverse to 
plaintiffs and they did not cross-appeal. The fact is that 
we have here only that part of the decree which concerns 
the matter of material furnished by plaintiffs. 

In ascertaining whether or not plaintiffs are entitled to a 
lien it becomes necessary to examine the appropriate stat- 
ute and its history. The statute which contains the author- 
ity for the creation of mechanic’s liens is the following: 
“Any person who shall perform any labor or furnish any 
material or machinery or fixtures, including gas and elec- 
tric apparatus and lighting fixtures, whether detachable 
or undetachable, for the construction, erection, improve- 
ment, repair or removal of any house, mill, well or cistern or 
manufactory, or building or appurtenance by virtue of a 
contract or agreement, expressed or implied, with the owner 
thereof or his agents, shall have a lien to secure the pay- 
ment of the same upon such house, mill, well, cistern, manu- 
factory, building or appurtenance, and the lot of land upon. 
which the same shall stand.” § 52-101, R. S. 19438. 

It will be noted that the first few words are a designation 
of those who are entitled to a lien under the statute. They, 
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are: ‘‘Any person who shall perform any labor or furnish 
any material or machinery or fixtures, * * *.” 

The right to this type of lien is not new to the laws of 
this state. In fact the right was created by statute even 
before statehood and has continued without interruption 
thenceforth. R. 8S. 1866, ch. XXXV, § 1, p. 257; G. S. 1873, 
ch. 42, § 1, p. 466; Laws 1885, ch. 62, § 1, p. 275; Laws 
1913, ch. 99, § 1, p. 258; Laws 1915, ch. 74, § 1, p. 188. An 
examination of these statutes in sequence will disclose 
some changes and extensions in some respects but that 
there has been no change in the designation of those who 
are entitled to a lien. Through the entire course of legis- 
lation the words “Any person who shall perform any labor 
or furnish any material or machinery” have remained. 

While this language is broad in its implications yet we 
cannot think that it is broad enough to include plaintiffs 
in the class of those entitled to a lien for material furnished. 
Viewing the evidence most favorably to them it cannot 
be said that they furnished material. Rita and Mary C. 
Barry furnished only money. To whom they delivered it 
is not disclosed. Whether it was to Bernard or Mary A. 
Barry or Olson Bros. we do not know. All we know is that 
each paid a part of the costs of the furnace and of its in- 
stallation. The material for which they paid was furnished 
by Olson Bros. Bernard Barry is in an exactly comparable 
situation with regard to the furnace. With regard to the 
other items he is in the situation also of having paid for 
material furnished by others. We are clearly of the opinion 
that the statute does not extend its protection to such as 
these plaintiffs. 

We conclude therefore that the trial court was in error 
in declaring a lien and decreeing a foreclosure thereof. 

If we were to assume, as the trial court did, that plain- 
tiffs come within the designation of those entitled to a 
lien under the statute and the property in question could, 
under recognized rules of law, be subjected to a lien still 
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under the facts of this case the subjection of it to a lien 
would be error. 

Referring back to section 52-101, R. 8S. 19438, it will be 
noted that to entitle one to a lien the labor must have been 
performed or the material furnished ‘‘by virute of a con- 
tract or agreement, expressed or implied, with the owner 
thereof or his agents, * * *.” 

In Great Western Manufacturing Co. v. Hunter Bros., 
15 Neb. 32, 16 N. W. 759, in interpreting the then existing 
statute, which in the respect under consideration here was 
the same as the present statute, it was said: ‘From an ex- 
amination of this section it must be apparent that it makes 
no difference what the nature or character of the contract 
may be, whether special], or parol, verbal, or written, ex- 
press or implied.” 

There is no evidence of any kind or character in this 
record proving the existence of an express contract or from 
which one may be implied. There is no evidence whatever 
directly or from which a reasonable inference may be 
drawn that the plaintiffs ever sought to exact or expected 
repayment for the outlay of money from their mother, the 
occupying cotenant. There was no evidence of expectation 
in this respect offered by either Rita or Mary C. Barry. 
The only evidence of expectation on the part of Bernard 
Barry was that he anticipated a participation in the di- 
vision of the property on his mother’s death. The most that 
may be inferred from the evidence is that these three, liv- 
ing in the premises with their mother and some younger 
brothers and sisters, recognizing the desirability of im- 
provement of the property, set about to and did accomplish 
that purpose without expectation of reimbursement ex- 
cept as they might receive reimbursement out of the prop- 
erty itself on the death of their mother. 

Assuming again that the plaintiffs come within the desig- 
nation of those entitled to a lien under the statute there is 
still another reason why the plaintiffs are not entitled to a 
recovery in this action. 
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This is an action to subject the interest of a nonoccupy- 
ing joint tenant to a lien for material and labor furnished 
to the occupying joint tenant for the purpose of improv- 
ing the property. As we have.pointed out there is no evi- 
dence of an agreement therefor with the occupying tenant, 
but if there had been neither the nonoccupying tenant nor 
his interest could be charged therefor in the absence of his 
consent, express or implied. The general rule is stated in 
48 C. J. S., Joint Tenancy, § 8, p. 931, as follows: “As a 
general rule one joint tenant cannot compel a cotenant to 
make improvements on the joint property, nor can he com- 
pel his cotenant to contribute to the expense of ordinary 
repairs or improvements made thereon by himself without 
the cotenant’s consent, express or implied, although the 
cotenant knew that the improvements were being made; 
* = * 7 See Ward v. Ward’s Heirs, 40 W. Va. 611, 21 S. E. 
746, 52 Am. S. R. 911, 29 L. R. A. 449; Miller v. Prater, 
267 Ky. 11, 100 S. W 2d 842; Crest v. Jack, 3 Watts (Pa.) 
238, 27 Am. D. 358. 


In 40 C. J., Mechanics’ Liens, § 84, p. 98, it is said: “Ina 
majority of jurisdictions it is a rule that a contract with 
one spouse alone is not a sufficient basis for a mechanic’s 
lien on property owned jointly by husband and wife, * * *.” 
See Holland Furnace Co. v. Bodell, 215 Mich. 7, 183 N. W. 
719; Sheldon, Kamm & Co. v. Bremer, 166 Mich. 578, 132 
N. W. 117; Berglund & Peterson v. Abram, 148 Minn. 412, 
182 N. W. 624. 


The case as presented here runs afoul of these two rules. 
If there was an agreement it was with the wife alone, and 
there is no evidence that the defendant consented to the 
improvements. 

We are not unmindful of the rule that where a part 
owner contracts for, or authorizes the making of, an im- 
provement on the common property, his or her interest 
therein may be subjected to a lien for the entire cost 
thereof. 40 C. J., Mechanics’ Liens, § 105, p. 109; Berglund 
& Peterson v. Abram, supra. The rule, however, can have no 
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application here since this is not an action for that purpose. 
This is not an action against the heirs or legal representa- 
tives of Mary A. Barry to enforce the claim against prop- 
erty in which she had an interest in her lifetime, but it is an 
action against Albert C. Barry to impress a lien against his 
property acquired in the first instance jointly with Mary A. 
Barry by conveyance and later in entirety by death of the 
other joint tenant. 
For the reasons herein set forth the decree of the district | 
court is reversed and the action dismissed. 
REVERSED AND DISMISSED. 


SAM JOSEPH CASCIO, PLAINTIFF IN ERROR, V. THE STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
25 N. W. 2d 897 


FILED FEBRUARY 7, 1947. No. 32129. 


1. Rape. In a prosecution for rape, competent evidence must show 
beyond a reasonable doubt not only that defendant committed the 
act charged but that he did so under such circumstances that 
every element of the alleged offense existed, and where the evi- 
dence fails to meet that test, it is insufficient to support a con- 
viction. 

. In a prosecution for rape, it is not essential that prosecutrix 
be corroborated by other witnesses as to the particular acts which 
constitute the offense. It is sufficient if she is corroborated as 
to material facts and circumstances which tend to support her 
testimony as to the principal fact, provided the jury must be 
satisfied from a consideration of all the evidence beyond a rea- 
sonable doubt of the guilt of the accused. 
. However, in such cases if the testimony of the prosecutrix 
as to the particular acts allegedly constituting the offense may 
all be true and still the act not have been against her will, or if 
her testimony in that regard is so inconsistent, contradictory, 
improbable, or incredible as to be self-destructive, and the corro- 
borating evidence is of a doubtful character or wholly lacking in 
probative force or value, a judgment of conviction will be set 
aside for want of sufficient evidence to sustain it. 


Error to the district court for Douglas County: HENRY 
J. BEAL, JUDGE. Reversed and dismissed. 
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Eugene D. O'Sullivan and William E. Lovely, for plain- 
tiff in error. 


Walter R. Johnson, Attorney General, and Erwin A. 
Jones, for defendant in error. 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, and WENKE, JJ., and ANKENY, District 
Judge. 


CHAPPELL, J. 


A jury found plaintiff in error, hereinafter called de- 
fendant, guilty of rape. He was seventeen years old at the 
time of the alleged offense. The prosecutrix was then 
twenty years old, and without mental or physical disability. 
Defendant’s motion for new trial was overruled, and the 
trial court sentenced him to serve eight years imprisonment 
in the State Reformatory, from which he prosecuted error 
to this court. His assignments of error are several in 
number, but in our view of the case, decision requires dis- 
cussion of only the question of whether or not the evidence 
was legally sufficient to sustain the verdict and judgment. 
In doing so, we decide that the evidence was insufficient to 
establish beyond a reasonable doubt that defendant had 
carnal knowledge of the prosecutrix, forcibly and against 
her will. 


This court has always recognized the age-old admonition 
of Sir Mathew Hale that “It is true rape is a most de- 
testable crime, and therefore ought severly and impartially 
to be punished * * * but it must be remembered, that it is 
an accusation easily to be made and hard to be proved, and 
harder to be defended by the party accused, tho never so 
innocent,” and that courts should ‘be the more cautious 
upon trials of offenses of this nature.” In the light thereof, 
courts have generally exercised great care and vigilance 
to insure that a verdict of conviction was supported by 
sufficient competent evidence and not the result of passion 
and prejudice, inspired by the wiles of a malicious contriver 
or the very heinousness of the offense charged. See 1 Hale, 
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P. C., p. 634; Mathews v. State, 19 Neb. 330, 27 N. W. 234; 
Whomble v. State, 143 Neb. 667, 10 N. W. 2d 627. 


In a prosecution for rape, competent evidence must show 
beyond a reasonable doubt not only that defendant com- 
mitted the act charged, but that he did so under such cir- 
cumstances that every element of the alleged offense ex- 
isted, and where the evidence fails to meet that test, it is 
insufficient to support a conviction. 52 C. J., Rape, § 118, p. 
1087; 44 Am. Jur., Rape, § 64, p. 936; Oleson v. State, 11 
Neb. 276, 9 N. W. 38; Mathews v. State, supra; Vaughn v. 
State, 78 Neb. 317, 110 N. W. 992; Whomble v. State, supra. 

In the case at bar, prosecutrix was above the age of con- 
sent as defined by statute. Therefore, the elements of the 
offense, which must be so established beyond a reasonable 
doubt, are not only that defendant had carnal knowledge 
of the prosecutrix but that he did so forcibly and against 
her will. That defendant had carnal knowledge of the 
prosecutrix is without dispute. The question is whether it 
was without her consent, that is whether it was accomp- 
lished by the constructive force of threats and fear or by 
actual physical force, which overcame actual good-faith re- 
sistance on her part. 


The general rule is that where carnal knowledge is ac- 
complished after a woman yields because of fear caused by 
threats of immediate great bodily injury or death, the con- 
summated act is rape. Ordinarily, in such cases actual 
physical force upon the body of the woman by the accused 
and actual physical resistance thereto by her are not re- 
quired, even when the woman is capable of consent. Never- 
theless, in cases where the woman is above the age of con- 
sent and mentally competent, the threats made to her must 
be such as to create a reasonable apprehension or fear of 
great bodily harm and they must be accompanied by a dem- 
onstration of brutal force or a dangerous weapon or by 
other apparent power of execution, and when the prosecu- 
tion seeks to prove rape by threats and fear, it must be 
shown by the competent evidence beyond a reasonable doubt, 
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that such threats were made under such circumstances as 
would cause the prosecutrix to yield. 52 C. J., Rape, § 32, 
p. 1024, § 128, p. 1095; Richards v. State, 36 Neb. 17, 53 
N. W. 1027; State v. Morrison, 189 Iowa 1027, 179 
N. W. 321. 

In the absence of sufficient proof of threats and fear, proof 
beyond a reasonable doubt of want of consent, that is, of 
actual force by the man with actual good-faith resistance 
thereto by the woman, is always essential to support a 
conviction. 52 C. J., Rape, § 125, p. 1091; Mathews v. 
State, supra; Oleson v. State, supra; Richards v. State, 
supra. 

That is true because carnal knowledge, with the volun- 
tary consent of the woman, no matter how tardily given or 
how much force had hitherto been imposed, is not rape. 
Stated in another way, voluntary submission by the woman 
while she has the power to resist, no matter how reluctantly 
yielded, removes from the act an essential element of the 
crime of rape. In other words, in the absence of threats 
and fear, force is a necessary element of the offense and 
the carnal knowledge must be accomplished by actual force 
of the man with resistance thereto by the woman if she be 
physically and mentally able to do so. 52 C. J., Rape, § 26, 
p. 1016, § 28, p. 1018; Reynolds v. State, 27 Neb. 90, 42 
N. W. 903. 

The degree of force required is relative, depending upon 
the particular circumstances, but in any such case it must 
be sufficient to subject and put the dissenting woman within 
the power of the man, and thus enable him to have carnal 
knowledge of her, notwithstanding good-faith resistance 
on her part. In that connection, whether carnal knowledge 
was forcible and against her will or with her consent, is 
ordinarily indicated by resistance or lack of it by the 
woman. While the degree of resistance required is also 
relative, depending upon the particular circumstances, the 
general rule is that a mentally competent woman must in 
good faith resist to the utmost with the most vehement ex- 
ercise of every physical means or faculty naturally within 
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her power to prevent carnal knowledge, and she must per- 
sist in such resistance as long as she has the power to do so. 
until the offense is consummated. 52 C. J., Rape, § 28, p. 
1018, § 29, p. 1019; Oleson v. State, supra; Mathews v. 
State, supra; Reynolds 'v. State, supra; Richards v. State, 
supra; Devoy v. State, 122 Wis. 148, 99 N. W. 455; Brown. 
v. State, 127 Wis. 193, 106 N. W. 536; State v. Cowing, 99. 
Minn. 123, 108 N. W. 851. 

In determining the sufficiency of the evidence in the case: 
at bar, we are required to observe the rule that mere gen- 
eral conclusions of the prosecutrix, without relating the 
very threats and acts justifying submission because of fear 
or constituting the required actual force and resistance, 
are of themselves insufficient to sustain a conviction of the 
accused. 

An examination of the record discloses no competent: 
evidence establishing beyond a reasonable doubt the ele- 
ments necessary to sustain a finding that the prosecutrix 
yielded to defendant because of threats and fear. On the 
other hand, consent of the prosecutrix may be and was in. 
the case at bar sufficiently indicated by her own manner, 
acts, and conduct, which speak louder than mere words. 
In that connection, we find no evidence in the record show- 
ing any physical injury to the defendant or the prosecutrix, 
or the forcible tearing or disarray of her clothing. Ad-~ 
mittedly neither force nor resistance were sufficient to 
cause either. A doctor examined prosecutrix very soon 
after the alleged offense. Admittedly she did not even 
complain to him that she had been bruised. The doctor 
was not called as a witness by the state and the trial court 
excluded any evidence which would. have even disclosed his 
identity. The prosecutrix talked to police officers, some of 
whom saw her very shortly after the alleged offense. She 
admittedly falsified to them about material matters, and 
none of them were called as witnesses for the state. Ad- 
mittedly, the prosecutrix did not make any outcry prior to 
or at the time of the alleged offense, and she did not make 
any effort to escape when ample opportunity was afforded. 
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The state called but one witness who attempted to corro- 
borate the testimony of the prosecutrix. That witness was 
her landlady, whose testimony related to a complaint made 
to her by the prosecutrix shortly after the alleged offense. 
In that regard, however, the testimony of the prosecutrix 
herself casts such a warranted suspicion upon the good 
faith of the alleged timely complaint as to be self-destruc- 
tive of its value as corroboration. Her own evidence also 
justifies a legitimate inference that submission was in- 
spired, among other things, by the hope of financial re- 
muneration to be paid or collected in the future, which 
failed of fruition. All of such circumstances are consistent 
only with willingness and lack of force and resistance, 
thereby implying consent. 52 C. J., Rape, § 125, p. 1091; 
44 Am. Jur., Rape, § 104, p. 968; State v. Morrison, supra; 
Devoy v. State, supra; State v. Cowing, supra; Brown v. 
State, supra. 

We recognize the rule that “In a prosecution for rape it 
is not essential that the prosecutrix be corroborated by 
other witnesses as to the particular acts which constitute 
the offense. It is sufficient if she is corroborated as to ma- 
terial facts and circumstances which tend to support her 
testimony as to the principal fact, provided the jury must 
be satisfied from a consideration of all of the evidence, be- 
yond a reasonable doubt, of the guilt of the accused.” Ham- 
mond v. State, 39 Neb. 252, 58 N. W. 92; Schlegel v. State, 
148 Neb. 497, 10 N. W. 2d 264. 

Nevertheless, it must be the rule in such cases that where 
the testimony of the prosecutrix as to the particular acts 
allegedly constituting the offense may all be true and still 
the act not have been against her will, or if her testimony 
in that regard is so inconsistent, contradictory, improbable, 
or incredible as to be self-destructive, and the corroborating 
evidence is of a doubtful character or wholly lacking in 
probative force or value, a judgment of conviction will be 
set aside for want of sufficient evidence to sustain it. The 
case at bar comes squarely within the rule. Mathews v. 
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State, supra; Maxfield v. State, 54 Neb. 44, 74 N. W. 401; 
Livinghouse v. State, 76 Neb. 491, 107 N. W. 854; Klawitter 
v. State, 76 Neb. 49, 107 N. W. 121; Vaughn v. State, supra. 

This court recognizes that juries are the judges of ques- 
tions of fact, but does not hesitate to set aside a verdict 
when the evidence is clearly insufficient under applicable 
law to sustain it. Whomble v. State, supra. As stated at 
almost the inception of this court: “‘A court that would 
shelter itself behind an erroneous verdict, to sustain a judg- 
ment that is clearly wrong, is unworthy of the name.” Fisk 
v. State, 9 Neb. 62, 2 N. W. 381. 

It will be noted that we have refrained from reciting the 
sordid evidence appearing in the record. We have not done 
so, because it could in fact serve no useful purpose and 
would but further besmirch the character of those involved. 
Suffice it is to say that an examination of the record and 
applicable law heretofore recited convinces this court that 
the evidence is wholly insufficient to support the verdict and 
judgment: Therefore, the trial court erred when it over- 
ruled defendant’s motion for a direction of acquittal, made 
at the conclusion of the state’s case and renewed at the 
conclusion of all the evidence, and the judgment of the dis-_ 
trict court is reversed and the action is dismissed. 

REVERSED AND DISMISSED. 


C. C. WATTERS, APPELLANT, V. ARLUSTER R. HARRIS 
ET AL., APPELLEES. 
26 N. W. 2d 182 


FILED FEBRUARY 14, 1947. No. 32162. 


1. Fraud: JUDGMENTS. In a proceeding to vacate a decree on account 
of fraud, brought more than two years after the rendition of 
the decree, no right thereto is shown where the evidence estab- 
lishes that the facts were discovered within the two-year period 
of limitation provided by section 25-2001, R. S. 1943, and no valid 
reason for extending the period given. 

2. Equity: JUDGMENTS. It is a general rule that a court of equity 
will not vacate a decree rendered in a case after the term at 
which it was rendered has expired where the party complaining 
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had full notice and knowledge of the pendency of the suit and 
took no steps to protect his interests at that time. 

APPEAL from the district court for Douglas County: 
JAMES T. ENGLISH, JUDGE. Reversed and remanded with 
directions to dismiss. 

Carl F. Benjamin, for appellant. 

Donovan & Frohm, for appellees. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


CARTER, J. 

This is a proceeding to set aside a decree in a real- 
estate mortgage foreclosure on the grounds that the mort- 
gage foreclosed was invalid from its inception and that the 
decree was procured by fraud. The trial court set aside the 
decree, held the note and mortgage to be null, void, and 
unenforcible, and dismissed the petition praying for the 
foreclosure of the mortgage. The plaintiff appeals. 

The record in this case shows that on March 11, 1924, 
Shirley D. Lewis contracted to sell the property in question 
to Arluster R. Harris and Libbie F. Harris, his wife, for a 
consideration of $4,000, subject to a mortgage to the Ne- 
braska Savings & Loan Association for $2,000. The plain- 
tiff, C. C. Watters, subsequently became the owner of the 
title. The payments due under the contract of sale became 
delinquent in 1984 and the defendants Harris applied to the 
Home Owners’ Loan Corporation for a loan. This applica- 
tion resulted in Watters deeding the property to the defend- 
ants, a mortgage to the Home Owners’ Loan Corporation 
in the amount of $1,685, a consent by the Nebraska Savings 
& Loan Association to take bonds in the amount of $688.77, 
and a consent by Watters to take bonds in the amount of 
$719.50 as full settlement. The foregoing transaction ap- 
pears to have been fully completed on August 10, 1934. On 
the same day the defendants executed a second mortgage 
to Watters in the amount of. $427. 

The record shows that defendants failed to make the pay- 
ments due on the second mortgage, and on March 22, 1935, 
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a foreclosure suit was commenced. Summons was issued 
and served personally on Arluster Harris and on Libbie 
Harris by leaving a certified copy at their usual place of 
residence. Each admit receiving a copy of the summons and 
a knowledge of its contents. On July 18, 1935, plaintiff’s 
husband notified defendant Arluster Harris by letter of his 
intention to take a decree on July 20, 1935. The decree was 
’ actually entered on July 22, 1935. On October 16, 1935, 
plaintiff’s husband notified defendant that he would seek 
a confirmation of the sale of the property on October 19, 
1935, or as soon thereafter,as the court could hear it. On 
October 24, 1935, plaintiff’s husband wrote defendant re- 
garding the method of making’ the payments due on the 
Home Owners’ Loan Corporation loan. On February 13, 
1936, plaintiff’s husband again wrote defendant in which 
he threatened to proceed with the foreclosure unless the 
payments due on the Home Owners’ Loan Corporation 
mortgage were made. Defendant admits receiving these 
letters. The record indicates that the payments were made 
on the Home Owners’ Loan Corporation mortgage until it 
was fully paid. Plaintiff permitted the sale to remain un- 
confirmed during the period defendants were paying off the 
first mortgage. 

When the first mortgage was paid in full, defendants as- 
serted that the decree of foreclosure was obtained by fraud 
in that plaintiff’s husband had agreed with Arluster Harris 
after the service of summons to dismiss the foreclosure 
upon the payment of three dollars to cover the cost of the 
serving of the summons, that three dollars were paid and 
that defendants did not discover that the suit had not been 
dismissed until November 1944. It was also alleged that 
the note and mortgage in question were obtained by fraud 
in that plaintiff, after accepting $719.50 in bonds of the 
Home Owners’ Loan Corporation in full settlement of the 
debt due, procured the mortgage in question by concealing 
from defendants the fact that the indebtedness represented 
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as the consideration therefor had been fully paid and dis- 
charged. 

There was introduced into the record certain regulations 
of the Home Owners’ Loan Corporation which were promul- 
gated by its board of directors. Nothing therein contained 
prohibits the taking of a second mortgage by a creditor 
who has not been fully paid. The regulations do provide 
that the loan will not be consummated if the amount of his 
mortgage and the amount of the first mortgage taken by 
the Home Owners’ Loan Corporation exceed the appraised 
value of the real estate as made by the Home Owners’ Loan 
Corporation, and if the payments of principal on the second 
mortgage are adjusted in such a way as not to-impair the 
ability of the owner to make the payments due on the first 
mortgage. It is true, as alleged, that plaintiff did agree in 
writing with the Home Owners’ Loan Corporation to accept 
$719.50 in bonds as full settlement of plaintiff’s claim 
ggainst the property. 

With reference to the first proposition raised, it will be 
noted that Arluster Harris contends that shortly after the 
summons was served on him in the foreclosure action he 
took the summons to the office of plaintiff’s husband to in- 
quire about the suit. He says that Watters informed him - 
that if he would pay the cost of serving the summons he 
would forget about the foreclosure suit. Defendant testifies 
that he paid three dollars for this purpose, which Watters 
denies. In any event, defendants thereafter were repeatedly 
notified by Watters as to the various steps being taken in 
the litigation. For ten years after the taking of the decree, 
with full knowledge of the suit and the steps taken in the 
litigation, the defendants ignored the summons issued and 
the notices of judicial proceedings being taken. Such 
lethargy and indifference to one’s rights cannot afford a 
basis to vacate the decree because of fraud. In the first 
place, there was no fraud practiced because defendants 
were informed of each contemplated step in the litigation, 
and even if fraud did exist in the taking of the decree, we 
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know of no statute or rule of equity: which would afford 
defendants any relief under the circumstances here shown. 
In Brandeen v. Beale, 117 Neb. 291, 220 N. W. 298, this 
court in a similar case said: “In a proceeding brought under 
section 9160, Comp. St. 1922, (§ 25-2001, R. S. 1943) 
to modify or vacate a judgment on account of fraud, after 
two years from the rendition of the judgment, if the peti- 
tion shows that the facts were discovered within the period 
of limitation and fails to show any good reason why the 
two years should be extended, it is not error for the court, 
on motion or demurrer, to strike the petition from the files.” 
See, also, Lindstrom v. Nilsson, 188 Neb. 184, 274 -N. W. 
485; State, ex rel. Spillman v. Commercial State Bank, 143 
Neb. 490, 10 N. W. 2d 268. In the present case the evidence 
shows that defendants had knowledge of the matters 
charged as fraud before the decree was entered. Under the 
authorities above cited the applicable statute of limita- 
tions is a bar to statutory relief and the laches of defend- 
ants is a bar to any equitable relief existing outside the 
scope of our statutory law. Shufeldt v. Gandy, 34 Neb. 32, 
51 N. W. 302; Campbell v. Harvard State Bank, 103 Neb. 
562, 173 N. W. 587. 

The defendants contend that the second mortgage was 
obtained by fraud by concealing from defendants that 
the indebtedness represented as the consideration therefor 
had been fully paid and discharged. The evidence shows 
that the Home Owners’ Loan Corporation appraised the 
property in question at $2,112; $427 more than the first 
mortgage, which is the exact amount of the second mort- 
gage in suit. In other words, there was strict compliance 
with the regulations of the Home Owners’ Loan Corpora- 
tion that a loan would not be consummated where a second 
mortgage is taken in excess of the difference between the 
ccorporation’s loan and the corporation’s appraisal of the 
property. A representative of the Home Owners’ Loan 
‘Corporation testified that no written consent of the cor- 
poration permitting plaintiff to take a second mortgage ap- 
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peared in the corporation files. Plaintiff’s husband testified 
that he talked with representatives of the corporation many 
times concerning the second mortgage after it had been 
given. The conferences appear to have resulted from the 
failure of defendants to make their monthly payments 
regularly to the corporation. Any differences seem to have 
been adjusted by plaintiff waiving payments under the 
second mortgage in order that the ability of defendants to 
make their payments to the corporation would not be im- 
paired. That the Home Owners’ Loan Corporation, through 
its agents, knew of this second mortgage is established by 
the evidence of Arluster Harris who testified that he first 
heard of the second mortgage from a representative of that 
corporation. 

It is the contention of the defendants that the acceptance 
of the bonds of the Home Owners’ Loan Corporation by 
plaintiff, as a full satisfaction of her claim, discharged the 
duty of these defendants in accordance with the terms on 
which the Home Owners’ Loan Corporation offered it. We 
think this statement is in line with the holdings of this 
court. See Fender v. McCain, 144 Neb. 58, 12 N. W. 2d 
541; Gordon v. Young, 146 Neb. 578, 20 N. W. 2d 616. Con- 
sequently, no valid consideration existed for the giving of 
the second mortgage of $427. Fender v. McCain, supra. 

But this defense is no longer available to the defendants. 
They had actual notice of the commencement of the fore-. 
closure suit and of the steps taken in that action. They had 
full opportunity to assert this defense, but they elected to do- 
nothing. A defendant may not ignore judicial proceedings. 
commenced against him of which he has notice, and assert. 
any defense thereto which was then available to him. 
whenever it suits his convenience. No statutory ground 
exists for vacating the decree of foreclosure after the term 
at which it was made. See § 25-2001, R. S. 1943. The 
power of a court of equity to vacate a decree after the term 
at which it was entered, existing independent of statute, 
will be exercised only when circumstances calling. for 
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equitable relief are shown to exist. No such situation is here 
shown. The defendants, with full knowledge of all the facts, 
negligently permitted a decree of foreclosure to be taken. 
For ten years thereafter they remained acquiescent. In 
Campbell v. Harvard State Bank, supra, we said: “It is a 
general rule that a court of equity will not set aside a judg- - 
ment rendered in a case where the party complaining had 
full notice and knowledge of the pendency of the suit and 
took no steps to protect his interest at that time.” Such 
negligence does not afford a basis for equitable relief. The - 
decree, even if a defense thereto existed, was the result of 
the negligence and carelessness of the defendants them- 
selves, and not the fraud of the plaintiff. Federal Land 
Bank v. Arthur, 124 Neb. 496, 247 N. W. 17. 

We conclude that grounds do not exist which would war- 
rant a court of equity to vacate the decree of foreclosure 
in the instant case. The judgment of the district court is 
reversed and the cause remanded with directions to dismiss 
defendants’ petition to vacate the decree, and to proceed 
in the foreclosure action, as required by law. 

REVERSED AND REMANDED. 


ETHEL MOGIL, APPELLEE, V. MARYLAND CASUALTY COM- 
PANY, A CORPORATION, APPELLANT. 
26 N. W. 2d 126 


FILED FEBRUARY 14, 1947. No. 32148, 
4d. Insurance. Under sections 44-328 and 44-329, R. S. 1943, one 
who solicits an application for insurance of any kind, or who, 
with authority, receives or receipts for any money on account 
of or for any contract of insurance made by him, although the 
policy may not be signed by him, shall be deemed, to all intents 
and purposes, the agent of the insurance company. 
When a soliciting agent of an insurance company and 
the insured mutually agree upon the terms and conditions of the 
insurance contract, and the policy, later issued by the company, 
omits one of the essential elements of the contract, which is 
not discovered by the insured until after a loss occurs, he may 
then have the policy reformed so as to express the real agree- 
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ment of the parties, and his failure to promptly examine the 
policy when received and discover the departure therein from 
the real agreement will not defeat his right to have reformation 
of the policy. 
APPEAL from the district court for Douglas County: 
JAMES T. ENGLISH, JUDGE. Affirmed; appellee allowed $200 
attorney fee for services in this court. 


Brown, Crossman, West, Barton & Fitch, for appellant. 
Wear, Boland & Nye, for appellee. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


CHAPPELL, J. 

Plaintiff brought this action to recover upon a burglary 
insurance policy. Upon trial to the court, a decree was en- 
tered finding generally in favor of plaintiff and against de- 
fendant, and awarding plaintiff a judgment for $1,204.92, 
the amount of the loss, plus $69.29 interest accrued thereon 
at 6 percent, together with $125 attorneys’ fees and costs. 
Motion for new trial was overruled, and defendant appealed 
to this court, assigning as error substantially: (1) That 
since the decree did not make special findings of fact award- 
ing plaintiff the right of reformation, the amount of the 
judgment was erroneous because contrary to the provi- 
sions of the policy contract; (2) that the evidence was in-. 
sufficient to support the judgment; and (3) that the judg- 
ment was contrary to law. We find that defendant’s assign-. 
ments cannot be sustained. 

Plaintiff’s petition alleged in substance that defendant 
sold and delivered to plaintiff a policy of insurance to indem-- 
nify her for all loss of merchandise, furniture, fixtures, and 
equipment occasioned by burglary; that on May 15, 1945, 
while the policy was in full force and effect, a burglary was. 
committed by persons unknown, chopping a hole in the roof 
and stealing merchandise of the value of $1,204.92; and 
that, although plaintiff has performed all requirements of 
the policy and made demand for payment, defendant has. 
refused to pay the loss. Plaintiff prayed judgment against. 
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defendant for $1,204.92, with interest at 6 percent from 
May 15, 1945, reasonable attorneys’ fees, and costs. 

Defendant’s answer admitted sale and delivery of the 
policy, but denied generally, and affirmatively alleged in 
substance that plaintiff did not keep records sufficiently 
accurate to determine her loss, and that by virtue of the 
provisions of the policy, plaintiff was required to carry an 
additional amount of insurance above $2,000, up to $5,000, 
on her stock of merchandise, and in failing to do so, she be- 
came a coinsurer, thereby limiting defendant’s liability to 
two-fifths of the alleged loss, or $481.96. 

For reply plaintiff alleged in substance that prior to 
January 4, 1945, the effective date of the policy, the agent 
of defendant called upon her and solicited the purchase of 
a burglary policy upon her stock of merchandise and repre- 
sented and agreed with plaintiff orally that her stock of 
merchandise would be insured up to the amount of $2,000 
by payment of an annual premium of $90; and that at the 
time of the delivery of the policy, defendant’s agent col- 
lected the premium and orally represented and agreed with 
plaintiff that by virtue of its provisions, in the event any 
merchandise up to the amount of $2,000 was stolen, defend- 
ant would reimburse plaintiff in full for such loss up to said 
amount. Plaintiff prayed that the policy be reformed to 
give effect to the representations and agreements of the 
agent of the defendant, so as to include any loss which 
plaintiff might have sustained by reason of a burglary, up 
to $2,000, and for judgment as prayed in her petition. 

Thereafter the cause was transferred to the equity court 
in conformity with a motion filed by defendant, for the 
reason that plaintiff’s reply sought reformation of the 
policy. 

Section 25-1127, R. 8. 1948, provides: “Upon the trial 
of questions of fact by the court, it shall not be necessary 
for the court to state its finding, except, generally, for the 
plaintiff or defendant, unless one of the parties request it, 
* * *” Admittedly no such request was made in the case at 
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bar, and in the absence thereof, the decree, finding generally 
for plaintiff with entry of judgment as heretofore recited, 
was in full compliance with the statute. See Lancaster 
County v. Fitzgerald, 86 Neb. 676, 126 N. W. 141. In other 
words, the decree was correct as to form, whether the trial 
court intended to award reformation or otherwise. 

It is not argued here by defendant that plaintiff did not 
keep records sufficiently accurate to determine her loss or 
that plaintiff did not suffer the loss bona fide and in the 
manner and amount claimed by her. In any event, undis- 
puted evidence conclusively established the affirmative of 
that inquiry. Therefore, the only question is whether under 
the terms and conditions of the insurance contract made by 
the parties, plaintiff would be entitled to recover the loss in 
full as determined by the trial court, or only two-fifths 
thereof, as claimed by defendant. 

Decision of that question depends upon the facts and ap- 
plicable law. In that connection, the record discloses with- 
out dispute that while Charles Mogil, plaintiff’s husband, 
was serving in the United States Navy during the war, 
plaintiff operated a retail liquor establishment, known as 
Charley’s Blue Room, in Omaha. Having a sizable stock of 
merchandise on the premises, she desired to procure a 
policy of burglary insurance thereon in the amount of 
$4,000 or $5,000. Prior to January 4, 1945, she discussed 
the matter with the insurance agent, who presented a re- 
quest therefor to defendant company. It later notified the 
agent that they would take $2,000 of it, at a premium of 
$45 per thousand per annum, but did not care to take any 
more. The agent informed plaintiff that he could get her a 
policy that would cover her stock of merchandise up to a 
$2,000 loss, and she told him to take it. No written applica- 
tion ever was requested or executed, but the agent told de- 
fendant to write up a $2,000 coverage policy. 

The agent procured the policy from defendant, believing 
it provided that plaintiff would be paid whatever loss she 
sustained up to $2,000, and believing that the policy did not 
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contain any coinsurance provision. He took the policy to 
plaintiff’s place of business, read a portion of it,. and ex- 
plained to her that the policy provided for $2,000 burglary 
coverage on her liquor stock, that she would be paid $2,000 
in the event that she had such a loss, and that she would 
be paid whatever loss she sustained up to $2,000. She re- 
plied that she would take the policy, because if anybody 
should break into her place of business all they could put in 
a truck would be $2,000 worth anyway. She then asked the 
agent: ‘‘* * * this will cover that, won’t it?” to which the 
agent replied: ‘Yes, this will cover a $2,000 loss.” He then 
delivered and she accepted the policy, paying the agent 
the $90 annual premium. After the loss, and until suit was 
brought, defendant refused payment thereof, because it 
claimed plaintiff did not keep records sufficiently accurate 
to determine her loss. After suit was filed, they made the 
same claim, but for the first time also claimed liability for 
only two-fifths of the loss in any event. 

It is true that “In an action for reformation of a written 
instrument, the burden rests upon the moving party of 
overcoming the strong presumption arising from the terms 
of the written instrument. If the proofs are doubtful and 
unsatisfactory and if there is a failure to overcome this 
presumtion by testimony entirely plain and convincing be- 
yond reasonable controversy, the writing will be held to 
express correctly the intention of the parties.”’ Beideck v. 
National Fire Ins. Co., 189 Neb. 171, 296 N. W. 873. 

However, the evidence in the case at bar with regard to 
the terms and conditions of the insurance contract pur- 
chased by plaintiff is not doubtful or unsatisfactory, but 
entirely plain and convincing beyond reasonable contro- 
versy. As a matter of fact, the evidence of plaintiff and 
the insurance agent, who testified for plaintiff with refer- 
ence thereto, is undisputed, and it must be remembered that 
the statements and representations made by the agent to 
plaintiff were the statements and representations of de- 
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fendant, because under the circumstances of this case, he 
was its agent. 

This court has held under sections 44-328 and 44-329, 
R. S. 19438, that: “* * * one who solicits an application for 
insurance of any kind, or who, with authority, receives or 
receipts for any money on account of or for any contract of 
insurance made by him, although the policy may not be 
signed by him, shall be deemed, to all intents and purposes, 
the agent of the insurance company.” Robinson v. Union 
Automobile Ins. Co., 112 Neb. 32, 198 N. W. 166. 

The intent of the Legislature in the enactment of the 
above sections is discussed in Krug Park Amusement Co. v. 
New York Underwriters Ins. Co., 129 Neb. 239, 261 N. W. 
864. In that opinion it was said: “It is quite evident that 
the purpose was to protect the insured against the fraud, ° 
mistake, misrepresentation and negligence of the person 
whom the insurer appoints as his agent and accepts the re- 
sults or fruits of the acts of the agent by issuing the policy 
and accepting a premium therefor. In such cases it is no 
more than just and right that the insurer should be bound 
by the statements made to the applicant and by the know- 
ledge of the agent of all facts and circumstances communi- 
cated by the assured to the agent, materially affecting the 
risk and determining and controlling the terms of the con- 
tract of insurance to be entered into as the result of the 
negotiations. The primary purpose is to secure to the in- 
sured the protection which he pays for.” 

This court has also held in cases similar to the one at 
bar that ‘When a soliciting agent of an insurance company 
and the insured mutually agree upon the terms and con- 
Gitions of the insurance contract, and the policy, later is- 
sued by the company, omits one of the essential elements 
of the contract, which is not discovered by the insured until 
after a loss occurs, he may then have the policy reformed 
so as to express the real agreement of the parties, and his 
failure to promptly examine the policy when received and 
discover the departure therein from the real agreement 
will not defeat his right to have reformation of the policy.” 
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Robinson v. Union Automobile Ins. Co., supra; and quoted 


with approval in Davis v. Highway Motor Underwriters, 
120, Neb. 734, 235 N. W. 325. 


Other propositions of the law are discussed in briefs of 
counsel but since the above cited cases are directly in point 


and control decision, we do not deem it necessary to discuss 
them in this opinion. 


For the reasons heretofore stated, the judgment of the 
trial court is affirmed, and plaintiff is awarded $200 at- 
torneys’ fees for services in this court. 


AFFIRMED. 


FARMERS UNION FIDELITY INSURANCE COMPANY, A COR- 
PORATION, APPELLANT, V. FARMERS UNION CO-OPERATIVE 
INSURANCE COMPANY, A CORPORATION, APPELLEE. 

26 N. W. 2d 122 
FILED FEBRUARY 14, 1947, No. 321389. 


1. Appeal and Error. Where the testimony is in conflict, a jury 
waived, and trial had to the court, the court’s findings have the 
effect of a jury verdict and will not be set aside on appeal unless 
clearly wrong. 

2. Contracts. To establish an express contract there must be shown 
what amounts to a definite proposal and an unconditional and 
absolute acceptance thereof. 

Where one, to whom an offer is made, makes a counter- 
proposition of different terms and new conditions, such counter- 
proposition amounts to a rejection of the offer. 

4, Estoppel. It has long been the rule in this jurisdiction that a 
party who gives one reason for his conduct and decision as to a 
matter involved in controversy cannot, after litigation has be- 
gun, defend upon another and a different ground. 

5. Depositions: Costs. Unless it appears that the depositions were 
not taken in good faith or were actually unnecessary, costs of 
taking them are properly taxable although they were not used 
at the trial. 


The questions of good faith and reasonable neces- 
sity are for the trial court to determine. 
APPEAL from the district court for Douglas County: 
WILLIAM A. DAY, JUDGE. Affirmed. 
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H. G. Wellensiek and W. P. Loomis, for appellant. 
Harold A. Prince and Arthur C. Pancoast, for appellee. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


WENKE, J. 

The Farmers Union Fidelity Insurance Company, a cor- 
poration, brought this action in the district court for 
Douglas County against the Farmers Union Co-Operative 
Insurance Company, a corporation. The purpose of. the ac- 
tion is to recover that part of a loss sustained on its policy 
issued to Wm. Boehnke which it claimed had been reinsured 
with the defendant. From a judgment for the defendant, 
its motions for new trial and to retax costs having been 
denied, the plaintiff appeals. 

For convenience the appellant will be referred to as 
plaintiff and the appellee as defendant. 

The first question that presents itself is whether or not. 
the judgment of the trial court is sustained by the evidence. 
In order to recover the plaintiff must establish that there 
was a contract of reinsurance under which it seeks to hold 
defendant liable. 

Since this is a law action tried to the court we apply 
thereto the following rule: “* * * where the testimony is in. 
conflict and a jury is waived and trial is had to the court, 
the court’s findings have the effect of a jury verdict, and 
will not be set aside on appeal unless clearly wrong.” Chi- 
cago & N. W. Ry. Co. v. Mallory, ante p. 548, 23 N. W. 
2d 735. 

The record discloses that on September 20, 1939, and 
effective as of that date, the plaintiff and defendant entered 
into a mutual reinsurance contract. By'the terms of this 
contract it is provided: “3. Reinsurance shall be applied 
for by either company to the other upon forms to be agreed 
upon, and upon approval of such applications, the reinsur- 
ance shall be effective and the reinsuring company shall 
thereafter send the reinsured company a certificate or 
policy of reinsurance.” This contract also provided: “1. * * * 
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upon acceptance of which the reinsurance shall be identi- 
cal with the conditions of the reinsured company’s policies, 
and shall be subject to the same risks, conditions, valua- 
tions, endorsements, assignments, cancellations, and trans- 
fers as are or may be assumed by the reinsured company.” 

Thereafter, on October 4, 1939, Wm. Boehnke made appli- 
cation to the plaintiff for insurance, both fire and wind- 
Storm, as follows: Barn and granary $1,125, hog house 
$300, and chicken house $100. Pursuant thereto and dated 
October 9, 1939, but effective as of October 4, 1939, the 
plaintiff issued its policy No. 00442 to Wm. Boehnke to 
cover the foregoing risk. 

This policy had a standard mortgage clause thereto at- 
tached in favor of Carl A. Busskohl which provided, among 
other things, as follows: “This Company reserves the right 
to cancel this policy at any time as provided by its terms, 
but in such case this policy shall continue in force for the 
benefit only of the mortgagee * * * for ten days after notice 
to the mortgagee * * * of-such cancellation * * *,” 

On October 25, 1939, pursuant to the contract for reinsur- 
ance, the plaintiff sent the defendant nine applications for 
reinsurance including that of Wm. Boehnke. The applica- 
tion for reinsurance on Wm. Boehnke is dated October 25, 
1939, and requests reinsurance, effective as of November 
A, 1939, to the extent of 50 percent of the risk, to wit: 
Barn and granary $562.50, hog house $150, and chicken 

- house $50, at a premium assessment of $1.61 for 11 months. 

On October 26, 1939, defendant wrote plaintiff regarding 
the applications sent on October 25, 1939, and particularly 
with reference to the Wm. Boehnke policy as follows: “We 
have received the reinsurance applications enclosed in your 
letter dated October 25 and find them satisfactory with the 
exception of the following: * * * Policy #442- Wm. 
Boehnke: We have also changed the amount of insurance 
on the granary under policy #442 from $562.50 to $550. 
‘This changes the amount to $158.00.” The latter figure was 
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intended to be $1.58 and reduces the premium assessment 
by reason of the policy change from $1.61 to $1.58. 

Nothing further was done in regard thereto until the 
plaintiff wrote the defendant on November 28, 1939, as 
follows: ‘Please be advised that Policy #442 in the name 
of Wm. Boehnke has been cancelled and therefore we will 
not require reinsurance on same. This application 
was sent in to your office sometime in October. However, 
we have not as yet received the certificate and it should 
not inconvenience you in any way. You will, of course, 
just disregard the application.” 

Nothing had been done on this application and upon re- 
ceipt of this letter defendant wrote across the face thereof 
“11-29-39 cancelled.” No certificate was ever issued thereon. 
Neither was request ever made for any premium or assess- 
ment nor was any ever paid. No offer or tender to pay 
such premium or assessment was made until the commence- 
ment of this action on August 21, 1944. 


The barn and granary were totally destroyed by fire on 
November 30, 1939. While the policy itself had been can- 
celed prior thereto, however, the plaintiff was required to 
pay the loss by reason of the ten-day provision in the mort- 
gage clause. Written proof of this loss was not submitted 
to the defendant until May 2, 1941, and then in the sum of 
$562.50. 


As stated in Melick v. Kelley, 53 Neb. 509, 73 N. W. 945: 
“To establish an express contract there must be shown what 
amounts to a definite proposal and an unconditional and 
absolute acceptance thereof.” As stated in Cooper v. Kos- 
tick, 112 Neb. 816, 201 N. W. 674, in quoting from Krum v. 
Chamberlain, 57 Neb. 220, 77 N. W. 665: “That a binding 
contract may result from an offer and acceptance, it is es- 
sential that the minds of the parties meet at every point, 
and that nothing be left open for future arrangement.” See, 
also, Department of Banking v. Stenger, 182 Neb. 576, 272 
N. W. 403. And as stated in Department of Banking v. 
Stenger, supra: “Where one to whom an offer is made 
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makes a counter-proposition of different terms and new 
conditions, such counter-proposition amounts to a rejection 
of the offer. Doyle v. Hamilton Fish Corporation, 234 Fed. 
47; Pollak v. Roberts, 45 N. Dak. 150, 176 N. W. 957.” 

It is self evident that the defendant did not accept the 
application for reinsurance in the identical form as sub- 
mitted. It changed both the amount of insurance and pre- 
mium as set forth in its letter of October 26, 1939. Before 
a certificate of reinsurance was issued by defendant the 
plaintiff, under date of November 28, 1939, advised de- 
fendant to “disregard the application.” It was therefore 
canceled and no certificate was ever issued. Neither did 
defendant ever ask for any premium or assessment to be 
paid thereon nor did the plaintiff either pay or offer to pay 
any premium until the commencement of this action. 

By these negotiations we do not think a contract of re- 
insurance was ever entered into by these parties. That the 
plaintiff so admitted is evidenced by its letter of January 
22, 1941, to Bowes and Company, Inc., of Chicago, Illinois, 
wherein they were writing about reinsurance carried with 
Lioyd’s, London, on the Wm. Boehnke loss. Therein 
plaintiff states: “We hereby certify that we have settled the 
above amount and have retained the first $1,000 of the loss 
plus 20.% of the excess above that amount.” 

It is the plaintiff’s thought that the reinsurance was in 
force because of a custom that had developed between the 
companies in dealing with these applications. This custom 
was that when the changes made were of a minor nature 
no reply thereto was necessary and the certificate of re- 
insurance would be issued as a matter of course. R. D. 
Campbell, manager of the defendant at the time, testifies 
thereto as follows: “It was difficult to establish a practice, 
* * * | Usually when an application was received and there 
was nothing wrong with it, we tried to issue a certificate. 
If there was * * * a major change, we would write back on 
it, do nothing until we had some word from Mr. Witzen- 
burg’s company, which might take two or three follow-up 
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letters. Where there was a minor change we tried to wait 
for—we would make our change and notify them, and try 
to wait a period of about thirty days, and if we heard noth- 
ing from them, then we would issue a certificate, feeling 
that they had accepted our counter offer.” If no reply had 
ever been made to the defendant’s letter of October 25, 1939, 
as to the Wm. Boehnke application for reinsurance, then 
the plaintiff might be in a position to claim the benefit of 
this custom although no certificate had ever been issued. 
However, the fact remains that the plaintiff advised the 
defendant to “disregard the application.” As a result it 
was canceled and no certificate was ever issued. Plaintiff 
is therefore not in a position to claim any rights by reason 
thereof. 

It is the plaintiff’s further contention that prior to the 
commencement of this action the defendant had taken the 
position that plaintiff had canceled its contract of rein- 
surance on the Boehuke risk and therefore cannot now take 
the position that no contract of reinsurance ever existed. It 
cites the often-stated rule of law that “It has long been the 
rule in this jurisdiction that a party who gives one reason 
for his conduct and decision as to a matter involved in con- 
troversy cannot after litigation has begun defend upon an- 
other and a different ground. This court approved this rule 
in a recent case. McDowell v. Metropolitan Life Ins. Co., 
129 Neb. 764, 263 N. W. 145.” Serven v. Metropolitan Life 
Ins. Co., 182 Neb. 637, 272 N. W. 922. 

It is, of course, self evident from the provisions of the 
contract for reinsurance, as herein set forth, that if a con- 
tract for reinsurance was ever in force on the Boehnke risk 
the defendant would have the same liability thereunder as 
the plaintiff. However, the plaintiff is mistaken in its in- 
terpretation of the reason for the defendant’s refusal to 
admit liability. In defendant’s letter of August 14, 1940, 
. with reference to the subject it stated as follows: “In con- 
nection with the possibility of the possible liability of this 
company on the reinsurance contract, we are, of course, of 
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the opinion that in order to have this company liable for any 
_ portion of the damage it was necessary to have an applica- 

tion submitted and accepted, with the certificate being 
issued at any time which might be convenient. In this case 
we find an application had been submitted but that it had 
been cancelled, and it was in view of this that we were of 
the opinion the company would be off the risk and have no 
liability for the damage sustained.” This language clearly 
sets forth that the defendant considered the application to 
have been canceled before an acceptance thereof and that 
no contract of reinsurance had ever been in force. This is 
the same defense as was made in this suit. 

Under this construction the effect of the plaintiff’s re- 
insurance of this same risk with Lloyd’s, London, contrary 
to the provision of their agreement becomes immaterial. 
The agreement provided: “That the reinsured company 
shall retain at its own risk, and without reinsurance, at 
least fifty (50%) per cent of the total insurance written on 
the identical property reinsured with the reinsuring com- 
pany.” In order for this provision to become material] 
there must be a policy of reinsurance in effect which could 
be affected thereby. 


The plaintiff, by its motion to retax costs, raises the ques- 
tion of the correctness of the trial court’s order taxing to 
plaintiff the costs of certain depositions taken by the de- 
fendant but not actually used during the trial. 

During the trial the parties stipulated as follows: “It is 
stipulated that all the exhibits in the deposition that was 
taken in this case, on file in this court, may be received 
without any proof other than that contained in the deposi- 
tion, as to the foundation, each party reserving only the 
right to object to their relevancy, materiality, or compe- 
tency.” It is apparent that many of these exhibits were 
offered and received in evidence. 

As stated in In re Estate of Nielsen, 185 Neb. 110, 280 
N. W. 246: “Taxing of costs is within the sound discretion 
of the trial court, and is not reviewable unless an abuse of 


1100 NEBRASKA REPORTS [VoL. 147 


Farmers Union Fidelity Ins. Co. v. Farmers Union Co-op. Ins. Co. 


discretion is shown.” See, also, Woodard v. Baird, 43 Neb. 
310, 61 N. W. 612. 

In regard to unused depositions we think the following is 
the correct rule: ‘““* * * unless it appears that the deposi- 
tions were not taken in good faith or were actually un- 
necessary, costs of taking them are properly taxable al- 
though they were not used at the trial; and * * * that costs 
are taxable for depositions not used because the witness 
attends and testifies in person, if the party taking the depo- 
sitions acted in good faith * * * where its use is rendered 
unnecessary or impossible by the act of the opposite party; 
* * * The questions of good faith and reasonable necessity 
are for the trial court to determine; and in determining 
them it will bear in mind that a deposition, at the time of 
the taking thereof may be apparently necessary in the 
sense that the party cannot safely proceed to trial without 
it, although afterward the case may take such a course 
as to make it unnecessary to use the deposition.” 20C.J.8., 
Costs, § 194a-1, p. 425. See, also, In re Estate of Nielsen, 
supra. , 

There is nothing in the record to in any way show that 
the trial court abused its discretion. In fact, in view of the 
stipulation and the numerous exhibits used pursuant thereto 
we think these costs were properly taxed to the plaintiff. 

For the reasons stated we find that the judgment entered 
by the trial court should be and is affirmed. 

AFFIRMED. 


INDEX 


Abatement and Revival. 


Abortion. 


1. 


Where an action is started in the name of one party, 


and thereafter it is shown that other parties have 
succeeded to the interest, the defendant participates 
in the proceedings substituting the parties and in 
permitting the action to continue in the name of 
the original plaintiff and does not object either to 
the lack of capacity to sue of the original plaintiff 
or of the substitute plaintiffs, he will be deemed to 
have waived any such objections. Exchange Ele- 
vator Company v. Marshalll............:2::.c0cccecceeceeeeseseeeeees 


Statutory definition of the offense of foeticide does 
not require an arbitrary and technical distinction 
to be used between the terms “embryo” or “foetus.” 
Hane-v. State: cick cocci ao eee ete 
The Legislature used the terms in their ordinary and 
commonly accepted meaning, and when it used the 
term, “foeticide,” it meant the unlawful destruction 
of an unborn child, in ventre sa mere, in any stage 
of gestation, Hans v, State. .i...cccccccecccsccceceeeeeteeeeeeensee 
The statute defining the offense of abortion uses the 
language “to any pregnant woman with a vitalized 
embryo, or foetus, at any stage of utero gestation,” 
meaning at any stage during pregnancy. Hans v. 


The woman on whom the abortion was committed is 
not an accomplice, and corroboration of her testi- 
mony is not essential. Hans v. State... 
In a prosecution for abortion proof of physical condi- 
tion, reactions, and functional disturbances which as 
a matter of common knowledge denote probable 
pregnancy, was sufficient to justify conclusion that 
pregnancy, as a necessary element of the offense, was 
established. Hans Vv. State... ccc ceccceccceeceeeeceeeeeeeeeee 
In a prosecution charging foeticide, evidence held 
sufficient to carry the issue of pregnancy to the jury. 
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Actions. 


Adoption. 


1. 
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accounting of the actual values of the assets of the 
business operations. Jacobson v. McWha.................... 


The transfer of interest after an action is com- 
menced does not prevent the action from being con- 
tinued to final termination in the name of the orig- 
inal plaintiff. Eachange Elevator Company v. Mar- 


Class action is permissible under the statutes of 
this state when the question is one of common or 
general interest of many persons, or when parties 
are very numerous, and it may be impracticable to 
bring them all before the court. Archer v. Musick.. 
An action may not be maintained as a class action 
by a plaintiff in behalf of himself and others unless 
he has power as a member of the class to satisfy a 
judgment in behalf of all members of the class. 
Archer VU. MuUstele........cc.cccccocsnsecssteeccssssssessesseneccessecnenseanseose 
The joinder by an assignee of several unrelated 
causes of action in a single petition is vulnerable to 
a demurrer on the ground of misjoinder of causes 
of action. Archer v. Musick... ccc ccccececeeenee eee en 
Misjoinder of parties has reference to parties plain- 
tiff or defendant to a particular’ cause of action. 
Archer V. Musich...........-..ccccccccccccescseneesscecnecnnsssensesseeecceeces 
Where there has been a misjoinder of causes of ac- 
tion but the parties to each cause are proper within 
the meaning of the statutes there is no defect of 
parties. Archer V. Musick ..........c1:cscecceceeeeceescseeseetenee 
When there has been a misjoinder of causes of action 
the court, on motion of plaintiff, is required to grant 
separate docketing of the several causes of action. 
Archer V. Miusich.n....cccccccccccccceccceceseeseeeenecencesecceceereecsesneeess 
Where several causes of action have been united 
in one action, if the parties to each or all of them 
are proper within the meaning of the statutes, there 
is no defect of parties, whether or not there is a mis- 
joinder of such causes of action. Archer v. Musich.... 


The law of the domicile of the parties governs in 
determining the question of whether or not a child 
has been legally adopted. Riddle v. Peters Trust Co. 
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2. If under the laws of a particular jurisdiction there 
has been a valid adoption, the status arising there- 
from will be recognized elsewhere, provided the 
status is not contrary to the positive law and public 
policy of the place where its recognition is sought. 
Riddle v. Peters Trust C0.....2...2.::.2::c220cccesesceeeceeeeeeneenee 578 
8. The laws of California relative to the adoption of 
illegitimate children are not violative of the positive 
law and public policy of the State of Nebraska. 
Riddle v. Peters Trust C......:::-ccccccececcsseeeeseeeseeseseteetenes 578 
4, By the laws of California an illegitimate child 
is adopted as of the time of birth if the father pub- 
licly acknowledges it as his own, receives it as such, 
with the consent of his wife, if he is married, into his 
family, and otherwise treats it as if it were a 
legitimate child. Riddle v. Peters Trust Co..........0...... 578 


Adoption of Children. 

A person standing in loco parentis to a child is one 
who has put himself in the situation of a lawful 
parent by assuming the obligations incident to the 
parental relation, without going through the formal- 
jties necessary to a legal adoption, and the rights, 
duties, and liabilities of such person are the same 
as those of the lawful parent. The assumption of 
the relation is a question of intention, which may 
be shown by the acts and declarations of the person 
alleged to stand in that relation. Austin v. Austin.... 109 


Adverse Possession. 

1. To make title to land complete in an adverse occu- 
pant, he must show that he has maintained actual, 
continued, notorious, and adverse possession under 
a claim of title against all persons for the full period 
of ten years. State v. Eeklund..u........cccccccccecececceeeeee 508 

2. A claim of title to land by adverse possession, to be 
effective, must be proved by actual, open, exclusive, 
and continuous possession under claim of ownership 
for the statutory period of ten years. Garner v. 


8. Where possession of real estate is entered upon 
under an agreement with the owner with reference 
to the occupancy and not as owner, the occupant 
cannot assert ownership by adverse possession unless 
he first surrenders his possession, or by some un- 
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equivocal act notifies the landlord that he no longer 
holds under the agreement made. Garner v. McCrea 
One claiming ownership of land under a parol agree- 
ment to convey, and also by adverse possession, must 
recover upon the strength of his own title. Evidence 
of a possible defect in the record owner’s title is 
ordinarily not material to the issue. Garner v. 
MOC TC Wi vaseccestecesccinccesisiecuasssdnncscaccesntelieSecdsesstistsbecciacdacelzestee 


Appeal and Error. 


1. 


Consideration of assignments of error is limited to 
errors assigned and discussed, save where the court, 
at its option, notes a plain error not assigned. Ex- 
change Elevator Company v. Marshalll.........0.....02000---+ 
Where the district court, in an appeal perfected by 
defendant from the county court, thereafter permits 
plaintiff upon application therefor to file his petition 
on appeal out of time, it will be presumed on appeal 
to this court, in the absence of a record to the con- 
trary, that good cause was shown and that the dis- 
trict court thereby exercised a sound judicial dis- 
cretion. In re Estate of GrdUny..u....escceccccecscceceseeceeeeee 
In a case tried to the district court, without a jury, 
the presumption obtains that the court, in arriving 
at a decision, considered such evidence only as is 
competent and relevant, and this court will not 
reverse a case so tried because other evidence was 
admitted. In re Estate of Grblny..uia.....ccceceececscseeeeeee 
In an equity case appealed to this court, if it is 
desired to review alleged erroneous rulings of the 
trial court as to the reception of evidence, a motion 
for a new trial must be filed and overruled in the 
district court. Nemetz v. N@Me€tZ....2.22.-...ccccececeseereene 
In an equity action where the district court receives 
evidence over objection and a motion for a new trial 
is not made and the evidence is here preserved in the 
bill of exceptions, this court upon trial de novo will 
consider it and give it whatever probative value it 
may have in reaching a conclusion upon the fact 
issues involved. Nemetz v. Nemet2Z.........2...c00ccccceeceees 
This court will, on its own motion, refuse to con- 
sider a document appearing in the record and pur- 
porting to be a bill of exceptions when not allowed 
as such by the trial judge or authenticated by the 
certificate of the clerk of the trial court. Ratay 
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10. 


11. 


12. 


13. 


14. 


A bill of exceptions filed in this court on appeal 
from the district court in a compensation case must 
be prepared, served, settled, and filed in accordance 
with the general statute governing settlement of bills 
of exceptions. Ratay v. Waylie.......ecccccceccecceeeeeetetees 
Where on appeal in a compensation case from a 
judgment of the district court the record contains 
no bill of exceptions and the pleadings are sufficient 


Where there is no prejudicial error found in the 
record and the verdict of a jury has sufficient com- 
petent evidence to support it, the judgment will be 
affirmed. Pruitt v. Lincoln City Lines... 
When it is sought to review the judgment of a dis- 
trict court, no motion for a new trial having been 
filed, this court will examine the record to ascertain 
if the pleadings state a cause of action or defense 
and support the judgment or decree, but it will not 
go back of the verdict rendered by the jury or find- 
ings of fact made by the trial court to review any- 
thing done or any proceeding had. In re Application 
Of FROG OM cadets hies se stactcnesssgoacebacensh iotdet tess ducseradorece 


An assignment of error in a motion for new trial 
to the effect that the trial court erred in giving a 
group of instructions does not require a considera- 
tion of such assignment further than to ascertain 
that one of the instructions was properly given. 
In re Estate of Woodward. ..00.........00ccccscsceceeceeeeesecneneeeee 
The ordinary rule in civil actions is that if there 
is a complete failure to state a cause of action, the 
defect is regarded as a fundamental one which may 
be raised for the first time in an appellate court, but 
a pleading will be construed liberally, and if the 
defect is amendable, it will be held sufficient on 
appeal in the absence of objection in the trial court. 
The same rule is applicable in criminal proceedings. 
bate: Vee IN CUNO Ss icckickac pact ered cectteccendusesSecieistacbeateuesce 
The findings of fact of a trial judge in a law action 
have the force of a verdict and will not be disturbed 
upon appeal unless clearly wrong. State v. Neimer 
The credibility of witnesses and the weight to be 
given their testimony is for the triers of fact to de- 
termine, and that determination will not be disturbed 
upon appeal unless clearly wrong. State v. Neimer 
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The parties designated by statute as having the 
right to institute proceedings in the Supreme Court 
to reverse, vacate, or modify an order of the State 
Railway Commission must have either a substantial 
right, a property right, or a pecuniary right ad- 
versely or injuriously affected, or some right other 
than merely a general interest common to all mem- 
bers of the public adversely or injuriously affected. 
In re Application of Neb. Power Cov.......2-s:200--ceceeeeneeee 
Where an application is filed before the State Rail- 
way Commission for authority to issue and sell 
serial notes to retire preferred stock of a corpora- 
tion, and objections are made to the jurisdiction of 
the commission to entertain the subject matter con- 
tained in such application, and such objections 
merely recite that the objector is a customer of the 
applicant using a large quantity of electric energy, 
and setting forth no allegations in the objections to 
disclose in what manner any right or interest of the 
objector is adversely or injuriously affected, the 
objector then does not have such a right or interest 
as would warrant it in instituting proceedings in 
the Supreme Court. In re Application of Neb. 


A special statutory provision exists with regard to 
the preparation of bills of exceptions for use in 
appeals from the Nebraska State Railway Com- 
mission directly to the Supreme Court. It is part 
of an act complete within itself. Moritz v. State 
Railway Commission...........2.ccccccceccccccenseesescecessneeesnsenseeees 
On an appeal to the Supreme Court from an order 
of the Nebraska State Railway Commission, admin- 
istrative or legislative in character, the only ques- 
tions to be determined are whether the commission 
acted within the scope of its authority and whether 
the order complained of is reasonable and not arbi- 
trarily made. Moritz v. State Railway Commission 
An appeal from the county court or justice of the 
peace to the district court must be taken within 30 
days, unless prevented by some act or neglect of 
the court. Lynde v. Wurrt2z.u......cccccccecceceecceceeeeeeeeeeees 
The rule whereby the right to appeal from the 
county court or justice of the peace is not destroyed 
by failure to perfect the appeal within the time 
limited by law, where the delay is caused solely by 
the default of the officer, relates only to the failure 
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21. 


22. 


23. 


24. 


_ 26. 


27. 


of the officer to perform a duty imposed upon him 
by law. Lynde V. Wurrt]a......-cssceccsccseeccetceersetecsseeseeees 
If the officer undertakes to perform some act not 
imposed upon him by law he does so as the agent 
of the appellant and his neglect is attributable to 
the appellant himself. Lynde v. Wurt2.........2.2cc00 
Where a mandate of the Supreme Court makes the 
opinion of the court a part thereof by reference, the 
opinion should be examined in conjunction with the 
mandate to determine the nature and terms of the 
judgment to be entered or the action to be taken 
thereon. Elliott v. Gooch Feed Mill Co.u...........:c0c- 
When a judgment of the district court is reversed 
and a cause remanded with instructions to enter 
judgment in accordance with the opinion, and it 
appears affirmatively in the record on an appeal 
from a judgment entered on the mandate that the 
defendant is entitled to certain credits which were 
omitted from such judgment, this court, in con- 
sidering the appeal, will direct the district court to 
include in the judgment so entered such credits to 
conform to the record, when to do so would do jus- 
tice and equity between the parties. Elliott v. Gooch 
PCCU” MA CO oe iczc cus icndariegetiscke latesetcesctbasslicsusedoseia gasazeedc 
The admission of incompetent evidence, not objected 
to at the time, is not ground for reversal. Sedlacek 


Defendant in a criminal prosecution may not success- 
fully predicate error on the alleged misconduct of the 
prosecuting attorney and the court in remarks made 
during the argument to the jury, when he does not 
ask for an instruction that the statements be dis- 
regarded and does not move for a mistrial. Sedlacek 
WS SUOLC sccsec Sects ecidiseaaee atte ahah Iu eat oe 


In a case where the opposing parties at the close of 
all the evidence, without reservation, move for a 
directed verdict, such parties invite the court to dis- 
charge the jury, determine the facts, and apply the 
law thereto, and error cannot be predicated upon an 
acceptance of the invitation. In re Estate of Allen.... 


Where the evidence is in conflict, and is such that 
reasonable minds may draw different conclusions 
therefrom, then a verdict of the jury, supported by 
substantial and competent evidence, will not be set 
aside on appeal. Dischner v. Loup River Public 
Power District... eeeccccececececeseeceseecoevarecsssesenserecereseceeseseee 
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28. It has been a well-established rule that assignments 
of error raised for the first time in this court, and 
not first brought to the attention of the district court 
will not ordinarily be considered here. Dischner v. 
Loup River Public Power District...2.22........ccccccceeteene ene 949 
29. An order overruling a demurrer to a petition, in the 
absence of further proceedings, is not a final order 
reviewable on appeal. Anson v. Krwuse..........000.00002-0--- 989 
380. Where the testimony is in conflict, a jury waived, 
and trial had to the court, the court’s findings have 
the effect of a jury verdict and will not be set aside 
on appeal unless clearly wrong. Farmers Union 
Fidelity Ins. Co. v. Farmers Union Co-op, Ins. Co..... 1093 


Arson, 


1. The corpus delicti in an arson case consists of two 
elements, the burning of the property and the 
criminal act of someone in causing the burning. 
arms: 0: States. ethan MN a hE hooded 857 

2. In order to establish the corpus delicti in an arson - 
case, it is necessary that the evidence disclose the 
burning of the property as charged, and that the 
burning was caused by the willful act of some person 
criminally responsible. Harms v. State... 857 

3. ‘The mere fact that the property was burned and the : 
origin of the fire unknown is not evidence that it was 
felonously set. Harms v. State ..........ccccccccecceenneeeceeceeeneee 857 

4. In a prosecution for arson, the presumption is that 
the fire was not of criminal origin. Harms v. State 857 


Assignments. 


1. The transfer of interest after an action is commenced 
does not prevent the action from being continued to 
final termination in the name of the original plaintiff. 
Exchange Elevator Company v. Marshall...............-..-. 48 
2. An action to enforce the judgment may be prose- 
cuted in the name of the assignee. Exchange Eleva- 
tor Company v. Marshal...........ccc-ceeeenqeseeeeeeeeeeeeenee 48 
38. A chose in action assigned for the purpose of col- 
lection may be sued in the name of the assignee if 
the assignee furnishes security for costs. Archer v. 
Mai Biche k Bil ier ti Doe tN a ie Dd ET a 344 
4. One who becomes the owner of a chose in action by 
assignment may, as the real party in interest, sue 
thereon in his own name without naming the 
assignor. Archer v. Mustek .u......000..ccccc2cccececeeeeeeeeeeeeee 344 
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An assignee of a chose in action assigned for col- 
lection is a proper party plaintiff but he is not the 
real party in interest as to the cause of action. 
Archer: MuUstele: 2. sosicscc.ss0ecceeshveseseissen staves tene henekebecsececs 


Associations. 


1. 


Assumpsit. 


In the absence of a statute authorizing such pro- 
cedure, an unincorporated society or association can- 
not be sued by its name in this state as an entity. 
Hurley v. Brotherhood of R. R. Trainmen................ 
Service of process may not be properly had upon 
an unincorporated association, where it is not shown 
that such association was formed to carry on some 
trade or business, or to hold some species of property 
in this state. Hurley v. Brotherhood of R. R. 
TE POURIM CN esos ceases cde hth inner haeetedeateta nade ik 3 Sacre 
A foreign unincorporated association, organized to 
promote the social, moral, and intellectual interests of 
its members, cannot be properly served with process 
by service of summons upon the Director of Insur- 
ance, when the basis of the action is unrelated to any 
matter connected with insurance. Hurley v. Brother- 
hood of Re. Re Trine nan... ccececccccccensceeeereveceenseeeeeesseeeeess 
A foreign unincorporated association could not be 
properly served with process by leaving a summons 
with the Auditor of Public Accounts under statute, 
for the reason that it afforded a method for serving 
process upon corporations only. Hurley v. Brother- 
hood of BR. Re Treinen i.oee.ccecccceecceccsececceecceeteeeeneeeee 


Where a contract has been entered into in good faith 
with a county, which contract is within the power of 
the county to make but is void for the reason that 
statutory or constitutional requirements were not 
complied with, an action in quantum meruit for the 
service performed or material furnished may be 
maintained. Warren v. County of Stanton..............--.. 
The right to recover iri quantum meruit for service 
performed or material furnished under a void con- 
tract with a county exists up to the limit, and not 
beyond, of what would have been recoverable under a 
valid contract covering the same subject matter, 
Warren v. County of Stantore...c.cceccccccccccccseccecceeeeeeees 
Where there has been an illegal exercise of an 
authorized power to contract by a county, a party 
having performed service or furnished material 
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thereunder in good faith may recover in quantum 
meruit for such service or material, but no recovery 
may be had where there is a constitutional or statu- 
tory disqualification to make the contract or incur 
the liability. Warren v. County of Stanton. 


Attorney and Client. 


1, 


An attorney at law, who commences an action and 
files general appearances as attorney for named de- 
fendants having interests conflicting with those of 
the plaintiff, without the express consent of all con- 
cerned after a full disclosure of the facts, violates 
the rules of legal ethics prohibiting an attorney from 
representing adverse parties with conflicting inter- 
ests. State ex rel. Neb. State Bar Assn. v. Nelson.... 
Where an attorney files such general appearances 
as attorney for defendants named in the action with- 
out authority to so do, and proceeds to take default 
decrees thereon, such conduct constitutes a fraud 
upon the court and the public, and warrants the 
imposition of disciplinary punishment. State ex rel. 
Neb. State Bar Assn. v. Nelson. ..........1.ccccccseceeeeeeee 


When plaintiff is denied an award by one member of 
the workmen’s compensation court, and also denied 
an award by the district court, the Supreme Court 
in reversing the district court cannot allow the 
plaintiff any attorney’s fees. Elliott v. Gooch Feed 
Mall (Company -:- 2.5.2 5.sistssesenesakt dh Jei cece ct Deca cas tesa tceseedecs 
The conducting of a hearing before the Nebraska 
State Railway Commission constitutes the practice of 
law where it requires the exercise of legal training, 
knowledge and skill, and if one so doing is not 
licensed to engage in the practice of law, he is in 
contempt of the Supreme Court and may be punished 
therefor. State ex rel. Johnson v. Childe 


Practice by traffic rate expert held to sustain a 
charge that defendant engaged in the illegal practice 
of law. State ex rel. Johnson v. Childe 
The right to tax attorney’s fees in compensation 
cases is purely statutory. Faulhaber v. Roberts 


By virtue of statute, if an employer appeals to 
the Supreme Court from an award against him in 
the district court and fails to obtain any reduction 
in the amount of such award, then the Supreme 
Court shall allow the employee a reasonable attor- 
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ney’s fee for the proceedings in that court. Faul- 
haber vu. Roberts Dairy Cov... ...secsecceeceeceeceeerceeeeesensonenenees 


Attorney General. ; 
The Attorney General is a proper party plaintiff and 


Automobiles. 
1. 


has the right and power to maintain a proceeding for 
the removal of a trustee of a charitable trust for 
neglect or failure to give bond. In re Estate of 


for a motorist to drive an automobile so fast on a 
highway at night that he cannot stop in time to 
avoid a collision with an object within the area 
lighted by his lamps. Miers v. McMaken................-.- 


The rule that a motorist must be able to stop within 
the area lighted by the lamps of his motor vehicle 
has no application in those cases where reasénable 
minds may differ on the question of whether or not 
the motorist exercised the care, caution, and prudence 
required of him under the circumstances of the par- 
ticular situation. Miers v. McMaken.....0.000000.0..cc0c0c0000 


In those cases where reasonable minds may differ 
on the question of whether or not the operator of an 
automobile exercised the care, caution, and prudence 
required of him under the circumstances of the par- 
ticular situation the issue of negligence on the part 
of the operator is one of fact to be determined by 
a jury. Miers v. McMaken... c.c.ccccceeceeseeevenceceeeneen 


It is the duty of the driver of an automobile to exer- 
cise reasonable care in its operation, and where 
pedestrians are numerous and traffic is congested, the 
degree of care required must be commensurate with 
the danger reasonably to be anticipated. Halliday 
Ws FR OYIMONG hse pacc His Ed cate Da Seat eeanlee 


Where an occupant of a motor vehicle is engaged in 
a common or joint enterprise with the driver and has 
an equal right to direct and control the operation of 
the vehicle, the contributory negligence of the driver 
is imputable to the occuvant. This is so although one 
takes no actual control while the other is driving. 
Hofrichter v. Kiewit-Condon-Cunningham......--....-....- 
The negligence of the driver of an automobile for 
hire is not attributable to a passenger having no 
control over the driver further than to indicate the 
route to be followed or the place to which the car is 
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133. 


133 


133 


179 


224 


1112 


10. 


11. 


12. 


Bastardy. 
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to be driven. Hofrichter v. Kiewit-Condon-Cunning- 
If the driver of a motor vehicle entering an inter- 
section looks for approaching vehicles but fails to see 
one which is favored over him under the rules of 
the road, he is ordinarily guilty of contributory negli- 
gence sufficient to bar a recovery as a matter of law. 
Meyer v. Platte Valley Construction C0........c.c2100-+ 
When the driver of a motor vehicle entering an inter- 
section looks but fails to see an approaching motor 
vehicle not shown to be in a favored position, the 
presumption is that the driver of the approaching 
vehicle will respect his right-of-way and the question 
of his contributory negligence in proceeding to cross 
is ordinarily a jury question. Meyer v. Platte Valley 
Construction C....22222.10cccceeccecceeeceesnccnetecececeesesteceeceeeesesennee 
An operator of a motor vehicle has the right to use 
the public streets and to stop his vehicle thereon 
for a reasonable time in the enjoyment of such use. 
Whether or not the use made of the street was 


‘reasonable is a question for the jury to determine 


from all the facts and circumstances of the case. 
Watson Bros. Transp. Co. v. Chicago, St. P., M. 
Whether or not an operator of a motor vehicle, when 
he stopped temporarily on a railroad track in a 
public street, was guilty of contributory negligence 
more than slight when compared with the negligence 
of the defendant is ordinarily a question for the 
jury. Watson Bros. Transp. Co. v. Chicago, St. P., 
Evidence that railroad engine ran into stalled truck 
held sufficient to sustain the verdict. Watson Bros. 
Transp. Co. v. Chicago, St. P., M. & O. Ry. Cov... 
A person is liable for the negligent operation of an 
automobile by his servant or agent only where such 
servant or agent, at the time of the accident, was 
engaged in his employer’s or principal’s business with 
his knowledge and direction. Shaffer v. Thull 


Filiation proceedings are criminal in form at their 
inception for the purpose of service of process and 
obtaining jurisdiction over the subject matter and the 
person of a defendant therein, but actually such pro- 
ceedings are essentially civil in character and a 
preliminary hearing with finding of probable cause 
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is neither necessary nor required. In re Applica- 
tion Of Roz Gl... ceseceeceecceeeeeee eee ceeeeeetteneeeenenteeeceneceeaes 260 
2. The justice or judge obtains jurisdiction over the 
subject matter and the person of defendant by the 
initial filing of a proper complaint, the issuance of 
warrant for his arrest, and its execution. In re 
Application of Rozg all... .c-cec-cccecccetesessneeeseeseneeeevencees 260: * 
8. The trial of a filiation proceeding on the merits is 
delegated entirely to the district court which acquires 
jurisdiction by the filing with the clerk of the district 
court a transcript of the proceedings before the jus- 
tice or judge. The transcript should disclose that the 
proceedings before the justice or judge were based on 
a proper complaint, issuance of a warrant, arrest of 
the accused, and that an appropriate order was 
entered binding defendant to appear and answer or 
committing him to the county jail to be held to 
answer the complaint at the next term of the district 
court. In re Application of Rozgall............cc..ccc--- 260: 


4. The summary criminal statutory forms and pro- 
cedure, by which jurisdiction is obtained over the 
subject matter and the person in both courts, are 
borrowed from the criminal law for civil purposes. 
However, after the case is lodged in the district court 
by virtue of such process, the trial proceeds as in 
other civil actions, except as otherwise specifically 
provided by statute. In re Application of Rozgall.... 260 


Bankruptcy. 

1. The effect of a discharge in bankruptcy is personal 
to the bankrupt and it has no effect upon a valid lien 
existing on his property. Omaha U. S. Employees’ 
Federal Credit Union v. Brunsoth..cecceccccccccccccccccccssesseseee 439 

2. A discharge in bankruptcy being personal in char- 
acter, it releases the personal liability of the bank- 
rupt only. Omaha U. S. Employees’ Federal Credit 
Union v. Brunson... cceccccsesscssceecesceseseseccessnecsesesesecceeccceas 439 


Bridges. 


Failure to make proper provision for the flow of water 
under a bridge or culvert imposes liability, although 
such bridge or culvert may be constructed accord- 
ing to approved principles of engineering, The fact 
that it materially obstructs the flow is evidence that 
it was not properly constructed, regardless of the 
principles upon which it was built. Schmutte v. State 193 
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Building and Loan Association. 

The words, ‘Whenever any such certificates are made 
to the joint account of two or more persons, the ac- 
count represented thereby shall be payable to the 
survivor,” contained in statutory provision, is in- 
tended for the protection of the building and loan 
association and, in addition thereto, fixes the prop- 
erty rights of the persons named, unless a contrary 
intent affirmatively appears from the terms used in 
the stock certificate. Tobas v. Mutual Building and 
Doan Association... eeeeeecceecscesecceeaccneceeceesesecvececseeceseenenees 676 


Burglary. 

1. At common law the definition of the common-law 
crime of burglary involved the elements of time, 
place, manner, and intent. Sedlacek v. State............ 834 

2. Burglary statute does not make an allegation of 
ownership an essential element in charging the crime. 
Sedlaceke V. StQte.....ccccccccscccccccecsssesesscasseessesesesecesseesesesees 834 

8. The specific ownership of a building involved in the 
crime of burglary is not an essential element of the 
offense. An allegation of the ownership as such is 
immaterial save for the purpose of identifying the 
property, where the crime allegedly was committed, 
as not the property of the accused and to show that 
the defendant had no right to enter the premises. 
Sedlacek vi State ....eecssesccceccecececssesecesenceseceseseeesseseneeeees 834 

4. If the information for burglary sufficiently identifies 
the building allegedly entered, an allegation of own- 
ership is not necessary in order that an offense 
under the statute be stated. Sedlacek v. State............ 834 

5. An information alleging that the breaking and enter- 
ing was done willfully, maliciously, and forcibly is 
sufficient to advise the accused that the state alleged 
that the property entered did not belong to him, and 
that his entry was unlawful and felonious. Sedlacek 
Diy SOMO econ soe tiie chee inasttt eet Ackil hateecteus 834 

6. A tool adapted to the commission of burglary, found 
near the scene of the crime under circumstances tend- 
ing to show that it was the tool used in the commis- 
sion of the offense and tending to show ownership or 
possession by the accused, is admissible in evidence. 
Sedlacek v. Stte......ceccccceccecccececcecsneccessessesenscccsesecesseoee 834 

7. A photograph of a part of the interior of a build- 
ing alleged to have been burglarized, representing 
conditions as they existed at the time of the alleged 
burglary, is admissible in evidence. Sedlacek v. State 834 


VOL. 147] INDEX 


Carriers. 


1. 


' ears. Chicago & N.W. Ry. Co. v. Mallory 


Common carriers of passengers, such as city bus lines, 
are required to exercise the utmost skill, diligence, 
and foresight consistent with the business in which 
they are engaged for the safety of their passengers 
and they are liable for the slightest negligence proxi- 
mately causing injury. Pruitt v. Lincoln City Lines 
A common carrier of passengers is liable for per- 
sonal injuries to a passenger, if caused by the con- 
current negligence of the carrier’s servant and third 
persons. Pruitt v, Lincoln City Lines... 
The Nebraska State Railway Commission has original 
jurisdiction and the sole power to grant, amend, 
deny, revoke, or transfer common carrier certificates 
of convenience and necessity and such proceedings are 
administrative and legislative in character. Moritz v. 
State Railway Commission. ..........c.ccccccccesceseesecceencecneeeesees 
Courts should review or interfere with administra- 
tive and legislative action of the railway commission 
only so far as it is necessary to keep it within its 
jurisdiction and protect legal and constitutional 
rights. Moritz v. State Railway Commission.............. 
While a railroad tariff is in force, it is, in respect 
to rates named, to be treated as a statute binding as 
such on both railroad and shipper. Chicago & N. 
W. Ry. Cor 0. Madlory....ccccccccccccsccecccsseeeeeceeseccessesssseneeeseoes 
The State Railway Commission may establish for 
each railroad, or for all railroads alike, reasonable 
rates for the storing and handling of freight and 
for the use of cars not unloaded after 48 hours’ 
notice to the consignee, not to include Sundays and 
legal holidays. Chicago & N.W. Ry. Co. v. Mallory 
A railroad company engaged in intrastate commerce 
may charge and collect demurrage or car service 
charges in accordance with its tariff schedules, 
rules, and regulations filed with and approved by 
the State Railway Commission on cars used in intra- 
state shipments, where the consignee fails to unload 
and release them with 48 hours free time after notice 
of arrival and tender of shipments to such consignee 
or the one charged with the duty of unloading such 
Only the charges outlined in the tariff and the 
services provided for therein, on file and approved 
by the State Railway Commission, can be furnished 
by the carrier. Chicago & N.W. Ry. Co. v. Mallory 
Demurrage is a part of transportation charges and 
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such item is a proper charge against the contractor’s 
bond, along with labor and material. Chicago & N. W. 
Ry: Cos Vs Maury ccc ete ata nets ae 
Cc. O. D. is a term that means collect on delivery, and 
arises only by contract. Barnhart v. Henderson........ 
A carrier receiving a load of hogs on a c.o.d. shipment 
acts as bailee to transport the hogs and as an agent 
to collect the purchase price by receiving a draft 
therefor, when the carrier has an agreement with 
the consignor to such effect. Barnhart v. Henderson 
Nonperformance by a carrier, of its duty to act as 
agent for the shipper in the collection of the stated 
price of a c. o. d. shipment of hogs, makes it liable 
for whatever could have been collected if the duty 
had been fulfilled. Barnhart v. Hendersom..............1.-0 


A will devising money or property to an executor in 
trust, the income to be used for the care and general 
education of the poor people of a church parish, 
creates a charitable trust with a general purpose. 
In re Estate of Grblny.i....cccccececcccececcsccesesesesese base sf. athe ot 


The Attorney General is a proper party plaintiff 
and has the right and power to maintain a proceed- 
ing for the removal of a trustee of a charitable trust 
for neglect or failure to give bond. In re Estate of 
GUD sins sic Be ed oath an eneeig le eed Be 


The powers conferred upon a trustee of a charitable 
trust can properly be exercised by his successors, 
unless it is otherwise provided by the terms of the 
trust. In re Estate of Grd yeni... cceececccccceceeeececenseseeeecnne 


Where a definite charitable trust is created, the 
failure of the particular mode by which its dominant 
purpose is to be effected will not defeat the charity, 
but under such circumstances a court of equity will, 
under the judicial cy pres doctrine, substitute another 
mode if it may be done within the scope of the 
donor’s dominant purpose. First Trust Co. v. 
Thompson 


In the substitution of a mode of effecting a charitable 
trust the court is required to exercise a sound’ dis- 
cretion. First Trust Co. v. Thompson 


Children Born Out of Wedlock. 


1. 


The laws of California relative to the adoption of 
illegitimate children are not violative of the positive 
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law and public policy of the State of Nebraska. 

* Riddle v. Peters Trust C0..............1ccsccceeeeeeeeeeeeteeeeeeeeeeee 578 
2. By the laws of California an illegitimate child is 
adopted as of the time of birth if the father publicly 
acknowledges it as his own, receives it as such, with 
the consent of his wife, if he is married, into his fam- 
ily, and otherwise treats it as if it were a legitimate 

child. Riddle v. Peters Trust CO... cccscccccseseceeeeeennes 578 


Conflict of Laws. 
1. The law of-the domicile of the parties governs in 
determining the question of whether or not a child 
as been legally adopted. Riddle v. Peters Trust Co. 578 
2. If under the laws of a particular jurisdiction there 
has been a valid adoption, the status arising there- 
from will be recognized elsewhere, provided the status 
is not contrary to the positive law and public policy 
of the place where its recognition is sought. Riddle 
Ve Peters: Trust Css. cicecsec tates iecctn oacte seater ok eee haha 578 


3. AS a general rule the validity of a marriage is 
determined by the law of the place where it was 
contracted, and if it was valid there it will be held 
valid everywhere. Riddle v, Peters Trust Co............- 578 


4. Under the laws of Nevada a valid common-law 
marriage is proved when it is made to appear that 
a man and woman, against whom no disability ex- 
isted, sustained the relation of husband and wife; 
that is, that they lived together as husband and wife 
and represented themselves to be husband and wife 
under such circumstances and conditions as to in- 
dicate that they intended to be husband and wife. 
Riddle v. Peters Trust C........cecceccssssessssecssccsssecssssesesceseee 578 


Constitutional Law. 

1. The constitutional prohibition against the passage 
of ex post facto laws applies only to penal or criminal 
maters. In re Estate of Rogers.ii....-.-c-ccssesereocecccoeaee 1 

2. Laws which affect civil rights or which regulate civil 
remedies are not within the constitutional prohibition 
against the passage of ex post facto laws. In re 
Eistate of Rogers... ..cccccccccccccsssesesesssssesesesvecseveeceecsseeeene 1 

3. The penalty provisions of a taxation statute when ap- 
plied to years prior to the passage of the act, are not 
in conflict with the provisions of section 16, article I, 
of the Constitution prohibiting the passage of ex post 
facto laws. In re Estate of ROge?8....2.c.c:csssssscseeeeee 1 
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4, The penalty provisions of a taxation statute and the 
provision for the distribution of the tax are not 
repugnant to the provisions of section 5, article VII, 
of the Constitution. In re Estate of Rogers............... 1 

5. The statute defining criminal abortion does not de- 
prive the accused of due process of law and is not 
violative of section 38, article I, of the Constitution 
of Nebraska and section 1, article XIV, of the 
Amendments to the Constitution of the United States. 
HONS VU: Stateszch0c0. So irks ied ee eh eh as 67 

6. Legislative enactment is not necessary to give effect 
to provision of the Constitution requiring payment of 
compensation where private property is taken or 
damaged for public use. It is a self-executing pro- 
vision. Schmutte v. State... .ececceccscssccssscssseessessceeeeseee 193 

7. The provisions of the Constitution relating to titles 
are to be liberally construed so as to admit of the 
insertion in a legislative act of all provisions which, 
although not specifically expressed in the title, are 
comprehended within the objects and purposes of the 
act as expressed in the title, and to admit all pro- 
visions which are germane, and not foreign, to the 
provisions of the act as expressed in its title. In re 
Application of Roza i.....cccccceccecscecssccseccsseseeseesenseneeees 260 

8. Due process of law requires only that the accused 
be given sufficient notice of the nature of the charge 
against him in order that he may prepare a defense 
and plead the judgment as a bar to any subsequent 
prosecution for the same offense. In re Application of 
FOZ GU. siete ents cab dia dovtscitsec Rodsedad col NS woe oced dat eonea heise 260 

9. The school lands of this state are held in trust by 
the state under a contractual and constitutional obli- 
gation to refrain from disposition or alienation of 
the use of this property, except as allowed by the 
Enabling Act or the Constitution. State v. Platte 
Valley Public Power and Irrigation District................ 289 

10. Under the Constitution the Board of Commissioners 
there named, under the direction of the Legislature, 
has the power to lease said lands. State v. Platte Val- 
ley Public Power and Irrigation District................... 289 
11. Legislative direction, as to the terms under which 
school lands shall be leased, is subject to and limited 
by the obligation to preserve the trust property in- 
violate. State v. Platte Valley Public Power and 
Trrigation District... ccceseseseneeeseseeseetsseecestoccesecee 289 
12. Eminent domain is an attribute of sovereignty, inher- 
ent in a sovereign state whether or not reference 
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13. 
14. 


15. 
16. 


17. 


18. 


19. 


20. 


“is made to it in the Constitution of the state. The 


power exists independently of the Constitution, the 
provision of the Constitution with reference thereto 
being a limitation on the exercise of the power and in 
no sense of the word a grant of the power. The 
exercise thereof in this state has been limited only 
insofar as the Constitution requires just compensa- 
tion shall be paid for all property taken or damaged. 
Burnett v. Central Nebraska Public Power and Irri- 
DAEMON District ......ecorccsoncesseaescesnrsesaasnensevactensastenensaeceesscrenss 
Imprisonment is not involuntary servitude, but im- 
prisonment at hard labor is involuntary servitude 
within the meaning of article I, section 2, of the 
Constitution of Nebraska. Smolezyk v. Gaston............ 
The language of the Constitution is to be interpreted 
with reference to the established laws, usages and 
customs of the country at the time of its adoption. 
State ex rel. Johnson v. Chase......0..2.21..ccccccccece-neeneeeneeeee 
The Constitution must be read in connection with 
the facts of history and the development of a repre- 
sentative form of government. State ex rel. Johnson 


The words and terms of a constitutional provision 
are to be interpreted and understood in their most 
natural and obvious meaning, unless the subject indi- 
cates or the text suggests that they have been used 
in a technical sense. State ex rel. Johnson v. Chase 


The Constitution as amended must be construed as 
a whole. State ex rel. Johnson v. Chase....... faded teehee 


Legislative construction of a statutory or constitu- 
tional provision, although not conclusive upon the 
courts, when deliberately made is entitled to great 
weight. State ex rel. Johnson V. Chase.ieec...cccccccseeeeeeee 


The Legislature has, over a long period of years, 
interpreted the Constitution as permitting the crea- 
tion of boards, commissions, and agencies that are 
not executive departments within the constitutional 
definition. Such a commission is in Liquor Control 
Commission, which does not conform to the constitu- 
tional requirements for an executive department. 
State ex rel, Johnson v. Chase ........s.ccsscssscsssececceeeeeeee 
To the extent that the Liquor Control Commission 
exercises any executive function as distinguished 
from the executive power in the constitutional sense, 
it does so in the discharge and effectuation of the 
legislative powers conferred upon it and in its capac- 
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ity in exercising quasi-judicial powers. State ex rel. 

TORNSON V. CHASE... occ. sseeesvcnnecencnnenecccncetececnsceeeseecenenseeenees 158 
21. Thé “heads of executive departments” as referred to 

in section 1, article IV, of the Constitution, means 

the actual heads of such department, charged with 

the particular duties of the execution and enforce- 

ment of the laws pertinent to the department, and 

who in all other respects are required to conform 

to the constitutional requirements governing such 

office and to comply with legislative enactments with 

respect thereto. State ex rel. Johnson v. Chase........ 158 
22. Statute requiring proper lights on main-line switch 

stands under specified conditions is not so indefinite 

and uncertain of meaning as to be void as a penal 

statute under the due process clauses of the state and 

federal Constitutions. State v. Chicago & N. W. Ry. 

Ciara washes Wa cascselag shee enae doe le ds cca ouasttescatcsecaasocsardastscetnns 970 
23. If there are reasonable differences between that 

which is lawful and that which is declared to be un- 

lawful, no basis exists for a charge of legislative 

arbitrariness and resulting unconstitutionality. State 

v. Chicago & Ni W. RY. CO.c....cccsceccecceeeeecseececeeeeeeeeseeee 970 
24, The rights guaranteed to an accused in a criminal 

prosecution by the Constitution of Nebraska are all 

personal privileges and as such are not inalienable 

but may be waived by a judicial confession of guilt, 

which is neither prevented nor denied by the historic 

conception of due process. Kissinger v. State............ 983 
25. The words “fines, penalties, and license moneys,” as 

used in section 5, article VII, of the Constitution, 

refer to and include fines imposed in the punishment 

of crimes and misdemeanors, exactions imposed for 

violations of ordinances and regulations growing out 

of the exercise of the police power and having the 

characteristics of a criminal proceeding, and gener- 

ally speaking, such license fees as may be imposed 

upon businesses which by their nature require police 

regulation by the state and its governmental sub- 

divisions. School District of the City of Omaha v. 

AMOS 2 oeth st Manse Beh A aE el on tee ad at Ae 1060 
26. An exaction contained in a tax statute which is 

remedial and compensatory as to the taxing body 

levying the tax is not within the contemplation of 

section 5, article VII, of the Constitution, even though 

it is termed a penalty and is punitive as to the de 

linquent taxpayer. School District of the City of 

Omaha Vv. AMQMS8 0... cceccceeccencceeseeeeseesenseeneneeseeeseeenssesececes 1060 
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Contempt. 


1. 


Contracts, 


1. 


The willful violation of an injunctive order consti- 
tutes criminal contempt and is punishable as such. 
Smolezyke v. Gaston.........-...c-cccenecceeeceseeeeseereeceseeereeneeeeees 
An attempt to avoid the effect of an injunctive order 
by subterfuge is as much a contempt of court as 
though accomplished by direct action. Smolezyk v. 


Contempt of court in disobeying an injunctive order 
is not a crime and may not, therefore, be punished 
by imprisonment at hard labor. Smolezyk v. Gaston 
Refusal to obey a void order or judgment is not 
contempt. Wolski v. Lippincott... 


The law enters into and becomes a part of the con- 
tract of a lease of educational lands. State v. Platte 
Valley Public Power and Irrigation District...............- 
Where a contract exists regarding a subject matter, 
but is silent in its terms in one particular element, 
and where there exists a local custom known or which 
reasonably should be known to the parties, and where 
the custom is not unreasonable nor repugnant to the 
terms of the contract nor contrary to law or public 
policy, it is presumed that the parties contracted 
with a view to such custom, and the custom enters 
into and becomes a part of the contract. Andrews v. 
DOWN Soci sic oop Sas hoc cek ead ecki ag <b cUesidaceasadiadedissnbdnntseerivioteed 
Where a written contract is complete in itself and 
contains and expresses the mutual covenants and 
promises or both, without ambiguity or apparent 
omission, and where the statement of consideration 
therein is of a contractural nature, and not a mere 
acknowledgment of receipt, parol evidence is not 
admissible to contradict, vary, or add to the instru- 
ment itself. Arman v. Structiform Engineering Co..... 
Evidence tending to establish a separate oral agree- 
ment between the parties, based on a separate consid- 
eration, is admissible as to matters upon which a 
written contract is silent, if such oral agreement does 
not tend to vary or contradict the terms of the writ- 
ten agreement and is such an agreement as might 
naturally be made a separate agreement by parties 
in their situations. Arman v. Structiform Engineer- 
Under the federal Stabilization Act of 1942 amend- 
ing the Emergency Price Control Act of 1942 and 
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regulations formulated and approved to carry out 
and enforce the same, no approval is required for 
contracts as to wages and salaries entered into and 
effective prior to October 3, 1942. Arman v. Structi- 
form Engineering Co.........2.ccsccececeseeeecneeneeceeeeceeceeceneeeee 658 
6. The practical interpretation given an indefinite or 
ambiguous contract by the parties to it while they 
are engaged in its performance, and before any con- 
troversy has arisen concerning it, is one of the best 
indications of its true intent, and the courts will 
ordinarily enforce such construction. Consumers Co- 
operative Assn. V. SRErMan..u........c-cceceeceececvecceceeeeseeeens 901 
7. The measure of damages for breach of a contract, 
where the contract is to pay specific property, is the 
value of the property at the time of the breach. 
Consumers Cooperative Assn. v. Sherman...........00--+ 901 
8. A consideration to support a promise, not in writing, 
to pay the debt of another must operate to the ad- 
vantage of the promisor, and place him under a pe- 
cuniary obligation to the promisee independent of the 
original debt, which obligation is to be discharged by 
the payment of that debt. In re Estate of Allen.... 909 
9. An oral agreement without consideration is nudum 
pactum and unenforceable. In re Estate of Allen........ 909 
10. To establish an express contract there must be 
shown what amounts to a definite proposal and an 
unconditional and absolute acceptance thereof. Farm- 
ers Union Fidelity Ins. Co. v. Farmers Union Co-op. 
ANS, CO Soccck eat eae eh cee ts oa sate overeat od oc ees 1093 


11. Where one, to whom an offer is made, makes a 
counter-proposition of different terms and new con- 
ditions, such counter-proposition amounts to a rejec- 
tion of the offer. Farmers Union Fidelity Ins. Co. v. 
Farmers Union Co-op, Ins. C0...1.....2110212100eeseerevseneveseveene 1093 


Contribution. 


1. A joint or joint and several debtor who has been 
compelled to pay more than his share of the common 
debt has the right of contribution from each of his co- 
debtors. Exchange Elevator Company v. Marshall... 48 


2. Where the debt has been reduced to judgment and 
one debtor has paid more than his proportionate 
share of the common debt, the paying debtor is en- 
titled to have the judgment assigned to himself or to 
someone else for his benefit. Exchange Elevator 
Company v. Marshall... ..c.cccecccccecceecsececeesseseeceseeteceeeees 48 
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8. Where one of several joint debtors has paid more 


than his proportionate share, the paying debtor is 
entitled to recover from the other or others the 
amount which he has paid in excess of his own pro- 
portionate part. Exchange Elevator Company v. 


CTE] 20) | RP re TOES eSATA IO Ep : 


In a suit for contribution, in the absence of an agree- 
ment to the contrary, the amount to be recovered 
bears interests at the statutory rate calculated from 
the date of the payment. Exchange Elevator Com- 
pany V. Marshall... icc ceccceescececcceeeeeeccececccensteccceeeeeee 
Where a person seeking to enforce payment of a 
judgment has shown that he was a joint and several 
debtor, that he had paid his proportionate part of the 
debt and a substantial part of the balance, and that 
the judgment had been assigned to a third party 
for his benefit, it is not necessary that he first main- 
tain a separate suit for contribution. Exchange Ele- 
vator Company v. Marshall 


Corporations. 


Costs. 


1. 


It is essential to the existence of a de facto corpora- 
tion that there be a charter or some law under which 
a corporation with the powers assumed might law- 
fully be created; a bona fide attempt to organize a 
corporation under such law with a colorable compli- 
ance with its requirements; and an actual user of cor- 
porate power. Hansen v, The Village of Ralston........ 
A labor union is not a corporation in this state by 
virtue of statute, and the method provided for 
obtaining process on corporations is not applicable 
to such union. Hurley v. Brotherhood of R. R. Train- 


No filing fee is required in workmen’s compensation 
cases. Elliott v. Gooch Feed Mill Company.................- 
The cost of a bill of exceptions should be taxed in 
the district court, but the Supreme Court may direct 
the district court how it should be taxed in that court 
in the final determination of the litigation, Elliott 
v. Gooch Feed Mill COMPANY 20... coco ooo ooeeeeccceeceeececeecee 
If any delay or expense is occasioned by application 
to vacate judgment, the trial court should impose 
such proper terms as to the payment of costs as, in 
its discretion, it determines to be proper. Barney 
v. Platte Valley Public Power and Irrigation District 
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Unless it appears that the depositions were not taken 
in good faith or were actually unnecessary, costs of 
taking them are properly taxable although they were 
not used at the trial. Farmers Union Fidelity Ins. 
Co. v. Farmers Union Co-op. 108. C0......210--2:1-0eeeereeee 
The questions of good faith and reasonable necessity 
for taking of depositions are for the trial court to 
determine. Farmers Union Fidelity Ins. Co. v. 
Farmers Union Co-op. Ins. Co....-.cc-:ccecccesseecevcececensecenceees 


Where a contract has been entered into in good faith 
with a county, which contract is within the power of 
the county to make but is void for the reason that 
statutory or constitutional requirements were not 
complied with, an action in quantum meruit for the 
service performed or material furnished may be 
maintained. Warren v. County of Stanton.................... 


The right to recover in quantum meruit for service 
performed or material furnished under a void con- 
tract with a county exists up to the limit, and not 
beyond, of what would have been recoverable under 
a valid contract covering the same subject matter. 
Warren v. County of Stanton... ccseccccccccecceecceeceeteeeseece 


Where there has been an illegal exercise of an 
authorized power to contract by a county, a party 
having performed service or furnished material 
thereunder in good faith may recover in quantum 
meruit for such service or material, but no recovery 
may be had where there is a constitutional or statu- 
tory disqualification to make the contract or incur 
the liability. Warren v. County of Stanton 


If the public has acquired no right by prescription or 
dedication to a way across the land of an individual, 
the court may examine the proceedings by which 
it was attempted to lay out a highway across the 
same, to ascertain whether or not the county board 
had jurisdiction to act, and the lapse of time alone 
will not supply a jurisdictional defect in the pro- 
ceedings. State ex rel. Draper v. Freese 


Jurisdiction of the subject matter in a court of record 
is to be tested by the authorized extent of the powers 
of the court in respect to the cause of action before 
it. In re Estate of Grblny......c..ccsccccessccscceseeeesecnsecesenee 
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. An action in the state court for recovery under a 


United States statute is controlled by the procedural 
rules of the state. Archer v. Musick.........:cc.c0ccccneues 
While discretion denotes the absence of a hard and 
fast rule, yet when invoked as a guide to judicial 
action it means a sound discretion, a discretion exer- 
cised not arbitrarily or willfully, but with regard to 
what is right and equitable under the circumstances 
and the law. First Trust Co. v. Thompson............--.-..-» 
The court, in the exercise of a sound discretion, must, 
when fully advised, decide according to the very 
right. First Trust Co. v. Thompson.......-.....:-:-1--100--+ 
It is the spirit and policy of the law to give every 
party an opportunity to prosecute or defend his case 
in court and courts will never deny such right except 
for the fault or gross laches of such party or his 
authorized attorney. Barney v. Platte Valley Public 
Power and Irrigation District. ......0.......ccsssccccseeeeeeeeeeeee 
A court has no jurisdiction over the subject matter of 
an action involving land in several counties when the 
pleadings disclose that none of the defendants have 
any claim or interest, adverse to plaintiff, in the 
property situated in the county in which the action 
is brought. Lippincott v. Wolski.o...........csesesesssssseceoee 
Want of jurisdiction of the subject matter of the 
action is a defect which it is the duty of the court 
to notice, of its own motion, by dismissal of the action 
or other suitable action, at any stage of the proceed- 
ings. Lippincott v. Wolski...........ccecececceesseseseeeeeeeneeeee 
Where the court has no jurisdiction over the subject 
matter of the action, all proceedings in such action 
are void. Wolski v. Lippincott...........cccccccscecessseeccceceseeoee 
When an action is brought in a state court to enforce 
a right arising under a federal statute, its jurisdic- 
tion must be invoked in conformity with local law 
and the action is governed by the state rules of 
practice and procedure as to all matters pertaining 
to the remedy. Archer v. Musick 


Criminal Law. 
1. One charged as an aider, abettor, or procurer of 


the commission of a crime is guilty of the same 
offense as his principal, and a verdict so finding is 
not at variance with the crime charged. Matteson 
One who aids, abets, or procures the commission of 
a crime may be charged in simple and direct terms 
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as if he were the principal offender, but a statement 
of the manner of his participation in the crime does 
not make the information bad. Matteson v. State... 
In criminal cases, as in civil, the credibility of 
witnesses and the weight to be given their testimony 
are matters for the determination of the jury. It is 
for the jury to determine whether it is convinced 
beyond a reasonable doubt of the defendant’s guilt, 
not for the reviewing court to say whether it is so 
convinced. A reviewing court can only inquire 
whether the evidence was sufficient to warrant the 
jury in finding the defendant guilty. Hans v. State.... 
The fact that a witness testified differently in the 
preliminary examination and on the trial does not 
require that his testimony on the trial should be 
rejected. His credibility is for the jury. Hans v. 


The woman on whom the abortion was committed 
is not an accomplice, and corroboration of her testi- 
mony is not essential, Hans v. State... 
In a prosecution for abortion proof of physical con- 
dition, reactions, and functional disturbances which 
as a matter of common knowledge denote probable 
pregnancy was sufficient to justify conclusion that 
pregnancy, as a necessary element of the offense, 
was established. Hans v. State ..........2.:c:ccccccccscecsesseeecees 
The charge that one accused of crime is an habitual 
criminal is not the charge of a distinct offense or 
crime. It is a direction of attention to facts which 
under the statute and the crime charged in the in- 
formation are determinative of the penalty to be 
imposed. Jones V. State... .cee ec ccceccccececcesecessseesseresseeveneeee 
The habitual criminal law does not set out a dis- 
tinct crime, but provides that the repetition of 
criminal conduct aggravates the offense and justi- 
fies heavier penalties. Jones v. State .......cccccceeeeceee 
It is proper to set out the aggravation of a criminal 
offense justifying the heavier penalties contemplated 
by the habitual criminal law either in the court 
charging the crime or in a separate count in the 
information. Jones V. Stabenii......ceececeescceeeececeeeeeceeeeeees 


When pictures have no tendency to establish the guilt 


or innocence of the accused and are effective only to 
inflame the passions of the jury, they should not be 
received in evidence. Lee v. State........eccceceeceeeeeeee 
The rule that if the evidence or any material part 
thereof is fairly susceptible of two constructions, one 
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in favor of the state, and the other in favor of the 
defendant, the doubt must be resolved in behalf of the 
innocence of the accused, has no application where the 
facts are disputed. Lee v. State.............1c22cceeeee 
Where the prosecution elects, or has been required 
to elect, between several distinct crimes or counts, 
the jury should be so instructed. Lee v. State............ 
In a prosecution under section 28-410, R. S. 1948, 
where the evidence adduced is not conclusive that 
defendant shot with intent to wound, it is prejudi- 
cial error for the trial court to fail to instruct the 
jury with reference to the lesser offenses of assault or 
assault and battery if defendant properly requested 
such an instruction. Moore v. State...........2-:00--ee- 
All instructions given should be considered in de- 
termining whether a particular instruction is 
prejudicial. Hans v. State... n..cecccececceeeceececteeeteeeeeee 
It is error for the court to instruct the jury that they 
may convict the defendant without finding a specific 
fact which constitutes one of the essential elements 
of the offense charged. Hans v. State............00.--+ 
It is error for the court to instruct the jury that they 
may convict the defendant without finding a specific 
fact which constitutes one of the essential elements 
of the offense charged. Whitehead v. State.................- 
In this state all public offenses are statutory. Sed- 
lecehe i Stat Gio hoes ois Msheteageie eee Re 
Where a statute states the elements of a crime, it is 
generally sufficient, in an information or indictment, 
to describe such crime in the language of the statute. 
Sedlaceks UV, State.........sccccscscssccsseceseseccencescsuseeeseccessseseeenes 
Defendant in a criminal action has a right to inquire 
of a state witness whether he is biased and preju- 
diced against the defendant, and if the witness 
answers in the negative defendant has a further 
right to inquire into specific acts of the witness, 
tending to disclose such bias and prejudice. Sedlacek 
D, SUCLO as i Dee Facies tule sase tll Rinses inte Dea dacasvieussiaeles 
If the defendant testifies in his own behalf, the 
county attorney may, on cross-examination ask him 
whether he has been convicted of a felony, and, if 
the witness equivocates in his answer, the prosecutor 
may ask such additional questions as may be reason- 
ably necessary to bring out the fact of that con- 
viction. Sedlacek Vv. State... .i.eccccceeeccecccsecsetsesseecseteseeenee 
The failure of the court to qualify “breaking and 
entering’ and “crime” by the use of the word 
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“alleged” in the instruction set out in the opinion 
does not constitute prejudicial error. Sedlacek v. 


In the absence of a request for such an instruction, 
it is not error for the trial court to fail to instruct 
the jury that evidence of a previous conviction of 
the accused of a felony is to be considered only as 
affecting his credibility as a witness and is not to 
be considered as tending to prove the crime charged. 
Sedlacelke v. State........cscccseceecesceccesneceereecseesteceeeeereneseecseeseeess 
The conviction, subsequent to the trial, of a witness 
for the state of a felony entirely disconnected with 
the crime of a new trial on the ground that it is 
newly discovered evidence. Sedlacek v. State............ 


Record did not call for a reduction of the sentence 
as excessive. Sedlacek v. State .......ccccsccccsccccseceesseeseeeeeee 


To sustain a conviction for a crime the corpus 
delicti must be proved beyond a reasonable doubt. 
Harms Us S tates. 225 eesti See 


In order to establish the corpus delicti in an arson 
case, it is necessary that the evidence disclose the 
burning of the property as charged, and that the 
burning was caused by the willful act of some per- 
son criminally responsible. Harms v. State................ 


Evidence of motive alone is not sufficient to sustain 
aconviction. Harms v. State. .........---ccsccccccececceceeeeeeeeees 


The rights guaranteed to an accused in a criminal 
prosecution by the Constitution of Nebraska are all 
personal privileges and as such are not inalienable 
but may be waived by a judicial confession of guilt, 
which is neither prevented nor denied by the historic 
conception of due process. Kissinger v. State................ 


In case of the destruction of a permanent or peren- 
nial crop, such as alfalfa, the measure of damages 
is the difference between the value of the land before 
and after the destruction of the crop. Faught v. 
Platte Valley Public Power & Irri. District....0000....... 
The value of the loss of the use of land as to un- 
matured annual crops can be based upon the value 
of the crop which could have been raised upon the 
land except for the flooding provided the evidence dis- 
closes sufficient data to determine that question with 
reasonable certainty. Faught v. Platte Valley Public 
Power & Irri. District ......ccccccecccccseeceeeeseseeseceeeessetsenecseee 
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Customs and Wages. 


Damages. 


1. 


Where a contract exists regarding a subject matter, 


but is silent in its terms in one particular element, 
and where there exists a local custom known or 
which reasonably should be known to the parties, 
and where the custom is not unreasonable nor re- 
pugnant to the terms of the contract nor contrary to 
law or public policy, it is presumed that the parties 
contracted with a view to such custom, and the custom 
enters into and becomes a part of the contract. 
Andrews VY. DeRme rai... .ccccccccccecercceccnecsessseeeeceneetsesieetensecees 


A verdict for $11,000 will not be set aside as exces- 
sive when the plantiff, a woman 83 years of age and 
earning $200 a month, was injured in an automobile 
collision and suffered several] fractures of her pelvis, 
a twisting or separation of the coccyx, a fractured 
collar bone, a displacement of the left sacroiliac 
joint, and because of the tipping of the pelvic bone 
and a lateral curvature of the lower spine the left 
leg will be over an inch shorter than the right leg, 
resulting in permanent partial disability. Hofrichter 
v, Kiewit-Condon-Cunningham, ooc.....ccecscssecsesesesecceeeeeee 
In actions for damages for death, the burden of 
proof is always upon the plaintiff to show that death 
was caused by some negligent act directly attribut- 
able to the defendant. Britton v. Samuelson................ 
When the amount of damages allowed by a jury is 
clearly inadequate, under the evidence in the case, 
it is error for the trial court to refuse to set aside 
such verdict. Consumers Cooperative Assn. v. 
herman sc. o owt A at a ee 
The measure of damages for breach of contract, 
where the contract is to pay specific property, is 
the value of the property at the time of the breach. 
Consumers Cooperative Assn. v. Sherman... 
In case of the destruction of a permanent or per- 
ennial crop, such as alfalfa, the measure of damages 
is the difference between the value of the land before 
and after the destruction of the crop. Faught v. 
Platte Valley Public Power & Irrig. District.............. 
The value of the loss of the use of land as to un- 
matured annual crops can be based upon the value 
of the crop which could have been raised upon the 
land except for the flooding provided the evidence 
discloses sufficient data to determine that question 
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with reasonable certainty. Faught v. Platte Valley 


Public Power & Irri, District... eee oun aee cate a! 1032 
Death. 
In actions for damages for death, the burden of proof 
is always upon the plaintiff to show that death was 
caused by some negligent act directly attributable to 
the defendant. Britton v. Samuelson......0...200:cccc-c000 318 
Depositions. 


1. Unless it appears that the depositions were not taken 
in good faith or were actually unnecessary, costs of 
taking them are properly taxable although they were 
not used at the trial. Farmers Union Fidelity Ins. 
Co. v. Farmers Union Co-op. Ins. C0......-..:csccsceecceeeeneeenes 1093 
2. The questions of good faith and reasonable necessity 
for taking of depositions are for the trial court to 
determine. Farmers Union Fidelity Ins. Co. v. 
Farmers Union Co-op. In8. C0........ceccccecececcssscesssectesseeeneeee 1093 


Descent and Distribution. 

The Legislature has full power within constitutional 
limits to provide the manner of distribution of the 
estates of deceased persons and to define the method 
of creating the various types of estates in real and 
personal property. When such action is taken by 
clear and unambiguous language, this court is re- 
quired to give effect thereto. Tobas v. Mutual Build- 
ing and Loan Association. .......c.ccccecccccceceeeteeeceecseeteeees 676 


Divorce. 

1. In deciding the question of alimony or division of 
property between the parties the court, in exercising 
its sound discretion, will consider the respective ages 
of the parties, their earning ability, the duration of 
and the conduct of each during the marriage, their 
station in life, the circumstances and necessities of 
each, their health and physical condition, whether the 
property was accumulated before or after the mar- 
riage, and any and all other circumstances bearing 
upon the question and from all of such elements 
determine the rights of the respective parties. 
Haussener v. Haussene.......2..2-.:0-c11e1ccereceeeeeeeteee eee 489 

2. The court, in fixing the amount of permanent ali- 
mony, will take into consideration the age of the 
parties, their condition of health, their station in . 
life, the duration of the marriage, the conduct which 
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Drains. 


led to the separation, their respective financial hold- 
ings at the time of their marriage, their earning 
ability, and contributions made by each since the 
marriage, the wife’s loss of interest in the husband’s 
property, and the nature and value of their holdings 
at the time of the decree, and from these and all the 
others facts shown in the evidence the court will 
award such alimony as appears to be fair and equit- 
able between the parties. Munsell v. Munsell.............. 


. In a divorce case, the provision for suitable main- 


tenance for the minor children is entirely distinct 
from the allowance of specific alimony to the wife. 
The father continues to be liable for the support of 
his minor children after the divorce usually to the 
same extent as before. Gibson v. Gibson.................... 


. The decree for child support in a divorce action is 


at all times subject to review in the light of changing 
conditions, regardless of the particular language of 
the award. Gibson v. Gibson...i.....2.eececeeeeseeececceeeeeeevoee 


. In a divorce action, leave is given by statute to either 


party to apply to the district court for a modifica- 
tion of the order made, with respect to custody of 
the minor child and allowance for its support, upon 
showing made of changed conditions. Gibson v. 


. The entry of a final judgment in a definite amount, 


for the support of a sickly child of the age of five 
years, is erroneous, while a monthly or quarterly al- 
lowance, supported by the evidence, is proper. Gibson 
v. Gibson 


It is the duty of those who build structures across 
natural drainways to provide for the natural passage 
through such obstructions of all waters which may be 
reasonably anticipated to drain there. This is a con- 
tinuing duty. Halligan v. Elander... 
By virtue of statute, an owner of land may, without 
liability in damages, drain the same in the general 
course of natural drainage by constructing and main- 
taining in a reasonable and proper manner, and 
wholly on his own land, an open ditch or tile drain, 
discharging a reasonable quantity of water thereform 
into a natural watercourse upon his own land or into 
a natural drainway thereon, whereby such water may 
be carried into some natural watercourse. Halligan 
v. Ellander 
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Public power and irrigation districts are not required 
by reason of any duty imposed by statutory provision 
in irrigation laws, to provide proper drainage of lands 
seeped by their projects, whether the land seeped is 
embraced within their limits or otherwise. Halligan 
Re CL |, $etubissi HeeSee esate Se 
Statute, which provides that any such district shall 
be liable for all seepage damage and that damages 
from seepage shall be recoverable when and if it 
accrues, gives a plain, complete, adequate and speedy 
remedy at law. Halligan v. Elander........00..000..000002200----- 
It is the duty of those who build structures across 
natural drainways to provide for the natural passage 
though such obstruction of all waters which may be 
reasonably anticipated to drain there and this is a 
continuing duty. Faught v. Platte Valley Public 
Power & Ur vi, District... ecccccccceecencceseeeeeeenceceseetetseeeeneees 
Where a substantial amount of water from another 
source has been added to the water for which de- 
fendant is liable and the combined waters have 
caused the damage, then it is incumbent upon the 
plaintiff to establish either that his damages would 
have occurred from the waters for which defendant 
is liable, or to establish the amount of his damage 
that had been caused by the waters for which de- 
fendant is liable. Faught v. Platte Valley Public 
Power & [rri, District... cceccccccccececccc cece cece eteeteneeeee 


An express easement containing the language “an 
easement of a strip one rod wide on the north side 
of section 4 to the road east for egress and ingress,” 
means a bounding line such as a road, along the north 
section line to a road east thereof. Badura.v. Lyons 
A way of necessity is an easement arising from an 
implied grant or an implied reservation. Badura v. 


The word “necessary,” as applied to easements, may 
include cases where other possible modes of access 
may not be made available without labor and expense 
disproportionate to the value of the property pur- 
chased. Badura 0, LYONS. ...........c.eccccccccereeneec senses 
The test of necessity is whether the easement is one 
for which a substitute can be furnished by reason- 
able labor and expense. Badura v. Lyons..................-. 
To determine the reasonableness of the expense of 
creating the way, the costs thereof are compared 
with the value of the property. Badura v. Lyons... 
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6. In the event of an easement by necessity exists, if a 
new way is established by a judgment in partition 
or by other legal action and the expense in creating 
the new way is not disproportionate to the value of 
the property owned by the user of the way of neces- 
sity, even though the same continues to be the most 
convenient way it may be extinquished when the 
necessity ceases. Badura v. LYONS..2.......220.ccceceeceeeeeee 442 
7. A right-of-way of necessity, in whatever manner 
it might have originated, is limited by the necessity 
which created it, and is suspended and destroyed 
whenever that necessity ceases, and this, notwith- 
standing its continuance would be convenient to the 
party claiming it. Badura v. Lyon... 442 


Eminent Domain. 
1. Legislative enactment is not necessary to give effect 
to provision of the Constitution requiring payment 
of compensation where private property is taken 
or damaged for public use. It is a self-executing pro- 
vision. Schmutte v. Staten... cecceeccccccecccceteeccseeeseeeeeeneees 198 


2. The Constitution prohibits the state from damaging 
property for public use without compensation. 
Schutte V. State ...cccccccececcccccecesseseeeeececcesecceeeceeseveseeseseees 193 

3. The fact that the state is not liable for the negli- 
gence of its officers, agents, and employees does not 
excuse it from liability for the taking or damaging 
of property which was or could have been done 
under its powers of eminent domain. Schmutte v. 
EDL E css tess ere ne bacad sasesl elated sass depvscostowrasldeinberssccscnestoedeeeas 193 


4. One whose property is damaged without actual tak- 
ing is entitled to just compensation. Schmutte v. 
COLE. wi oh oe anil Mek Ghd wow cab plastid 193 


5. When the public acquires either title to or perma- 
nent easement in a strip of land for a highway, it 
is presumed that the landowner either received full 
compensation or waived the right thereto at the time 
the right was acquired. This presumption applies to 
compensation for the land taken and to consequential 
damages to lands not taken arising from a subse- 
quent proper construction of the highway, which 
must have been within the contemplation of the 
parties at the time the public acquired the right. 
Schutte 0, Staite. ...cccccecccenececsesescecsnesneeeensaseereneeeeeaaeees 193. 

6. A landowner who seeks compensation under the Con- 
titution for damages arising as a result of construc- 
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tion of a highway subsequent to the original taking, 
and who shows that the construction causing the 
damage was not proper, has stated a cause of action 
entitling him to maintain an action against the state. 
Schutte Vv. State ....c.ccccceeececeecccencecennnceceeesccseceeensesseeeseceees 
Failure to make proper provision for the flow of 
water under a bridge or culvert imposes liability, al- 
though such bridge or culvert may be constructed ac- 
cording to approved principles of engineering. The 
fact that it materially obstructs the flow is evidence 
that it was not properly constructed, regardless of 
principles upon which it was built. Schmutte v. State 
The property rights of lessee of public lands are 
protected from invasion by the provisions of the 
Constitution. State v. Platte Valley Public Power 
and Irrigation District...........2..:.cccccccccccce-eceenteneeeeceenenee 
The administrative determination of value for rent 
purpose does not fix the value which the state must 
receive for the land when it is taken under eminent 
domain proceedings. State v. Platte Valley Public 
Power and Irrigation District ........22..0.ccccceccceeeeeeeeeteee 


The state must receive the fair market value of the 
leased premises at the time of the taking, less certain 
reservations noted in the opinion. State v. Platte 
Valley Public Power and Irrigation District...............- 


A tenant for a term has a proverty right which is 
protected by the Constitution. State v. Platte Valley 
Public Power and Irrigation District... 


If a leasehold interest it taken, or injured, the lessee 
is entitled to a sum which will restore the money loss 
consequent to the taking or injury. This consists gen- 
erally of the fair market value of the leasehold or 
unexpired term of the lease, and is said to be the 
difference between the rental value of the remainder 
of the term and the rent reserved in the lease. State 
v. Platte Valley Public Power and Irrigation District 
Under the provisions of the lease involved in this 
case, there can be no difference between the rental 
value of the remainder of the term and the rent re- 
served in the lease, unless it be shown that the value 
of the use based upon the fair market value of the 
land is more than the six percent required by the 
statute as the rental value of the land. State v. 
Platte Valley Public Power and Irrigation District... 
Where the rent reserved equals or exceeds the rental 
value, the lessee has suffered no loss and cannot re- 
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cover. State v. Platte Valley Public Power and Irri- 
gation District... eee See uales tHe Sta ke) 
A lessee of educational lands has merely a right to a 
lease provided no other person offers a higher bid 
and return to the state. That right is not to be 
considered in determining the value of the leasehold 
when taken under eminent domain proceedings. State 
». Platte Valley Public Power and Irrigation District 
Under a statute, a condemnor cannot acquire any 
mineral rights in the lands taken and the value of 
mineral rights, if any, is to be excluded in determin- 
ing the fair market value of the land. State v. Platte 
Public Power and Irrigation District..............222---2000--- 
Where the possibility of nonuser for the purposes for 
which the land is taken, and a reverter to the state 
under the provisions of the statute, is so remote that 
it has not substantial determinative value, it is not 
to be taken into consideration in determining the fair 
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market value of the land taken State v. Platte . 


Valley Public Power and Irrigation District............... 
Under a statute, a condemnor cannot acquire any 
value, that value should be excluded in determining 
the fair market value of the land taken. State v. 
Platte Valley Public Power and Irrigation District.... 


The Constitution requires that an owner of prop- 
erty taken under eminent domain proceedings shall 
be paid for what is taken from him. The measure 
of compensation for the property taken is the owner’s 
loss, not the taker’s gain. State v. Platte Valley 
Public Power and Irrigation District 


Under statute, the value of the interest of the state 
and the lessee must be separately assessed. State v. 
Platte Valley Public Power and-Irrigation District... 
The sum of the value of the separate interests may, 
if the evidence justifies, be more the value of the 
land as an unencumbered whole. State v. Platte 
Valley Public Power and Irrigation District 
Eminent domain is an attribute of soverignty, in- 
herent in a sovereign state whether or not reference 
is made to it in the Constitution of the state. The 
power exists independently of the Constitution, the 
provision of the Constitution with reference thereto 
being a limitation on the exercise of the power and 
in no sense of the word a grant of power. The 
exercise thereof in this state has been limited only 
insofar as the Constitution requires just compensa- 
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tion shall be paid for all property taken or dam- 
aged. Burnett v. Central Nebraska Public Power 
and Irrigation District. ...........ccccccccccceceeseceeceeseeteceeeeteeeee 
The right to exercise the power of eminent domain 
rests in the Legislature. Burnett v. Central Nebraska 
Public Power and Irrigation District... 
The Legislature has the right to delegate the power 
of eminent domain and to restrict or limit the ex- 
tent of its use. Burnett v. Central Nebraska Public 
Power and Irrigation District.......0........1.cccececeeeeteee 
Where the statute specifically limits the extent of the 
taking both the parties and the court are bound 
thereby and the condemnor can take no greater 
interest than the statute authorizes. Any taking in 
excess thereof is without authority and of no force 
and effect. Burnett v. Central Nebraska Public Power 
and Irrigation Dist rict.........ccccccceceseeeceeeseceeseeeeseeseeseese 
If the statute expressly authorizes the taking of a 
fee, the condemnor, if he finds it necessary to do so, 
may take the whole of the fee since the authorization 
as to the extent of the taking is a matter of legis- 
lative and not judicial concern. Burnett v. Central 
Nebraska Public Power and Irrigation District.......... 
Where a statute confers the power of eminent domain 
but does not specifically provide for the extent of the 
taking, such as a fee or a lesser interest, then, when 
the power is sought to be exercised by the taking of 
the fee or an interest therein, it becomes a question 
for the courts to determine what part of the free- 
hold is reasonably necessary. to satisfy the public 
purpose for which the power has been granted. 
Burnett v. Central Nebraska Public Power and Irri- 
Gation, Districts. cscs a ee eae 
Where a district is granted the power of eminent 
domain with no specific restriction as to the extent 
of its right to take, the Legislature has thereby 
delegated to it the right to exercise such power to 
whatever extent was reasonably necessary to carry 
out the purpose for which the power was delegated. 
Burnett v. Central Public Power and Irrigation 
District ccc ore stag teh A ore ete ciated ue 
When a district brought condemnation proceedings 
and thereby exercised the power of eminent domain 
and therein designated the extent of the interest in 
the lands that it required then, on appeal to the dis- 
trict court, the question of the reasonable necessity 
of the extent of the taking for the use intended was 
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Equity. 


30. 


in issue and if objected to by the owner could and 
should have been raised therein. Where the owner 
failed to do so in that proceeding he cannot raise the 
question here. Burnett v. Central Nebraska Public 
Power and Irrigation District.....2.........cccccceeeeeeeeeneseee 
Where lands are taken and paid for by the district 
for the purpose of creating a reservoir in order to 
establish a water supply, exclusive possession there- 
of is one of the necessary rights acquired. Burnett 
uv. Central Nebraska Public Power and Irrigation 
DASA G Eid oes ce od eect gus boat eee ake oa Es 


When all other remedies have failed, a court of equity 
will at the suit of a creditor take the unexempt prop- 
erty of a debtor wherever found and in whatever 
condition it may be and cause it to be applied toward 
the payment of his debt. Van Steenberg v. Nelson... 


. A valid agreement or arrangement between two 


parties will not be enforced in equity to the irrep- 
arable damage of a third party over objection of 
such third party. Halligan v. Elander .........0.0..2..-. 
In an equity case appealed to this court, if it is de- 
sired to review alleged erroneous rulings of the trial 
court as to the reception of evidence, a motion for a 
new trial must be filed and overruled in the district 
court. Nemetz v. Nemetaniiie.ccccccceccccseceseserssseeseeeleceesene 


In an equity action where the district court receives 
evidence over objection and a motion for a new trial 
is not made and the evidence is here preserved in 
the bill of exceptions, this court upon trial de novo 
will consider it and give it whatever probative value 
it may have in reaching a conclusion upon the fact 
issues involved. Nemetz v, Nemeta......e.-cccccscseccseceeoee 


. A prayer for general relief in equity is as broad as 


the pleading and the equitable powers of the court. 
Halligan v. Bander nn... ceccceecccececeveeseseeeseceeeeeseeneseneese 


. The dismissal of an original petition in equity does 


not necessarily carry with it a cross-petition. How- 
ever, the distinction is made that if the cross-petition 
is defensive merely, dismissal of the original dis- 
misses the cross-petition. Halligan v. Elander.......: Sis 
It is a general rule that a court of equity will not 
vacate a decree rendered in a case after the term 
at which it was rendered has expired where the party 
complaining had full notice and knowledge of the 


458 


458 


88 


156 


187 


709 


709 


1138 


Estates. 
1. 


Estoppel. 


INDEX [VOL. 


pendency of the suit and took no steps to protect 
his interests at that time. Watters v. Harris.......0..0..... 
When a soliciting agent of an insurance company 
and the insured mutually agree upon the terms and 
conditions of the insurance contract, and the policy, 


later issued by the company, omits one of the essen- 


tial elements of the contract, which is not discovered 
by the insured until after a loss occurs, he may then 
have the policy reformed so as to express the real 
agreement of the parties, and his failure to promptly 
examine the policy when received and discover the 
departure therein from the real agreement will not 
defeat his right to have reformation of the policy. 
Mogil v. Maryland Casualty Co..2...00..cccccecteceeeeeeneeeneees 


The words “in case of the death of” define the time 
when the enjoyment of the estate in remainder be- 
gins, and do not mean that the remainder estate 
shall not vest until the death of the holder of the 
life estate, unless a contrary intention is ascertain- 
able from a liberal interpretation and comprehensive 
owner of the life estate in death. In re Estate of 
Of: (M001 Coco 8 nssesiecies cecttaenceecn dn sexiesbas ev eceeastciestedneststhees 
When the gift of a remainder was to two persons 
and, in case either should die, the whole to the 
survivor, the one who outlived the other takes a 
vested interest in the whole even if both preceded the 
owner of the life estate in death. In re Estate of 


It has long been the rule in this jurisdiction that a 


Evidence. , 
1. 


party who gives one reason for his conduct and de- 
cision as to a matter involved in controversy cannot, 
after litigation has begun, defend upon another and 
different ground, Farmers Union Fidelity Ins. Co. v. 
Farmers Union Co-op, Ins. C.0.0....1.221s0ce00ececeeeeeeeeeeeeeeeee 


The plaintiff is required to present probative’ facts 
as distinguished from mere speculation or bare pos- 
sibility and the weight of the evidence upon both the 
question of the defendant’s negligence and proxi- 
mate cause must be more than a scintilla to justify 
their submission to a jury. Ellis v. Union P. R. R. Co. 
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10. 


11. 


12. 


13. 


Ordinarily, error in the admission of evidence is 
cured by withdrawing such evidence and directing 
the jury to disregard it. Hans v. State... 
The intention of a testator to adeem a legacy may 
be shown by parol evidence, including that of the 
testator’s conduct subsequent to the execution of the 
will. Austin 0. AUStin.....eciccccctececceeeeseceeeteeseeteeeeeeeneee 
Circumstantial evidence can be sufficient to sustain 
a verdict depending solely thereon for support if the 
circumstances proved by the evidence are of such a 
nature and so related to each other that the conclu- 
sion reached is the only one that can fairly and 
reasonably be drawn therefrom, Halliday v. Raymond 
The physical facts are sufficient to bar a recovery 
for negligence only when they indisputably demon- 
strate that the collision out of which the cause of 
action arose was not caused by the party charged. 
Pruitt v. Lincoln City Limes... iecccceceecceccecssenceseceeeenseens 
Secondary evidence received without objection is 
competent proof of fact in issue, even though that 
which is primary is available. State v. Neimer........ 
Errors, if any, in receiving incompetent evidence 
are presumed to have been waived unless objected to 
when the evidence is offered. State v. Neimer............ 


. Hearsay evidence tending to prove a material fact, 


admitted without objection, may sustain a finding 
of the existence of that fact based solely thereon. 
State V. Neme ra cccceccsencccceeccecsesesecseceeecssesvesseesecaenseeeee 
All testimony received over objection will be pre- 
sumed to have been considered by the jury as mate- 
rial in arriving at their verdict. Lee v. State............ 
When pictures have no tendency to establish the guilt 
or innocence of the accused and are effective only 
to inflame the passions of the jury, they should not 
be received in evidence. Lee v, State... 
Parol evidence is inadmissible to determine the 
intent of a testator as expressed in his will, unless 
there is a latent ambiguity therein which makes his 
intent obscure or uncertain. Roberts v. Roberts........ 
When a litigant files an amended pleading, the aver- 
ments of which are inconsistent with the averments 
of his original pleading, the original is evidence 
which may be offered in the case as an admission of 
the litigant contrary to his claim in the amended 
pleading. Arman v. Structiform Engineering Co..... 
An original pleading which has been superseded is 
not conclusive evidence, but competent, and to be 
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given such weight as the trier of fact deems it en- 

titled. Arman v. Structiform Engineering Co........... 658 
14, The parol evidence rule is not merely one of evidence 

but is a rule of substantive law which declares that 

certain kinds of facts are legally ineffective and for- 

bids such facts to be proved at all. Arman v. Struci- 

form Engineering  C0........22.:ecccsccs2cececcccesecesencceneccscececeee 658 
15. Where a written contract is complete in itself and 

contains and expresses the mutual covenants and 

promises of both, without ambiguity or apparent 

omission, and where the statement of consideration 

therein is of a contractual nature, and not a mere 

acknowledgment of receipt, parol evidence is not 

admissible to contradict, vary, or add to the 

instrument itself. Arman v. Structiform Engineering 

CO he EE neh Me Le ES the ters thi gs see ees et hate 658 
16. Evidence tending to establish a separate oral agree- 

ment between the parties, based on a separate con- 

sideration, is admissible as to matters upon which a 

written contract is silent, if such oral agreement does 

not tend to vary or contradict the terms of the writ- 

ten agreement and is such an agreement as might 

naturally be made in a separate agreement by parties 

in their situations. Arman v. Structiform Engineer- 

ANG CO sca 6c Sie seas Buses kbc BS ccd aete ca ceeenan eeeateatrine 658 
17. A party may at any and all times invoke the language 

of his opponent’s pleading, on which a case is being 

tried, on a particular issue, as rendering certain facts 

indisputable; and in doing this he is neither required 

nor allowed to offer such pleading in evidence in the 

ordinary manner. Barnhart v. Henderson.............2...--+ 689 


18. When an admission is treated as a matter of pleading 
excusing the pleader’s opponent from offering evi- 
dence on the point admitted, the admission is neces- 
sarily conclusive as to the fact admitted, but it does 
not preclude the party making it from proving other 
independent facts in avoidance of those admitted. 
Barnhart v, Henderson. ............02-2cc0c-cceeceeseseeeeseveneeeee 689 

19. A tool adapted to the commission of burglary, found 
near the scene of the crime under circumstances 
tending to show that it was the tool used in the 
commission of the offense and tending to show own- 
ership or possession by the accused, is admissible 
in evidence. Sedlacek v. State ....eicececcceececcesececeeceecenees 834 

20. A photograph of a part of the interior of a building 
alleged to have been burglarized, representing condi- 
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21. 


22, 


23. 


24, 


Executions. 
1. 


tions as they existed at the time of the alleged 
burglary, is admissible in evidence. Sedlacek v, State 
Extrajudicial statements of fact made by a party 
relating to matters material to the issues in a con- 
troversy are available to the adverse party in a trial 
thereof as admissions against interest or for im- 
peachment such statements are, however, not con- 
clusive but may be explained, rebutted, or contra- 
dicted, and thereafter are to be given such weight 
as the trier of facts deems them entitled. Meyer v. 
Platte Valley Construction Coe......ccccccccccccceeeeeseneeseense 
The courts of this state will take judicial notice 
of general rules and regulations, established and 
published by a federal agency pursuant to law. 
Powell Vi ANAC SON... oie ceecseecenseeeeeceeeseeceeeeneteeneeteenececese 
An unsigned and unauthenticated copy of a pur- 
ported order of a governmental agency, produced 
from the files of such agency, is secondary evidence, 
raising no presumption of the actual execution of the 
original, and is inadmissible without foundational 
proof that it is a true copy of an original which was 
in fact executed by a proper officer of the agency and 
that the original is now unavailable. Powell v. 
NAOT SON os sizs sc cessccies ci entcireszicceiesctbes eats can guceectiaeue Resedeaeiete 
In personal injury cases where the injuries are 
objective and the conclusion to be drawn from 
proved basic facts does not require special technical 
knowledge or science, the use of expert testimony is 
not legally necessary. Clark v. Village of Heming- 


In all actions against sheriffs or other officers for 
failure to return writs of execution, the inquiry is 
permitted whether the debt could have been collected, 
and whether its collection has been prejudiced by the 
acts of the defendant. Ehlers v. Gallagher................ 
For failure to levy an execution, the actual loss sus- 
tained by the plaintiff in the value or availability of 
his security by reason of the act or negligence of 
the defendant is the measure of his damage. Ehlers 
UW, GAMA GROT....eeseeececnsesnesnesnscnssonssevsseececesesscenssesescneoseeeen 
To recover from an officer for failure to levy an exe- 
cution, the burden is upon the plaintiff to establish 
that there was property subject to levy, which the 
officer failed to seize, and the value thereof. Ehlers 
v. Gallagher 


1141 


834 


860 


872 


872 


1044 


97 


97 


1142 


INDEX [VoL. 147 


Under a staute, which provides that a fee of one 
dollar be charged and collected for “levying writ of 
execution and return thereof,” a sheriff, in whose 
hands an execution has been placed for service, can- 
not charge a fee of fifty cents for making a return 
thereto when no levy has been made thereunder. 
Ehlers v. Gallagher 


. A controversy between a judgment creditor and his 


debtor over the claim of the latter that he has an 
exempt homestead estate in land upon which the 
sheriff has levied under an execution on the judg- 
ment is not an issue for the determination of 
the sheriff although notified of the claim and of 
objections thereto. Ehlers v. Campbell.......0.0.00.0000-- 
If a judgment debtor has a valid right of homestead 
in real estate levied on and gives the sheriff, holding 
the execution, the stautory notice of his claim of 
homestead therein, a subsequent sale of said property 
is void. Ehlers v. Campbell 


. The trial court has a duty to determine, by unre- 


stricted means, whether at execution sale the price 
bid is adequate or whether at a subsequent sale more 
would be realized. Ehlers v. Campbell 


Executors and Administrators. 


The act providing for filing of tax claims against an 


estate does not violate the provisions as to uniformity 
nor create a separate classification contra to section 1, 
article VIII, of our Constitution. In re Estate of 


Extradition. 


1. A fugitive from justice who is in custody by virtue 


of a rendition warrant issued by the Governor in an 
extradition proceeding, and who has been denied re- 
lease in a habeas corpus proceding, may not be ad- 
mitted to bail pending appeal. In re Application of 
Campbell 


. In the issuance of a warrant of extradition it will 


be presumed that the Governor acted in conformity 
with the law in the absence of a showing to the 
contrary. In re Application of Campbell 


. In a case where a prisoner who is detained under a 


writ of extradition regular on its face demands his 
freedom on the ground that the complaint against 
him does not charge a crime under the statute of 
the demanding state, the burden is on him to main- 
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Fraud. 


Fraudulent 
1; 


tain his position by producing the staute of the de- 
manding state. In re Application of Camopbell............ 
In a habeas corpus action to release a prisoner de- 
tained under warrant of extradition, the fact that 
a complaint was filed against him in the demanding 
state is prima facie evidence that he was there 
charged with a crime. In re Application of Cambell 
Interstate extradition under the extradition pro- 
visions of the Constitution of the United Sates is 
unavailable unless the person charged with the crim- 
inal offense was corporally present in the demanding 
state at the time the crime, or some overt act in its 
furtherance, was committed and that he departed 
from that state. In re Application of Campbell............ 
Under statute, interstate extradition of a person 
charged with crime in another state is allowable 
in a case where it is charged in that state that such 
person while in this state committed an act in this 
state intentionally resulting in a crime in such 
other state. In re Application of Campbell................ 
The procedural method to be employed to obtain 
extradition under Uniform Extradition Act, is the 
same as that to be employed in extradition proceed- 
ings under federal constitutional authority. In re 
Application of Campbell............ rosea teneasdthetsdavettecsiectaieeoues 


Where a petition alleges fraud upon the procuring 
of service by publication and fails to set forth that 
the facts constituting the alleged fraud were not 
discovered within two years after the trial, and 
fails to show any reason for extending the two 
years allowed by statute for modifying judgments 
procured by fraud, equity is powerless to relieve. 
Kate V. SWANSON. 0... cecccccceeesncecnsesevvesnsencsnecsesteeseseeecseee 
In a proceeding to vacate a decree on account of 
fraud, brought more than two years after the rendi- 
tion of the decree, no right thereto is shown where 
the evidence establishes that the facts were discovered 
within the two-year period of limitation provided by 
statute, and no valid reason for extending the period 
given. Watters v. Harris... icccccccccccscccssesssessecsecseseseee 


Conveyances. 

A conveyance is declared to be fraudulent when its 
object or effect is to defraud another or -the intent 
with which it is made is to avoid some duty or debt 
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due by or incumbent upon the party making the 
transfer. Van Steenberg v. Nelson 


. A conveyance between relatives which has the effect 


of hindering or delaying a creditor in the collection 
of his claim is presumptively fraudulent and, in litiga- 
tion between the creditor and the parties to the con- 
veyance over its alleged invalidity, the burden is on 
the parties to the conveyance to establish the good 
faith of the transaction. Van Steenberg v. Nelson... 
When it is charged that a conveyance between rela- 
tives was made to hinder, delay, and defraud credi- 
tors, the question of good faith is ordinarily a ques- 
tion of fact and not of law. Good faith may be 
established by proof of facts from which such in- 
ferences may reasonably be drawn. Van Steenberg 
v, Nelson 


. Where a grantee, at the time the conveyance is 


made, had knowledge of the intent of the grantor 
to hinder, delay, and defraud his creditors by the 
conveyance of his property, the conveyance is void 
as to existing creditors whether or not an adequate 
consideration was paid. Van Steenberg v. Nelson. 


. Where a husband and wife confederate to defraud 


creditors by transferring property of the husband 
to the wife, so that it cannot be reached by creditors 
of the husband, a personal judgment may be en- 
tered against the wife, provided it appears, or is 
clearly to be presumed, that she still retains the 
proceeds or her personal estate has had the benefit 
thereof in an amount equal to or in excess of the 
judgment rendered against her. Van Steenberg v. 
Nelson 


To establish a gift inter vivos two elements are nec- 
essary—an unconditional delivery of the property 
on the part of the donor, coupled with the intention 
to relinquish all further dominion over the same by 
the donor, and to vest full and complete title in the 
donee. Marley v. New York Life Ins. Co...0.0.......200.-0 
Statute with reference to certificates of stock ‘in 
building and loan association is in derogation of the 
common law and eliminates all legal refinements 
and technicalities growing out of judicial precedents 
determining the nature of the transactions therein 
described since the adoption of the act. Tobas v. 
Mutual Building and Loan Association. 
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Habeas Corpus. 
In a habeas corpus action to release a prisoner detained 


Highways. 
1. 


Homestead. 
1, 


under warrant of extradition, the fact that a com- 
plaint was filed against him in the demanding state 
is prima facie evidence that he was there charged 
with a crime. In re Application of Campbell............ 


Where a public road has been established by pro- 
ceedings under the statute and opened and traveled 
by the public for more than ten years, the public 
thereby acquires an easement therein, and the court 
will not examine the original proceedings for the 
laying out of the road and determine whether or not 
they were valid. State ex rel. Draper v. Freese........ 
If the public has acquired no right by prescription or 
dedication to a way across the land of an individual, 
the court may examine the proceedings by which it 
was attempted to lay out a highway across the same, 
to ascertain whether or not the county board had 
jurisdiction to act, and the lapse of time alone will 
not supply a jurisdictional defect in the proceed- 
ings. State ex rel. Draper v. Freeze..i....ccecccec cee 
It is not essential that a public road be laid out 
upon the exact line prayed for in the petition, and 
slight variations in order to procure a more practi- 
cable route are permissible. State ex rel. Draper v. 
When the public acquires either title to or a perma- 
nent easement in a strip of land for a highway, it 
is presumed that the landowner either received full 
compensation or waived the right thereto at the time 
the right was acquired. This presumption applies 
to compensation for the land taken and to conse- 
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147 


147 


147 


quential damages to lands not taken arising from a 


subsequent proper construction of the highway, 
which must have been within the contemplation of 
the parties at the time the public acquired the right. 
Schmutte V. State. eecccccecccececscecssecssesesevecssecsueeserecesseeees 
Where the expense required to utilize the road pro- 
vided for in the express easement is not dispropor- 
tionate to the value of the property, no easement by 
necessity arises. Badura v. Lyons 


The homestead right of exemption of real property 
is not a proper subject for consideration upon pro- 
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ceedings for the confirmation of a sale of the alleged 
homestead on execution. Ehlers v. Campbell................ 
A controversy between a judgment creditor and his 
debtor over the claim of the latter that he has an 
exempt homestead estate in land upon which the 
sheriff has levied under an execution on the judgment 
is not an issue for the determination of the sheriff 
although notified of the claim and of objections 
thereto, Ehlers v. Campbell... c.ccceccccsccecesseseecescsecenseene 
If a judgment debtor has a valid right of homestead 
in real estate levied on and gives the sheriff, holding 
the execution, the statutory notice of his claim of 
homestead therein, a subsequent sale of said property 
is void. Ehlers v, Camopbell..........cccccccceccccesceecseceeceeneeeee 
Since the statute provides no method of determining 
the validity of such claim of homestead, when the 
same is disputed by the judgment creditor, the ques- 
tion should be determined in a proper action upon 
issues regularly joined, and unless and until such 
disputed right is so determined such sale will not be 
held to be invalid. Ehlers v. Campbelll...........00cccccecceee 


Husband and Wife. 


Improvements. 
Where a part owner contracts for, or authorizes the 


Where a husband and wife confederate to defraud 


creditors by transferring property of the husband to 
the wife, so that it cannot be reached by creditors of 
the husband, a personal judgment may be entered 
against the wife, provided it appears, or is clearly 
to be presumed, that she still retains the proceeds 
or her personal estate has had the benefit thereof 
on an amount equal to.or in excess of the judgment 
rendered against her. Van Steenberg v. Nelson........ 


making of, an improvement on the common property, 
his or her interest therein may be subjected to a 
lien for the entire cost thereof. Barry v. Barry........ 


Indictment and Information. 


1. 


The abrogation of the distinction between principal 
and accessory means that the same rule as to the 
information, conduct of the case, and punishment, 
heretofore applicable to a principal, should thereafter 
govern his aider, abettor, or procurer, and that no 
additional facts need be alleged in an information 
against such accessory than are required against the 
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principal. Matteson v. State............ecccccecceseteeteeeeeseeenaee 15 
2. One who aids, abets, or procures the commission of 

a crime may be charged in simple and direct terms 

as if he were the principal offender, but a statement 

of the manner of his participation in the crime does 

not make the information bad. Matteson v. State... 15 
3. In charging the commission of an offense in an in- 

formation, it is not necessary that the exact words 

of the statute be used, provided the words employed 

are the equivalent in meaning of those contained 

in the statutes. Hans 0. State. ii... .ceceecccecccessceseeseeee 67 


4. The court will give the words used in the information 
their ordinary and commonly accepted meaning, and 
and when viewed in this light, if the words employed 
mean the same thing as those found in the language 
of the statute denouncing the offense, the information 
will be upheld. Hans v. State... n...2..cececceeeeeeeee ees 67 


5. It is proper to set out the aggravation of a criminal 
offense justifying the heavier penalties contemplated 
by the habitual criminal law either in the count 
charging the crime or in a separate count in the 
information. Jomes VU. State.......---..cc-cecsceecceseeeneeeeeeee 219 


6. To charge a statutory offense, the information or 
complaint must contain a distinct allegation of each 
essential element of the crime as defined by the law 
creating it, either in the language of the statute 
or its equivalent. Sedlacek v, Staite... ..cecceseceeeeee ee 834 

7. Where a statute states the elements of a crime, it is 
generally sufficient, in an information or indictment, 
to describe such crime in the language of the statute. 
Sedlacek V. States... eececsccccecesceeeeesececseencecceesessceceeveesececeeees 834 


8. An indictment or information meets all constitutional 
requirements (1) if it shows that the acts which 
defendant is charged with. committing amounted to 
a crime which the court had power to punish, and 
that it was committed within the territorial juris- 
diction of the court, (2) if it informs the defendant 
of the nature of the charge against him, and (3) if 
it constitutes a record from which it can be de- 
termined whether a subsequent proceeding is barred 
by the former adjudication. Sedlacek v. State........ we §=68834 


9. If the information or indictment apvrises the de- 
fendant with reasonable certainty of the accusation 
against him so that he may prepare his defense and 
plead the judgment as a bar to a subsequent prose- 
cution for the same offense, it meets the fundamental 
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Injunctions. 
1. 


Innkeepers. 
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purposes of an information or indictment, as well 
as constitutional requirements. Sedlacek v. State...... 
An information alleging that the breaking and enter- 
ing was done willfully, maliciously, and forcibly is 
sufficient to advise the accused that the state alleged 
that the property entered did not belong to him, and 
that his entry was unlawful and felonious. * Sedlacek 


The willful violation of an injunctive order consti- 
tutes criminal contempt and is punishable as such. 
Smolezyk V. Ga8ton...cc.ccccccecceeseccseeesesecccseeeceesesseecesssesenees 
An attempt to avoid the effect of an injunctive order 
by subterfuge is as much a contempt of court as 
though accomplished by direct action. Smolezyk v. 


To authorize a court of equity to interfere by injunc- 
tion, the facts averred by the petition and established 
by proof or admission must show that if an injunction 
be denied, the complainant will suffer irreparable in- 
jury for which he has rio adequate remedy at law. 
Halligan v. Blader... .eccccccccccessescscececcnencensaeccecessenceceeeess 
Injunction is a proper remedy to be used by the state 
in the protection of public rights, property, or wel- 
fare, whether or not the acts complained of violate 
a penalty statute and whether or not they constitute 
a nuisance, State v. Chicago & N. W. Ry. Co............. 


. A party seeking an injunction must establish by 


competent evidence every controverted fact necessary 
to entitle him’to relief. Injunction will not lie unless 
the right is clear, the damage is irreparable, and 
the remedy at law is inadequate to prevent a failure 
of justice. Faught v. Platte Valley Public Power & 
Tprt. District’. i lcs ci tos iscanse dase ot ccace ce easnatsas 


- A latent defect in hotel furniture in a guest room 


is one which is concealed, is an incident of ordinary 
wear, and is so developed as to render discovery 
impossible in the exercise of ordinary and reasonable 
inspection and care. McMahon v. Regis Hotel Co..... 
The law imposes a duty on an innkeeper to furnish 
safe premises to his guests, and to provide the cus- 
tomary articles of furniture, which may be used by 
them in the ordinary and reasonable way, without 
danger. McMahon v. Regis Hotel Co.....e.ccceccccccccccccccee 
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3. 


Insurance. 


1. 


The duties and liabilities of an innkeeper are not 
those of an insurer and extend only. to the exercise 
of reasonable care, which must be determined from 
the circumstances of each case. McMahon v.. Regis 
U6 114-1 Me OX 0 PESOS PSO SDs ene SESE REPRE? eee cre ne eee Ee 
A hotel must be kept reasonably safe for all guests, 
but the proprietor of a hotel is not an insurer against 
accidents, McMahon v. Regis Hotel Co..............-.000 
A guest, who seeks to recover damages from an 
innkeeper for personal injuries accidentally caused 
by the breaking of a piece of furniture, has the bur- 
den of establishing that the innkeeper negligently 
failed to exercise ordinary and reasonable care in 
relation thereto. McMahon v. Regis Hotel Co........... 
The proprietor of a public place of business, such 
as a restaurant, is not an insurer of a patron against 
personal injuries inflicted by other persons on the 
premises who are in no manner connected with the 
business, but is liable therefor only when he is 
negligent. Hughes v, Conighio...........c.1ccccsccccseeeeceeceeseeeee 
While the proprietor of such an establishment is 
bound to exercise reasonable care to prevent personal 
injuries to his patrons by such persons, and the 
standard of care required in such cases is always 
the conduct of an ordinarily prudent person, never- 
theless the degree of care required is graduated ac- 
cording to the danger attendant upon the activities of 
the business pursued and depends upon the facts 
and circumstances surrounding each particular case. 
Hughes v. Comighto....0.....2-.cccsc0ccessscsecececcescesecsenseeseeeeseseeeee 
The proprietor of a place of business who holds it 
out to the public for entry for his business purposes 
is subject to liability to members of the public while 
upon the premises for such a purpose for bodily 
harm caused to them by the accidental, negligent, or 
harmful acts of third persons, if the proprietor by 
the exercise of reasonable care could have discovered 
that such acts were being done or were about to be 
done, and could have protected the members of the 
public by controlling the conduct of the third persons 
or by giving a warning adequate to enable them to 
avoid harm. Hughes v. Coniglio 


An insurance policy insuring an automobile dealer 
against theft, larceny, robbery, and pilferage con- 
taining an exception against coverage in these re- 
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spects if the insured voluntarily parts with possession 
of an automobile, whether or not induced so to do by 
any fraudulent scheme, trick, device, or false pre- 
tense or otherwise, exempts the insurer from liability 
in case a prospective purchaser with the consent of 


- the insured takes an automobile out for inspection 


and converts it to his own use. Boyd v. Travelers 
BUC TNS; CO ecvziaieiscccctvctsce.ccavesdecinencetscicccdeceucpanednssendcsvseetsqez 
In the absence of evidence of custom or usage, or of 
a contrary intent between parties, or restrictive or 
qualifying language in an insurance policy, the term 
possession must be given its commonly understood 
meaning. Boyd v. Travelers Fire Ins. Co................. 
On the principle that equity regards as done that 
which ought to be done, the courts will hold that 
change of beneficiary has been accomplished where 
the insured has done all that he could to comply with 
the provisions of the policy, as where he sent a 
proper written notice or request to the home office of 
the company but was unable to send the policy by 
reason of circumstances beyond his control, where it 
had been lost, or was in the possession of another 
person who refused to surrender it, or was otherwise 
inaccessible. Marley v. New York Life Ins. Co 


The provisions of a life insurance contract providing 
for the manner in which an assignment thereof, or 
change of beneficiary is to be made is incorporated 
therein for the benefit of the insurer; if the insurer 
waives compliance with such provisions, the failure 
to comply therewith cannot be raised by third per- 
sons. Marley v. New York Life Ins. Cou... 


By statute, one who solicits an application for insur- 
ance of any kind, or who, with authority, receives 
or receipts for any money on account of or for any 
contract of insurance made by him, although the 
policy may not be signed by him, shall be deemed, 
to all intents and purposes, the agent of the insur- 
ance company. Mogil v. Maryland Casualty Co 
When a soliciting agent of an insurance company and 
the insured mutually agree upon the terms and condi- 
tions of the insurance contract, and the policy later 
issued by the company omits one of the essential ele- 
ments of the contract, which is not discovered by the 
insured until after a loss occurs, he may then have 
the policy reformed so as to express the real agree- 
ment of the parties, and his failure to promptly ex- 
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amine the policy when received and discover the de- 
parture therein from the real agreement will not 
defeat his right to have reformation of the policy. 
Mogil v. Maryland Casualty Co.......-....:01ccecceeeeeeeeeeeneee 1087 


Interest. 

In a suit for contribution, in the absence of an agree- 
ment to the contrary, the amount to be recovered 
bears interest at the statutory rate calculated from 
the date of the payment. Exchange Elevator Com- 
pany V. Marshall... ceecccccccceseccecccceeseseeeseeesenscsesesssnesneeeees 48 


Irrigation. 
To authorize a court of equity to interfere by injunc- 
tion, the facts averred by the petition and established 
by proof or admission must show that if an injunction 
be denied, the complainant will suffer an irreparable 
injury for which he has no adequate remedy at law. 
Halligan V., Flandetn.cccccccccccccccceccecceceeceeneceseseteeeeeeseeeeeeceeee 709 


Judges. ; 

The fact that a trial judge has expressed an opinion 
upon a question of law, applicable to undisputed or 
admitted facts, does not subsequently disqualify him 
in the trial of a cause involving such question. In re 
Eistate of Grdry a. cecceccccccccccccecccseceeecseessesessenseesececeeee 117 


Judgments. 

“ 1. A judgment record which shows that a matter was 
submitted to the court upon the pleadings and the 
evidence cannot be impeached, in a collateral pro- 
ceeding to enforce the judgment, by parol evidence 
that the judgment was taken without proof being 
offered. Exchange Elevator Company v. Marshall... 48 

2. Where it appears that one of. two joint and several 
makers of a promissory note, secured by real estate 
mortgage, had paid his proportionate share of the 
principal debt prior to the foreclosure, and a defici- 
ency judgment was rendered against the defendants 
finding that they were jointly and severally liable for 
the debt, the fact that the trial court refused to 
order the deficiency judgment satisfied first out of 
the property of the nonpaying debtor does not bar 
the paying debtor from asserting whatever rights 
he may have against the nonpaying debtor arising 
as a result of a subsequent additional payment to 
the judgment creditor. Exchange Elevator Company 
a La 1] | 48 
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8. Where the debt has been reduced to judgment and 
one debtor has paid more than his proportionate 
share of the common debt, the paying debtor is en- 
titled to have the judgment assigned to himself or 
to someone else for his benefit, Exchange Elevator 
Company ¥. Marshalllau...eecccccceceeccesecseeecesseceeceenseeesesenee _ 48 
4. Where a person seeking to enforce payment of a 
judgment has shown that he was a joint and several 
debtor, that he had paid his proportionate part of 
the debt and a substantial part of the balance, and 
that the judgment had been assigned to a third 
party for his benefit, it is not necessary that he first 
maintain a separate suit for contribution. Exchange 
Elevator Company v. Marshall... eccecceeeceereeeeenees 48 
5. An action to enforce the judgment may be prosecuted 
in the name of the assignee. Exchange Elevator Com- 
Panny Vi Marsha lai a cceeccccceccsccsecceccecceeecesttessenecesesecseeeees 48 


6. Under staute, it is only when a judgment is clearly 
shown to have been obtained by fraud or false testi- 
mony and which it would be against good conscience 
to enforce that, upon application of the unsuccessful 
parties, accompanied by a proper showing of due 
diligence, such judgment will be vacated. County of 
Lincoln v. Provident Loan & Investment Co...............-- 169 


7. In civil cases a court of general jurisdiction has in- 
herent power to vacate or modify its own judgments 
at any time during the term at which they are rend- 
ered. Barney v. Platte Valley Public Power and Irri-' 
GAbION District .........eecscceeceeeeseensceneesenseecesesnenee ost nt, 875 


8. Good practice requires a motion to set aside a default 
judgment to be accompanied by the proposed answer 
in order that it may be determined whether there is 
‘a sufficient defense to the action. Barney v. Platte 
Valley Public Power and Irrigation District................ 375 


9. Where a default has been regularly entered it is 
largely within the discretion of the trial court to say 
whether the defendant shall be permitted to come in 
afterwards and make his defense and, unless an abuse 
of discretion be made to appear, this court will not 
interfere. Barney v. Platte Valley Public Power 
and Irrigation District.............ceeceecceeeeeeeeeeeeeeneseeeeeeees 375 


10. Ordinarily, where a judgment has been entered by 
default and a prompt application made at the same 
term to set it aside, with a tender of an answer dis- 
closing a meritorious defense, the court should, on. 
reasonable terms, sustain the motion and permit the 
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11. 


12. 


18. 


14, 
15. 


16. 


17. 


18. 


19. 


cause to be heard upon the merits. Barney v. Platte 
Valley Public Power and Irrigation District............... 
If any delay or expense is occasioned by application 
to vacate judgment, the trial court should impose 
such proper terms as to the payment of costs, as in 
its discretion, it determines to be proper. Barney v. 
Platte Valley Public Power and Irrigation District.... 
When a district brought condemnation proceedings 
and thereby exercised the power of eminent domain 
and therein designated the extent of the interest in 
the lands that it required then, on appeal to the dis- 
trict court, the question of the reasonable necessity 
of the extent of the taking for the use intended was 
in issue and if objected to by the owner could and 
should have been raised therein. Where the owner 
failed to do so in that proceeding he cannot raise the 
question here. Burnett v. Central Nebraska Public 
Power and Irrigation District. ...........0.:1cccccscececesseesee 
Where there has been a judicial determination in a 
prior action with reference to the sufficiency of the 
service of publication upon a party defendant in a 
tax-foreclosure action and the decree therein is held 
valid, a subsequent action by such party attacking 
the insufficiency of service in such case by publication 
is in effect a collateral attack on a valid judgment 
and cannot be maintained. Katz v. Swanson.............. 
If it appears that no jurisdiction was acquired over 
a defendant in the manner required by law, a judg- 
ment rendered against him is void. Ehlers v. Grove... 


Every court possesses inherent power to vacate a 
void judgment, either during the term at which it 
was rendered or after its expiration. Ehlers v. Grove 


Where a judgment is void for want of jurisdiction 
over the person of the defendant the latter may wait 
until an effort is made to enforce the judgment before 
instituting proceedings to have such judgment voided 
or set aside. Ehlers v. Grove 


The lapse of time is not a bar to the granting of the 
motion to vacate void judgment. Ehlers v. Grove.... 


A proceeding to vacate and set aside a judgment 
for the reason that it is void must be brought in the 
court in which the judgment was rendered. Ehlers v. 


It is not necessary that a meritorious defense be 
shown on the part of the defendant in resisting a 
void judgment. Ehlers v. Grove 
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A void judgment may be set aside at any time upon 
motion made to the court. EKhlers v. Grove... 
Where there has been a judicial determination in a 
prior action with reference to the sufficiency of the 
service of publication upon a party defendant in a 
tax-foreclosure action and the decree therein is held 
valid, a subsequent action by such party attacking the 
insufficiency of service in such case by publication 
is in effect a collateral attack on a valid judgment and 
cannot be maintained. Katz v. Swamnson.........2....0-0++ 
Where a petition alleges fraud upon the procuring 
of service by publication and fails to set forth that 
the facts constituting the alleged fraud were not dis- 
covered within two years after the trial, and fails to 
show any reason for extending the two years allowed 
by statute for modifying judgments procured by 
fraud, equity is powerless to relieve. Katz v. Swan- 


Where a judgment is attacked in other ways than 
by proceedings in the original action to have it va- 


‘ eated or reversed or modified or by a proceeding in 


equity to prevent its enforcement, the attack is a col- 
lateral attack, Katz v. Swanson...........22:c.cccceceseeereeeeeeeee 
In a proceeding to vacate a decree on account 


147 


704 


791 


791 


791 


of fraud, brought more than two years after the . 


rendition of the decree, no right thereto is shown 
where the evidence establishes that the facts were 
discovered within the two-year period of limitation 
provided by statute, and no valid reason for extend- 
ing the period given. Watters v. Harris.......--.:.000+ 
It is a general rule that a court of equity will not 
vacate a decree rendered in a case after the term at 
which it was rendered has expired where the party 
complaining had full notice and knowledge of the 
pendency of the suit and took no steps to protect his 
interests at that time. Watters v. Harris.............--..- 


Judicial Sales. 


ne 


Owners and others interested in realty, sold under 
decree foreclosing valid tax-sale certificate, where 
foreclosure was commenced more than two years sub- 
sequent to issuance of tax-sale certificate, are barred 
from the right-of redemption on confirmation of such 
judicial sale. County of Lincoln v. Provident Loan 
& Unvestment CO... .c.cceccccce cee cescesseecesceecceeceeteseececeeeeeeseecee 
Substantially increased bids for property sold at 
judicial sale to satisfy a decree based upon a tax- 


1081 


1081 


169 


VoL. 147] INDEX 


Juries. 


sale certificate made before confirmation of the 
sale to the highest bidder are sufficient evidence to 
support a finding of the trial court that confirmation 
should be denied and a new sale ordered. County of 
Gage v. Beatrice Neb. Water Co.....2...:.2cc-ccesseseeerceneessveee 
The only matters inquired into and adjudicated in 
the proceedings for confirmation of a judicial sale 
are those steps which the law requires shall be had 
and done for the satisfaction of the decree. Ehlers 
OEM OL 01,07 O11, | RoR eee nO Ee 
The trial court has a duty to determine, by unre- 
stricted means, whether at execution sale the price 
bid is adequate or whether at a subsequent sale 
more would be realized. Ehlers v. Campbell................ 
The only matters inquired into and adjudicated in 
the proceedings for confirmation of a judicial sale 
are those steps which the law requires shall be had 
and done for the satisfaction of the decree. Volz v. 


An order confirming a judicial sale of real estate 
under a writ of execution will not be reversed on ap- 
peal for inadequacy of price, when there was no 
fraud or shocking discrepancy between the value and 
the sale price, and where there is no satisfactory evi- 
dence that a higher bid could be obtained in the event 
of another sale. Volz uv. Vola..c..cecececceccscsceesceseessees 


In impaneling a jury all challenges for cause shall 


be tried to the court. Lee v. State... cece 


It is the province of the jury to harmonize the testi- 
mony insofar as that is possible and, in case of con- 
flict, to decide as to the weight to be given the testi- 
mony of the various witnesses. Arman v. Structiform 
ENGgtreer ing CO... eesesecesesccescsesececesesesveesusesesesesesesessesenseseseres 


The statute requiring the nonseparation of the jury. 


after the case is submitted to them is for the pro- 
tection of both the state and the defendant. The de 
fendant has a right to have the jury kept together 
after a final submission until they agree upon a ver- 
dict, or are discharged by the court. It is, however, 
a right that can be waived. Sedlacek v. State............ 
After the jury has retired to deliberate, the testi- 
mony of a witness may be read to it at its request 
in open court in the presence of the defendant, where 
counsel for defendant is absent at his own request 
under circumstances that show approval of both 
/ 
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defendant and court, and counsel has knowledge of 
the jury’s request and the court’s intention to comply 
therewith in ample time to have been present in 
court if he so desired. Sedlacek v. State................---. 
Where there is a reasonable dispute as to what the 
physical facts show, and the conclusions to be drawn 
therefrom, and when the evidence of the witnesses is 
in sharp conflict, the credibility of each witness, the 
probative weight to be given to his testimony, and 
any proper inferences therefrom are questions lying 
clearly within the sole province of the jury. Dischner 
v. Loup River Public Power District... 


Justices of the Peace. 


1. 


An appeal from the county court or justice of the 
peace to the district court must be taken within 30 
days, unless prevented by some act or neglect of the 
court. Lynde V. Wurtaii...ccccccccceceecsnncceecesceeceseesesesceeeee 
The rule whereby the right to appeal from the 
county court or justice of the peace is not destroyed 
by failure to perfect the appeal within the time lim- 
ited by law, where the delay is caused solely by the 
default of the officer, relates only to the failure of 
the officer to perform a duty imposed upon him by 
Taw, Lynde UV. WUrt an... ccececccceccecceecceeeseseeeeeseeeceeessccneeeee 


Landlord and Tenant. 


1. 


A lease of educational lands constitutes a contract 
between the state and the lessee, and is personal 
property. State v. Platte Valley Public Power and 
Trrigation District... .c..scccceeceseeeeceececneeeeeeeeeeeseesteeeenes 
A tenant for a term has a property right which is 
protected by the Constitution. State v. Platte Valley 
Public Power and Irrigation District .......2.00.10c00000-- 
If a leasehold interest is taken, or injured, the lessee 
is entitled to a sum which will restore the money loss 
consequent to the taking or injury. This consists gen- 
erally of the fair market value of the leasehold or un- 
expired term of the lease, and is said to be the differ- 
ence between the rental value of the remainder of 
the term and the rent reserved in the lease. State v. 
Platte Valley Public Power and Irrigation District.... 
Under the provisions of the lease involved in this 
case, there can be no difference between the rental 
value of the remainder of the term and the rent re- 
served in the lease, unless it be shown that the value 
of the use based upon the fair market value of the 
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Laws. 


land is more than the six percent required by the 
statute as the rental value of the land. State v. 
Platte Valley Public Power and Irrigation District... 


Where the rent reserved equals or exceeds the rental 
value, the lessee has suffered no loss and cannot re- 
cover. State v. Platte Valley Public Power and Irri- 
Gation District oo... cc cicccccccseceeeeevecenseeseeeccecesnenecceeteeeseees 


Where possession of real estate is entered upon under 
an agreement with the owner with reference to the 
occupancy and not as owner, the occupant cannot 
assert ownership by adverse possession unless he 
first surrenders his possession, or by some unequivo-~ 
cal act notifies the landlord that he no longer holds 
under the agreement made. Garner v. McCrea........ 


Continued possession by a tenant is not such a part 
performance of a verbal contract for the purchase of 
land as to take the case out of the statute of frauds. 
Possession, to constitute evidence of part perform- 
ance, must be clearly shown to refer to and result 
from the contract and not the lease. Herbstreith 


In an action by a tenant to recover rental over- 
charges and damages from a landlord under the 
Federal Emergency Price Control Act of 1942, the 
establishment by law or order of proper authority 
of the ceiling price claimed to have been violated 
must be proven by competent evidence to sustain a 
recovery, Powell v. Anderson. 


In an action by a tenant against a landlord to re- 
cover overcharges and damages under the Federal 
Emergency Price Control Act, an instruction to 
the jury that it should bear in mind that statute 
was a vital emergency statute and should be strictly 
enforced was an improper invasion of the function 
of the jury and constitutes prejudical error. Powell 
v, Anderson 


Neither a nonoccupying tenant nor his interest in 
jointly owned real estate may be charged for re- 
pairs or improvements on real estate in the absence 
of his consent, express or implied. Barry v. Barry 


The law of the domicile of the parties governs in de- 


termining the question of whether or not a child has 
been legally adopted. Riddle v. Peters Trust Co 
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Limitations of Actions. 

The right to damages for an obstruction of a stream 
by an insufficient culvert or drain does not accrue 
when the structure is built but when the overflow 
actually results. Schmutte v. State... eee 


Mandamus, 
Mandamus is a proper remedy to compel the perform- 
ance of a statutory duty to open and work established 
roads. State ex rel. Draper ¥. Freese...........cccceceeceteee 


Marriage. 

1. As a general rule the validity of a marriage is de- 
termined by the law of the place where it was con- 
tracted, and if it was valid there it will be held valid 
everywhere. Riddle v. Peters Trust Co..........2:.000-- 

2. Under the laws of Nevada a valid common-law mar- 
riage is proved when it is made to appear that a man 
and woman, against whom no disability existed, sus- 
tained the relation of husband and wife; that is, 
that they lived together as husband and wife and 
represented themselves to be husband and wife under 
such circumstances and conditions as to indicate 
that they intended to be husband and wife. Riddle 
wy. Peters Trust. € 0s2:.5. 22. oes cccedid a aca deseSedetnncledi eas 


Master and Servant. 

1. Negligence, as defined in cases arising under the 
Federal Employers’ Liability Act, is lack of due 
care under the circumstances; the failure to do what 
a reasonable and prudent man would have done, or 
doing what such a person would not have done under 
the existing circumstances. Ellis v. Union P. R. R. 


2. In a case under the Federal Employers’ Liability 
Act, the burden is upon the plaintiff to prove by a 
preponderance of the evidence that the employer was 
negligent in some manner as alleged in his petition, 
and that such negligence was the proximate cause, in 
whole or in part, of the injuries sustained. Ellis v. 
Union PLR. Re CO... cccccccececccceecccsesevseescnesesevecscavessessessesens 

3. The foreman of a switching crew movement will not 
be permitted to recover for an injury, due to his own 
negligent failure to act, merely upon the ground that 
possibly it might have been prevented if members of 
his crew in a secondary relation to the movement had 
done more, Ellis v. Union P. R. R. Co. 
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4. The master’s duty to provide his servants with a 
safe place to work extends to such part of the prem- 
ises only as he has prepared for their occupancy 
while doing the master’s work and to such other 
parts as he knows, or ought to know, they are accus- 
tomed to use while doing it. If the servant volun- 
tarily, and without custom or necessity, departs from 
the safe place to one more dangerous and is injured 
the master is not liable. Ellis v. Union P. R. R. Co. 18 
5. Where a master authorizes the use by an employee 
of an instrumentality in the performance of the mas- 
ter’s service, and the servant uses an instrumentality 
which is substantially the same kind as that author- 
ized, the use is within the scope of the employment. 
Rankin v. Western Union Telegraph Co.........cc0c.000+ 411 
6. A person is liable for the negligent operation of an 
automobile by his servant or agent only where such 
servant or agent, at the time of the accident, was 
engaged in his employer’s or principal’s business 
with his knowledge and direction. Shaffer v. Thull..... 947 


Mechanics’ Liens. 
To entitle one to a lien under the mechanic’s lien 
law the labor must have been performed or the mate- 
rial furnished by virtue of a contract or agreement, 
express or implied, with the owner of the real estate 
or his agent. Barry v, Barry .i...c.cccccccescccceceeeeeecenes 1067 


Mortgages. 

Where it appears that one of two joint and several 
makers of a promissory note, secured by real estate 
mortgage, had paid his proportionate share of the 
principal debt prior to the foreclosure, and a defici- 
ency judgment was rendered against the defendants 
finding that they were jointly and severally liable for 
the debt, the fact that the trial court refused to order 
the deficiency judgment satisfied first out of the prop- 
erty of the nonpaying debtor does not bar the paying 
debtor from asserting whatever rights he may have 
against the nonpaying debtor arising as a result of 
a subsequent additional payment to the judgment 
creditor. Exchange Elevator Company v. Marshall... 48 


Municipal Corporations. 

1. A prosecution for the violation of a city ordinance, 
which does not embrace any offense made criminal by 
the laws of the state, while in form a criminal prose- 
cution, is, in fact, a civil proceeding to recover a 
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penalty, and a preponderance of the evidence is all 
that is required to sustain a conviction. State v. 


Violations of ordinances and traffic regulations pro- 
mulgated by a city constitute evidence of negli- 
gence which a jury may properly consider along with 
all the other evidence and circumstances of the case in 
determining questions of negligence. Such violations 
are not negligence per se. Watson Bros. Transp. Co. 
wv. Chicago, St. P.. M. & O. RY. COe...e.s.-eccceteeceeeeeereee 


Negligence, as defined in cases arising under the 
Federal Employers’ Liability Act, is lack of due care 
under the circumstances; the failure to do what a 
reasonable and prudent man would have done, or 
doing what such a person would not have done under 
the existing circumstances. Ellis v. Union P. R. R. Co. 
In a case under the Federal Employers’ Liability 
Act, the burden is upon the plaintiff to prove by a 
preponderance of the evidence that the employer was 
negligent in some manner as alleged in his petition, 
and that such negligence was the proximate cause, in 
whole or in part, of the injuries sustained. Ellis v. 
Union: P) Re Re C0 scared otetectehe eeu Selene 
The plaintiff is required to present probative facts 
as distinguished from mere speculation or bare pos- 
sibility and the weight of the evidence upon both the 
question of defendant’s negligence and proximate 
cause must be more than a scintilla to justify their 
submission to a jury. Ellis v. Union P. R. R. Co......... 
The foreman in charge of a switching crew movement 
will not be permitted to recover for an injury, due 
to his own negligent failure to act, merely upon the 
ground that possibly it might have been prevented if 
members of his crew in a secondary relation to the 
movement had done more. Ellis v. Union P. R. R. Co. 
A railroad company will not be liable for injuries 
sustained by an employee where it was neither neces- 
sary nor customary for him, in performance of duty, 
to be in a position where he would be in danger of 
coming in contact with an obstruction on, over, or 
near its tracks, nor will it be liable where the ob- 
struction causing the injury was maintained by a 
third person without consent of the company and was 
not under its control. Ellis v. Union P. R. R. Co..... 
As a general rule it is negligence as a matter of law 
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for a motorist to drive an automobile so fast on a 
highway at night that he cannot stop in time to avoid 
a collision with an object within the area lighted by 
his lamps. Miers v. McMakeenn..u.....1...-2-:0ccc-cceececeneeeeneee 
The rule that a motorist must be able to stop within 
the area lighted by the lamps of his motor vehicle has 
no application in those cases where reasonable minds 
may differ on the question of whether or not the 
motorist exercised the care, caution, and prudence re- 
quired of him under the circumstances of the par- 
ticular situation. Miers v. McMaken..............:c02:0c000- 
In those cases where reasonable minds may differ on 
the question of whether or not the operator of an 
automobile exercised the care, caution, and prudence 
required of him under the circumstances of the par- 
ticular situation the issue of negligence on the part 
of the operator is one of fact to be determined by a 
jury. Miers v. McMaken 


Where different minds may draw different conclu- 
sions from the evidence in regard to negligence, the 
question should be submitted to the jury, but where 
the evidence shows beyond reasonable dispute that 
the plaintiff’s negligence is more than slight as com- 
pared with the defendant’s negligence, than it is 
proper for the trial court to instruct the jury to re- 
turn a verdict for the defendant. Halliday v. Ray- 
mond 


Negligence is never presumed, and cannot be in- 
ferred from the mere fact that an accident happened. 
Falliday v. Ray mMond.nn..a..ccccccccscececesesessesessneseseserecenssene 


A pedestrian, having obeyed the traffic signals and 
entered a pedestrian crosswalk at a street intersec- 
tion, ordinarily has a duty to look to the right and 
left for approaching traffic but not to the rear. Hailli- 
day v. Raymond. 


In the absence of a statute granting the right, dam- 
ages cannot be recovered against the state for negli- 
gence of any of its officers, agents, or employees. 
Schamutte 0. Staten... eececcccecesesencssssesesecessssesesssssssssuecesece 


Common carriers of passengers, such as city bus 
lines, are required to exercise the utmost skill, dili- 
gence, and foresight consistent with the business in 
which they are engaged for the safety of their pass- 
engers and they are liable for the slightest negligence 
proximately causing injury. Pruitt v. Lincoln City 
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A common carrier of passengers is liable for personal 
injuries to a passenger, if caused by the concurrent 
negligence of the carrier’s servant and third persons. 
Pruitt v. Lincoln City Lines.u.eccceciccccceenceeeeeeeeceecnee eee 
The physical facts are sufficient to bar a recovery 
for negligence only when they indisputably demon- 
strate that the collision out of which the cause of 
action arose was not caused by the party charged. 
Pruitt v. Lincola City Limes.ni...ececceececcecccssseeeeeeeeenenes 
Where an occupant of a motor vehicle is engaged in 
a common or joint enterprise with the driver and 
has an equal right to direct and control the operation 
of the vehicle, the contributory negligence of the 
driver is imputable to the occupant. This is so al- 
though one takes no actual control while the other 
is driving. Hofrichter v. Kiewit-Condon-Cunningham 
The negligence of the driver of an automobile for 
hire is not attributable to a passenger having no con- 
trol over the driver further than to indicate the 
route to be followed or the place to which the car 
is to be driven. Hofrichter v. Kiewit-Condon-Cun- 


Negligence will never be presumed from the fact of 
injury or death. Negligence, to support a verdict, 
must be established either by direct proof or by 
physical facts of sufficient potency from which a 
reasonable inference of the same may arise. Neither 
can negligence be based upon surmise, speculation, 
or conjecture. Britton v. Samucelson............1c-0c---ceeeeee 
When different minds may reasonably draw different 
conclusions from the same facts as to whether or not 
they establish negligence or contributory negligence, 
such issues should be submitted to the jury. Ham- 
GMONE DV. MOTTIS..c.aic.cccatcc pore eces taeda dade eda cashes e eat 
Where different minds may reasonably draw different 
conclusions from the adduced evidence or if there is 
a conflict in the evidence as to whether or not they 
establish negligence or contributory negligence and 
the degree thereof when one is compared with the 
other, such issues must be submitted to a jury. 
Thomison Vv. Buchler aa... ...cccccccccceceecercec eee eeneenseneeeee 
The proprietor of a place of business who holds it 
out to the public for entry for his business purposes 
is subject to liability to members of the public while 
upon the premises for such a purpose for bodily harm 
caused to them by accidental, negligent, or harmful 
acts of third persons, if the proprietor by the exer- 
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New Trial. 
1. 


cise of reasonable care could have discovered that 
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such acts were being done or were about to be done, ' 


and could have protected the members of the public 
by controlling the conduct of the third persons or 
by giving’a warning adequate to enable them to 
avoid harm. Hughes v. Coniglio..........--2:.-ccccsecceeeeeeeeees 
In negligence cases, the burden of proof is upon 
plaintiff to show by a preponderance of the evidence 
that an accident was proximately caused by some neg- 
ligent act charged, directly attributable to defendant, 
and to support a verdict, negligence must be so es- 
tablished, either by direct proof or by physical facts 
or circumstances, of sufficient weight from which a 
reasonable inference of the same may arise. Meyer 
v. Platte Valley Construction C0...........cccceceeeeeeeeeee 
If contributory negligence is relied upon by defendant 
as an affirmative defense, the burden is upon him to 
prove it by a preponderance of the evidence pertinent 
to that issue contained in the whole record, except 
in-so-far as the same may appear in evidence ad- 
duced for plaintiff. Meyer v. Platte Valley Construc- 
BION: CO ee Saeco aheccesscesccate sina ne di cste shee dad e Riteoe sang neeess eaeeottlene’ 
Where different minds may draw different conclu- 
sions from the evidence in regard to negligence, the 
question should be submitted to the jury. It is only 
where the evidence shows beyond reasonable dispute 
that plaintiff’s negligence is more than slight as com- 
pared with defendant’s negligence, that it is proper 
for the trial court to instruct the jury to return a 
verdict for defendant. Meyer v. Platte Valley Con- 
SEVUCTION: COsc:c.c oe shes sath ete ee 
When the driver of a motor vehicle entering an inter- 
section looks but fails to see an approaching motor 
vehicle not shown to be in a favored position, the 
presumption is that the driver of the approaching 
vehicle will respect his right-of-way and the question 
of his contributory negligence in proceeding to cross 
is ordinarily a jury question. Meyer v. Platte Valley 
CONSE UCcttON CO... case cececevesceeeseneeceeseseseseeveseeeeseeseceeeaceree 
Where evidence is in conflict and such that reason- 
able minds may draw different conclusions there- 
from, the questions of negligence and comparative 
and contributory negligence are for the determination 
of the jury. Gutoski v. Herman 


A new trial will not ordinarily be granted, over- 
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ruling the trial court, on the ground of newly dis- 
covered cumulative evidence or evidence which is 
merely impeaching in character. Hans v. State........ 


. Under statute, it is only when a judgment is clearly 


shown to have been obtained by fraud or false testi- 
mony and which it would be against good conscience 
to enforce that, upon application of the unsuccessful 
parties, accompanied by a proper showing of due 
diligence, such judgment will be vacated. County of 
Lincoln v. Provident Loan & Investment Co..........-..-- 
A new trial will not be granted upon the ground 
of newly discovered evidence, where such evidence is 
merely cumulative or impeaching or not of such con- 
trolling force as would probably change the result 
of the trial. Pruitt v. Lincoln City Lines.............---- 


When an affidavit of posting is a permitted method of 


proof it is sufficient if it states the notices were 
posted in the manner required by the statute. If the 
statute requires the notices to be posted in public 
places it is not necessary to specify the place. State 
ew rel, Draper V. FV COSC... cece eececesenccecceeteeeneceteseseeeeeee 


An officer can charge only such fees for the per- 
formance of services as are allowed by law. Services 
performed by an officer for which the statute does 
not expressly authorize a charge must be performed 
gratuitously. Ehlers v. Gallagher 


Where there is a want of any power in the officer 
to enforce payment, if refused, and payment is made 
voluntarily, with full knowledge of the facts, and at 
most only under a mistake of law, the fees paid can- 
not be recovered, there being no extortion. EKhlers v. 
GOGO RET cnccdc state oe ala ee es es 


The Nebraska Liquor Control Commission is a body 
created by the Legislature to carry into effect legis- 
lative policies embodied in the statute in accordance 
with legislative standards therein prescribed. State 
ex Tel. JORNSON V. CHASE. .0...--.ecceeceececcscerececevesesesseeneserseensee 


The duties of the Nebraska Liquor Control Commis- 


sion are performed without executive leave and, in 


the contemplation of the statute, free from executive 
control. State ex rel. Johnson v. Chase 
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Parent and Child. 
1. A person standing in loco parentis to a child is one 
who has put himself in the situation of a lawful par- 
ent by assuming the obligations incident to the paren- 
tal relation, without going through the formalities 
necessary to a legal adoption, and the rights, duties, 
and liabilities of such person are the same as those of 
the lawful parent. The assumption of the relation 
is a question of intention, which may be shown by 
the acts and declarations of the person alleged to 
stand in that relation. Austin uv. Austin... 109 
2. A child of a valid common-law marriage is a legiti- 
mate child and “lawful issue” within the meaning 
of the will herein in question. Riddle v. Peters 
Trust C0........0.-200000+ blast thsed cn svecudeaneeea Gusstbsiaiey, Havosesecugetel2 578 
3. In a divorce case, the provision for suitable mainten- 
ance for the minor children is entirely distinct from 
the allowance of specific alimony to the wife. The 
father continues to be liable for the support of his 
minor children after the divorce usually to the same 
extent as before. Gibson Vv. Gibson. .......::eccceceeeeeeee 991 


Parties. 

1, Where an action is started in the name of one party, 

and thereafter it is shown that other parties have 

succeeded to the interest, the defendant participates 

in the proceedings substituting the parties and in 

permitting the action to continue in the name of the 

original plaintiff and does not object either to the 

lack of capacity to sue of the original plaintiff or 

of the substitute plaintiffs, he will be deemed to have | 

waived any such objections. Eachange Elevator 

Company v. Marshallh..............ccecccecsceesececeeseeeeeceeceeeeenee 48 
2. The district court may in a cause of which it has 

jurisdiction determine any controversy between par- 

ties before it, when it can be done without prejudice 

-to the rights of others, or by saving their rights. In 

re Estate of Grblny..........cccccccecceeceece ee ee BiH LO 8 Bie 117 
8. The parties designated by statute as having the 

right to institute proceedings in the Supreme Court 

to reverse, vacate, or modify an order of the State 

Railway Commission must have either a substanial 

right, a property right, or a pecuniary right ad- 

versely or injuriously affected, or some right other 

than merely a general interest common to all mem- 

bers of the public adversely or injuriously affected. 

In re Application of Neb. Power C........2..:2201cceeee 324 
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Where an application is filed before the State Rail- 
way Commission for authority to issue and sell serial 
notes to retire preferred stock of a corporation, and 
objections are made to the jurisdiction of the com- 
mission to entertain the subject matter contained in 
such application, and such objections merely recite 
that the objector is a customer of the applicant using 
a large quantity of electric energy, and setting forth 
no allegations in the objections to disclose in what 
manner any right or interest of the objector is ad- 
versely or injuriously affected, the objector then 
does not have such a right or interest as would war- 
rant it in instituting proceedings in the Supreme 
Court. In re Application of Neb. Power Co................. 
A chose in action assigned for the purpose of col- 
lection may be sued in the name of the assignee if 
the assignee furnishes security for costs. Archer v. 


One who becomes the owner of a chose in action by 
assignment may, as the real party in interest, sue 
thereon in his own name without naming the assignor. 
Archer Us MUstehe. 2c. ccsciae sccstevaeeeseateteesecssdttcctscuceeades ves 
An assignee of a chose in action assigned for col- 
lection is a proper party plaintiff but he is not the 
real party in interest as to the cause of action. 
Archer V. Musick ...u......ccccccccccccsccecceccsescceecensceneccesneesscenneeses 
A demurrer on the ground of defect of parties is 
available where there is a joinder of unnecessary 
parties as well as where there is a nonjoinder of 
necessary parties. Archer v. Musick......0...2..:ccccccceeee 
Misjoinder of parties has reference to parties plain- 
tiff or defendant to a particular cause of action. 
Archer v. Musick............2.c-2:ccceeccceeenceeeeeeeeneceeeeeeeeseeeeeeesees 
Where there has been a misjoinder of causes of 
action but the parties to each cause are proper within 
the meaning of the statutes there is no defect of 
parties. Archer Vv. Musick. ..........22.:cc1ccecceceeeeeeeseeeeeeees 
An assignee of a chose in action to whom the legal 
title has been assigned in writing for the purpose of 
collection is a proper party plaintiff, and may main- 
tain an action thereon as the real party in interest. 
Archer Vv. Musick ..u........1.11cccecceecceeeseeceeeeeeseeeeneeeeeteneeneeeenee 
The statute which requires that causes of action 
united in one action must affect all the parties to the 
action, applies to parties plaintiff as well as defend- 
ant. Archer v. Mustek ...........:-.:ccceceeceseceeecteeeeeteeeeneeeeees 
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13. 


Paupers. 


1. 


Penalties. 


1. 


By virtue of statute, the plaintiff may unite several 
causes of action in the same petition if they are all 
included in the classification of “transactions con- 
nected with the same subject of action” or “con- 
tracts, express or implied.” Archer v. Musick............ 


The pauper statutes do not fix an obligation upon a 
grandparent to support grandchildren but provide a 
procedure where under certain conditions such an 
obligation may be created. In re Estate of Allen.... 
In the absence of the establishment of an obligation 
of a grandparent to support grandchildren agree- 
able to the provisions of the pauper statutes, the pro- 
visions thereof may not be considered as a considera- 
tion for an oral promise to support grandchildren. 
In re Estate of Allen.......ceccccccccceccceeceeeeeeeeeeeeeeeeeeteereeeees 


The impositions made by legislative authority for 
failure to return property for taxation or for failure 
to pay taxes when due, whether designated as interest 
or penalties, are no part of the tax. In re Estate of 


A prosecution for the violation of a city ordinance, 
which does not embrace any offense made criminal 
by the laws of the state, while in form a criminal 
prosecution, is, in fact, a civil proceeding to recover 
a penalty, and a preponderance of the evidence is all 
that is required to sustain a conviction. State v. 


The 50 percent penalty collected under statute for 
failure to list intangible property for taxation, 
though punitive as to the wrongdoer, is compensatory 
to the state and the subdivisions thereof entitled to 
share in the tax for the delay caused by the failure 
to list for assessment purposes and the subsequent 
derangement of tax records and collection processes. 
School District of the City of Omaha v. Adams........ 


An exaction contained in a tax staute which is 
remedial and compensatory as to the taxing body 
levying the tax is not within the contemplation of 
section 5, article VII, of the Constitution, even 
though it is termed a penalty and is punitive as to 
the delinquent taxpayer. School District of the City 
Of OMARA V. AdQM8.......ececccsececsececeeeeeceeeccesserecteeseeseteas 
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5. In the absence of statute to the contrary, interest, 
penalties, and costs collected on delinquent taxes 
follow the tax, and go to the state or its govern- 
mental subdivisions according as the one or the other 
is entitled to the tax itself. When two or more gov- 
ernmental subdivisions are interested in the tax, such 
interest, penalties, and costs should ‘be apportioned 
among them in the ratio of their respective shares 
of the tax. School District of the City of Omaha v. 

A MAINS 8s pencil aN open cent tla state Sanaa hed eo 1060 

6. The 50 percent penalty collected under statute should 
be distributed in the same manner as the tax on 
intangible property. School District of the City of 
OMARG V. A MQMS ooo cccscceeceececseeeeceeeecessececeeseeseeeeeeeeeaneeees 1060 


Pensions. 

1. The Firemen’s Pension Act provided for the pay- 
ment of a pension to a fireman who had become per- 
manently and totally disabled from accident or other 
cause while in line of duty. Evans v. City of Lincoln 163 

2. A fireman is permanently and totally disabled under 
the Firemen’s Pension Act when the disability from 
which he suffers renders him permanently unable to 
obtain, hold, or do any substantial amount of re- 
munerative work, either in his previous occupation 
or in any other established and recognized field of 
employment for which he is fitted. Hvans v. City 
Of LA Col tan. asccvens i nbeeitisatiacndassdincossdascetsaealsssactcacsiinasaccedebeacas 163 

8. Total disability contemplates the loss of earning 
power and in measuring such loss consideration will 
be given to the ability to earn wages, eligibility to 
procure employment generally, ability to hold a job 
obtained, and the capacity to perform the tasks of 
the work in which a person is engaged. Evans v. 

City Of LAN COUR csccccscs see. vadesncceedacussass Hick ck dec osustve Pes eeisesessees 163 

4. The provision of the Firemen’s Pension Act that one 
who is permanently and totally disabled in line of 
duty is entitled to its benefits, does not mean that a 
fireman must suffer accident or some violent injury 
in order to recover. It includes disability from any 
cause which a fireman may suffer in line of duty 
and includes sickness or disease contracted in line 
of duty and the results of overexertion, strain, in- 
halation of smoke, and extreme heat brought about 
in line of duty. Evans v. City of Lincoln........0000000..... 163 

5. The fact that a fireman may have had some health 
afflictions or body ailments before he became totally 
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Pleading. 


1. 


and permanently disabled will not necessarily defeat 
a recovery where it appears that such disability re- 
sulted from a cause arising in line of duty which 
combined with such preexisting conditions to produce 
the disability, and this is so even if such cause would 
not have produced serious physical disability if such 
disabled fireman had previously been in good health. 
Evans v. City of Lincoln... ecccceescceccccccceeeeeeeeeseeneeeeeneeee 
Evidence was sufficient to sustain the verdict of the 
jury that plaintiff was permanetly and totally dis- 
abled within the meaning of he Firemen’s Pension 
Act. Evans v. City of Lincoln ni..ccccccceccccecccesceececeeensenee 


The ordinary rule in civil actions is that if there 
is a complete failure to state a cause of action, the 
defect is regarded as a fundamental one which may 
be raised for the first time in an appellate court, 
but a pleading will be construed liberally, and if the 
defect is amendable, it will be held sufficient on ap- 
peal in the absence of objection in the trial court. 
The same rule is applicable in criminal proceedings. 
State Vv. NetUMe1 nan. iccecceccccecceeceecceceeeeeeeceeecatseteeenseeseeescens 
The joinder by an assignee of several unrelated 
causes of action in a single petition is vulnerable to 
a demurrer on the, ground of misjoinder of causes 
of action. Archer Vv. Musick... ..e..ccccccceceececeeeeeeeeseesee 
A demurrer on the ground of defect of parties is 
available where there is a joinder of unnecessary 
parties as well as where there is a nonjoinder of 
necessary parties. Archer v. Musich.........20.......00200---0 
When a litigant files an amended pleading, the aver- 
ments of which are inconsistent with the averments 
of his original pleading, the original is evidence 
which may be offered in the case as an admission of 
the litigant contrary to his claim in ‘the amended 
pleading. Arman v. Structiform Engineering Co..... 
An original pleading which has been superseded is 
not conclusive evidence, but competent, and to be 
given such weight as the trier of fact deems it en- 
titled. Arman v. Structiform Engineering Co...........-- 
A party may at any and all times invoke the language 
of his opponent’s pleading, on which a case is being 
tried, on a particular issue, as rendering certain facts 
indisputable; and in doing this he is neither required 
nor allowed to offer such pleading in evidence in the 
ordinary manner. Barnhart v. Henderson.............000-+ 
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When an admission is treated as a matter of pleading 
excusing the pleader’s opponent from offering evi- 
dence on the point admitted, the admission is neces- 
sarily conclusive as to the fact admitted, but it does 
not preclude the party making it from proving other 
independent facts in avoidance of those admitted. 
Barnhart v. Henderson .......2.22.0..ccccsseveceecseecseeeeerseeveeees 
A prayer for general relief in equity is as broad as 
the pleading and the equitable powers of he court. 
Halligan v. Elander .......c..ccccccceccececescceeeeeececceeseeccsneeeecees 
The dismissal of an original petition in equity does 
not necessarily carry with it a cross-petiton. How- 
ever, the distinction is made that if the cross-petiton 
is defensive merely, dismissal of the original dis- 
misses the cross-petition. Halligan v. Elander............ 
Where an allegation in the petition is admitted by 
the answer, the fact is established for the purpose 
of the case, and the court cannot disregard it. Barry 


An admission in an answer does not extend beyond 
the intendment of the admission as clearly disclosed 
by its context. Barry v. Barry .....cecccccccecceececceescerceeeeences 


Principal and Agent. 


Process. 


Where one, not assuming to act for himself, does an 


act for or in the name of another person upon an 
assumption of authority to act as an agent of the 
latter, even though without any precedent authority 
whatever, if the person in whose name the act was 
performed subsequently ratifies or adopts what has 
been done, the ratification relates back and supplies 
original authority to do the act. Barnhart v. Hender- 


When an affidavit of posting is a permitted method 
of proof it is sufficient if it states the notices were 
posted in the manner required by the statute. If the 
statute requires the notices to be posted in public 
places it is not necessary to specify the place. State 
ex rel. Draper V. F’v@@S6............0. cececneceeceseceeseneceeneeceeneeee 
A false return of service may be impeached by ex- 
trinsic evidence but such evidence must Be. clear and 
convincing. Ehlers UV. Grove...cceecccecccccccsesece teceeeseeesenseees 
A foreign unincorvorated association, organized to 
promote the social, moral, and intellectual interests 
of its members, cannot be properly served with proc- 
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ess by service of summons upon the Director of Insur- 

ance, when the basis of the action is unrelated to any 

matter connected with insurance. Hurley v. Brother- 

hood of R. BR. Tratnmen...u....2...ccececeeee ene eeneten ene eeee eee eeeees 781 
4, Service of process may not be properly had upon an 

unincorporated association, where it is not shown that 

such association was formed to carry on some trade 

or business, or to hold some species of property in 

this state. Hurley v. Brotherhood of R. R. Trainmen 781 
5. A labor union is not a corporation in this state by 

virtue of statute, and the method provided for ob- 

taining process on corporations is not applicable to 

such union. Hurley v. Brotherhood of R. R.Trainmen 781 
6. Where there has been a judicial determination in a 

prior action with reference to the sufficiency of the 

service of publication upon a party defendant in a 

tax-foreclosure action and the decree therein is held 

valid, a subsequent action by such party attacking the 

insufficiency of service in such case by publication is 

in effect a collateral attack on a valid judgment and 

cannot be maintained. Katz v. Swanson...........2........- 791 


7. Where in an action against a corporation defend- 
ant summons has been issued and a second corpora- 
tion defendant is added as a party defendant, and 
summons issued against both defendants before the 
original summons was returned “not summoned” the 
second summons was good as an original summons, 
the statute of limitations not having run. Clark v. : 
Village of Hemming ford... ...cccccccccccccccceeccesceeeeeeceeseeee ... 1044 


Public Lands. 
1, The school lands of this state are held in trust by 
the state under a contractual and constitutional ob- 
ligation to refrain from disposition or ‘alienation 
of the use of this property, except as allowed by 
the Enabling Act and the Constitution. State v. 
Platte Valley Public Power and Irrigation District..... 289 


2. Under the Constitution the Board of Commissioners 
there named, under the direction of the Legislature, 
has the power to lease said lands. State v, Platte 
Valley Public Power and Irrigation District..............-- 289 
3. Legislative direction, as to the terms under which 
school lands shall be leased, is subject to and limited 
by the obligation to preserve the trust property in- 
violate. State v. Platte Valley Public Power and 
Trrigation District 00.0. ...cccccccseececcscesssssccecessceceesenseeceeneseees 289 
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. The power of the Board of Commissioners of Public 


Lands and Buildings under the Constitution in leas- 
ing educational lands is subject to and limited by the 
terms imposed by the Legislature. State v. Platte 
Valley Public Power and Irrigation District............ 


. Anyone dealing with the school lands does so with 


knowledge of and subject to the trust obligations of 
the state and the legislative grant of power to the 
board as to the terms and conditions of the lease. 
State v. Platte Valley Public Power and Irrigation 
Distrittcs fic ceictiele aed ahecnstleidn eee aecnaesd eee 


. A lease of educational lands constitutes a contract 


between the state and the lessee, and is personal 
property. State v. Platte Valley Public Power and 
Trrigation District ......2..ccccccccccesececeeccceeseesceeteeesneceeneeeeens 
The administrative determination of the value of 
school lands by appraisement is for the purpose of 
securing a value as a basis for fixing the annual 
rent. State v. Platte Valley Public Power and Ir- 
Tigation District .......ecceccecceccecceeccececceeseeeeecneeceenseseeensseeenaees 
The legislative intent was that the apvraised value 
of educational lands should be at all times the fair 
market value of the leased premises. State v. Platte 
Valley Public Power and Irrigation District.............- 
The state is without power to alienate school lands 
without receiving their full value; it cannot reduce 
that value nor alienate it in part by lease; and school 
lands cannot be taken from the state by judicial 
process, unless that value is paid to the state. State 
v. Platte Valley Public Power and Irrigation District 
The Board of Educational Lands and Funds under 
the leasing provisions of the statute is without 
authority to sell directly or in effect a part of the 
fee. State v. Platte Valley Public Power and Irri- 
POON DiS ict isc. cinascccccssccerecspssadasosssedescabedesviseeshseecust vcs 
The land which the state leases constitutes the 
trust property. State v. Platte Valley Public Power 
and Irrigation District.........2..2:cccesccceeeeeeteeeeeeeeeeseeeenees 
Certain improvements placed on the land by the 
lessee remain the property of the lessee and do not 
become a part of the trust property of the state. 
State v. Platte Valley Public Power and Irrigation 
Distrte bichon co.c, soles aes a a tane sean es een de 
A lessee of educational lands has merely a right to 
a lease provided no other person offers a higher bid 
and return to the state. That right is not to be 
considered in determining the value of the leasehold 
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Railroads. 


1, 


when taken under eminent domain proceedings. 
State v. Platte Valley Public Power and Irrigation 
DAS Or 1b scsi eho ocen data saassncbustsgReadas Pesnses oe Steves aiden led 
Under statute, the value of the interest of the state 
and the lessee must be separately assessed. State v. 
Platte Valley Public Power and Irrigation District.... 
Where school land, belonging to the State of Ne- 
braska, was sold for seven dollars an acre, exactly 
according to the provisions of the Constitution in 
force on the date of such sale, and if, by changes 
in a river flowing along said land, new land is added 
thereto after the sale, such additional land belong to 
the present owner of such land. State v. Ecklund 


A railroad company will not be liable for injuries 
sustained by an emoloyee where it was neither neces- 
sary nor customary for him, in performance of duty, 
to be in a position where he would be in danger of 
coming in contact with an obstruction on, over, or 
near its tracks, nor will it be liable where the ob- 
struction causing the injury was maintained by a 
third person without consent of the company and was 
not under its control. Ellis v. Union P. R. R. Co..... 


A person who operates a vehicle upon a public street 
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508 


18 


for a lawful purpose, and who enters upon a portion 


thereof which the city has permitted a railroad com- 
pany to use in the conduct of its business, does not 
become a trespasser or a licensee so as to absolve the 
company of its duty to exercise ordinary care to pre- 
vent injury to him or his property. Watson Bros. 
Transp. Co. v. Chicago, St. P.. M. & O. Ry. Co........- 
When a railroad company and the operator of a truck 
are both making a lawful use of a public street, it is 
the duty of each to exercise ordinary care for his 
own safety and the safety of others. Watson Bros. 
Transp. Co. v. Chicago, St. P., M. & O. Ry. Co......... 


A defective car coupling which causes railroad cars 
to become disengaged from a switch engine and to 
run into a truck standing temporarily in the street 


880 


880 


on the railroad track is sufficient evidence from which 


the jury may infer negligence on the part of the rail- 
road company. Watson Bros. Transp. Co. v. Chicago, 
St. Pi, Me. & Ow RY. CO. coeececccc ccc ccseseececeesenennsececeeeceeee 


The Nebraska State Railway Commission has no 
power to regulate railroads to the extent that the 


880 


1174 


Rape. 


Receivers. 
Record examined and held sufficient to warrant an ac- 


Replevin. 
Where an action in replevin is brought to obtain pos- 
session of personal pronverty for the purpose of fore-. 
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Legislature has occupied the field by express statute. 
State v. Chicago & N. W. Ry. Co 


In a prosecution for rape, competent evidence must 
show beyond a reasonable doubt not only that defend- 
ant committed the act charged but that he did so 
under such circumstances that every element of the 
alleged offense existed, and where the evidence fails 
to meet that test, it is insufficient to support a 
conviction. Cascio v. State 


In a prosecution for rape, it is not essential that 
prosecutrix be corroborated by other witnesses as 
to the particular acts which constitute the offense. It 
is sufficient if she is corroborated as to material facts 
and circumstances which tend to support her testi- 
mony as to the principal fact, provided the jury must 
be satisfied from a consideration of all the evidence 
beyond a reasonable doubt of the guilt of the accused. 
Cascio v. State. 


If the testimony of the prosecutrix as to the particu- 
lar acts allegedly constituting the offense may all be 
true and still the act not have been against her will, 
or if her testimony in that regard is so inconsistent, 
contradictory, improbable, or incredible as to be self- 
destructive, and the corroborating evidence is of a 
doubtful character or wholly lacking in probative 
force or value, a judgment of conviction will be 
set aside for want of sufficient evidence to sustain 
it. Cascio v. State 


counting of the actual values of the assets of the 
business operations. Jacobson v. McWha 


closing a chattel mortgage thereon, and the property 
is not found, damages cannot be awarded where it is 
shown that the property had previously passed into 
the lawful possession of a trustee in bankruptcy, 
unless it affirmatively appears that the actual pos- 
session of the property had remained in the defendant 
or had been returned to him at the time the replevin 
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Sales. 


action was brought. Omaha U. S. Employees’ Federal 
Credit Union v. Brunson.........c.ccccscceeecee cesses eessereeecensees 


C.O.D. is a term that means collect on delivery, and 
arises only by contract. Barnhart v. Henderson........ 


Sheriffs and Constables. 


1. 


In all action against sheriffs or other officers for 
failure to return writs of execution, the inquiry is 
permitted whether the debt could have been collected, 
and whether its collection has been prejudiced by the 
acts of the defendant. Ehlers v. Gallagher................ 
An officer can charge only such fees for the per- 
formance of services as are allowed by law. Services 
performed by an officer for which the statute does 
not expressly authorize a charge must be performed 
gratuitously. Ehlers v, Gallagher .......00....ccccccecccceee 
Under a statute, which provides that a fee of one 
dollar be charged and collected for “levying writ of 
execution and return thereof,” a sheriff, in whose 
hands an execution has been placed for service, 
cannot charge a fee of fifty cents for making a re- 
turn thereto when no levy has been made thereunder. 
Bhhers v. Gallagher... ..cccc.cccccccececeecceceeceveeeccseveneeceeseeeeeece 


Specific Performance. 


States. 


Statutes, 


” Equity will grant specific performance of a parol 


agreement to convey real estate to another when the 
terms of the contract are established by evidence that 
is clear, convincing, and satisfactory, and where it 
has been wholly performed by one party and its 
nonfulfillment would amount to a fraud on that 
party. Garner v. MeCrede.i...ecccccceccccescesessccsceceeseneeeeeen 


In the absence of a statute granting the right, dam- 


ages cannot be recovered against the state for neg- 
ligence of any of its officers, agents, or employees. 
Schutte V. State... cece ccceccesceccecseoeen cece sssessecseseensecessteeese 


1. The act providing for filing of tax claims agaisnt an 


estate is a general law and not violative of section 
18, article III, of our Constitution. In re Estate of 
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The act providing for filing of tax claims against an 
estate does not violate the provisions as to uniformity 
nor create a separate classification contra to section 1, 
article VIII, of our Constitution. In re Estate of 
The Legislature used the terms in their ordinary 
and commonly accepted meaning, and when it used 
the term, “foeticide,” it meant the unlawful destruc- 
tion of an unborn child, in ventre sa mere, in any 
stage of gestation. Hans v. State. .i........eeeeccceceeeeeee 
The statute defining criminal abortion is not violative 
of that part of section 14, article III, of the Consti- 
tution of Nebraska, the same being: “No bill shall 
contain more than one subject, and the same_ shall 
be clearly expressed in the title.” Hans v. State........ 
In construing a statute, the legislative intention is 
to be determined from a general consideration of the 
whole act with reference to the subject matter to 
which it applies and the particular topic under 
which the language in question is found. The intent 
as deduced from the whole wil] prevail over that 
of a particular part considered separately. In re 
Application of RozgQll.u.......scscccccccecccccsecsceseeccessccssesseceecees 
As long as the interpretation of a statute is reason- 
able and not in conflict with legislative intent, it is 
a cardinal rule of construction. of statutes that ef- 
fect must be given, if possible, to the whole statute 
and every part thereof. It is the duty of the court, 

so far as practicable, to reconcile the different pro- 
visions so as to make them consistent, harmonious, 
and sensible. Just as an interpretation which gives 
effect to the statute will be chosen instead of one 
which defeats it, so an interpretation which gives 
effect to the entire language will be selected as 
against one which does not. In re Application of 
ROCG OU ceutical atl ibek bee ett tend ee Seca oletied, 
The provisions of the Constitution relating to titles 
are to be liberally construed so as to admit of the 
insertion in a legislative act of all provisions which, 
although no specifically expressed in the title, are 
comprehended within the objects and purposes of 
the act as expressed in the title, and to admit all 
provisions which are germane, and not foreign, to 
the provisions of the act as expressed in its title. 
In re Application of Rozgadl.... cece tcecccceececeeee teens 
The power of the Board of Commissioners of Public 
Lands and Buildings under the Constitution in leas- 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


ing educational lands is subject to and limited by the 
terms imposed by the Legislature. State v. Platte 
Valley Public Power and Irrigation District............... 
When the Legislature subsequently enacts legislation 
making related preexisting laws applicable thereto 
“as nearly as may be” it will be presumed that it 
did so with full knowledge of such preexisting 
legislation and the judicial decisions of this court 
construing and applying it. Halligan v. Elandev...... 
Legislative construction of a statutory or constitu- 
tional provision, although not conclusive upon the 
courts, when deliberately made is entitled to great 
weight. State ex rel. Johnson v. Chase...........-+..00+ 
The Legislature has, over a long period of years, 
interpreted the Constitution as permitting the crea- 
tion of boards, commissions, and agencies that are 
not executive departments within the constitutonal 
definiton. Such a commission is in Liquor Control 
Commission, which does not conform to the constitu- 
tional requirements for an executive department. 
State ex rel. Johnson V. CROSC.....0...2ccccccccceeeenececeee cee 
It will be presumed that the Legislature, in adopting 
an amendment, intended to make some change in 
the existing law, and the courts will endeavor to give 
some effect to any change made. Hurley v. Brother- 
hood of Re Ry Train mena... cecceee cence eneeeeeeeee nesee teense 
In considering an amendatory or substituted statute 
it is proper to consider the provisions of the law 
which were repealed in connection with the law 
which takes its place, in order to ascertain the legis- 
lative intent. Hurley v. Brotherhood of R. R. Train- 


By eliminating the word “union” from the list of 
organizations, societies, and orders set forth in a 
section of the statutes, prior to its amendment in 
1935, the Legislature manifested a plain intent to 
exclude labor unions from the operation of the 
statute. Hurley v. Brotherhood of R. R. Trainmen.... 


Statute requiring proper lights on main-line switch 
stands under specified conditions, is not so indefinite 
and uncertain of meaning as to be void as a penal 
statute under the due process clauses of the state 
and federal Constitutions. State v. Chicago & N. W. 


It is a fundamental rule of statutory construction 
that the usual and ordinary meaning of words will 
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be used in construing a statute. Special or technical 

definitions will not be applied as a means for declar- 

ing legislative acts void for indefiniteness and un- 

certainty. State v. Chicago & N. W. Ry. Co............. 970 
17. Rejected amendments to a statute may properly be 

considered in determining legislative intent, but they 

cannot be so used to overcome an intention plainly 

expressed in the act. State v. Chicago & N. W. 

FEY COR cs Mint eh taal esac techeal sine Sin Rae cinY hae ok 970 
18. The intent of the Legislature in enacting statute 

governing firemen was to make certain that volun- 

teer firemen meeting the requirements of the act, for 

the purposes of the act should be included within 

the classification of persons in the service of a 

municipality under any appointment or contract 

of hire, express or implied, oral or written. Clark v. 

Village. of Hemming ford .uii.....c.csscccccceceeveeeeeeeeeseeeeesenceneees 1044 


Statute of Frauds. 
1. Oral agreements for the sale of lands are void on 
their face as within the statute of frauds because not 
in writing, even though proved by clear and satis- 
factory evidence, unless there has been part perform- 
ance by the promisee which is solely referable to 
the contract sought to be established and not such as 
might be referable to any other contract or situation. 
Herbstretth V. Wad s.i..cecccceccccecceecceneenecscececeneceeseeceeeeneees 805 
2. Continued possession by a tenant is not such a part 
performance of a verbal contract for the purchase 
of land as to take the case out of the statute of 
frauds. Possession, to constitute evidence of part per- 
formance, must be clearly shown to refer to and 
result from the contract and not the lease. Herb- 
BOT CtH: V. WUE. cess cceecssatecededacsidsneeeececteoselvqcstiediessatasecnest 805 
8. The payment of the consideration, or a part thereof, 
is not of itself a sufficient part performance to take 
an oral agreement out of the statute of frauds. 
Herbstreith v. Walls. ........eccesecceecececceeeceececeeeeeeeeeeceeeereeeaees 805 
4. Where, acting under an oral contract for the trans- 
fer of an interest in land, the purchaser with the 
assent of the vendor takes possession thereof or re- 
tains a possession thereof existing at the time of the 
bargain, and also pays a portion or all of the pur- 
chase price, the purchaser or the vendor may spe- 
cifically enforce the contract. Herbstreith v. Walls 805 
5. Under statute of frauds, every special promise to 
answer for the debt, default, or misdoings of another 
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Streets. 


person is void, unless the same or some memorandum 
thereof is in writing. In re Estate of Allen.......0....... 


- A pedestrian, having obeyed the traffic signals and 


entered a pedestrian crosswalk at a street intersec- 
tion, ordinarily has a duty to look to the right and 
left for approaching traffic but not to the rear. 
Halliday v. Raymond. oce.c..cc.ccccceccsseeeeeveeseesevecetesessesseeeee 
The general public has a right to the reasonable use 
of a public street and every part thereof, whether or 
not it is also occupied by railroad tracks. Watson 
Bros. Transp. Co. v. Chicago, St. P., M. & O. Ry. Co. 


. A person who operates a vehicle upon a public street 


for a lawful purpose, and who enters upon a portion 
thereof which the city has permitted a railroad com- 
pany to use in the conduct of its business, does not 
become a trespasser or a licensee so as to absolve 
the company of its duty to exercise ordinary care to 
prevent injury to him or his property. Watson Bros. 
Transp. Co. v. Chicago, St. P., M. & O. Ry. Co......... 


. When a railroad company and the operator of a 


truck are both making a lawful use of a public street, 
it is the duty of each to exercise ordinary care for 
his own safety and the safety of others. Watson 
Bros. Transp. Co. v. Chicago, St. P., M. & O. Ry. Co. 
A defective car coupling which causes railroad cars 
to become disengaged from a switch engine and to 
run into a truck standing temporarily in the street 
on the railroad track is sufficient evidence from 
which the jury may infer negligence on the part of 
the railroad company. Watson Bros. Transp. Co. v. 
Chicago, St, P., M. & O. RY. Cv ..cccccecccccceccceseeeecceeeneeee 
An operator of a motor vehicle has the right to use 
the public streets and to stop his vehicle thereon for 
a reasonable time in the enjoyment of such use. 
Whether or not the use made of the street was rea- 
sonable is a question for the jury to determine from 
all the facts and circumstances of the case. Watson 
Bros. Transp. Co. v. Chicago, St. P.. M. & O. Ry. Co. 
Whether or not an operator of a motor vehicle, when 
he stopped temporarily on a railroad track in a public 
street, was guilty of contributory negligence more 
than slight when compared with the negligence of 
the defendant is ordinarily a question for the jury. 
Watson Bros. Transp. Co. v. Chicago, St. P., M. 
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Evidence that railroad engine ran into stalled truck 
held sufficient to sustain the verdict. Watson Bros. 
Transp. Co. v. Chicago, St. P., M. & O. Ry. Co......... 


The penalty provisions of a taxation statute when ap- 
plied to years prior to the passage of the act, are 
not in conflict with the provisions of section 16, 
article I, of the Constitution prohibiting the passage 
of ex post facto laws. In re Estate of Rogers............ 
The penalty provisions of a taxation statute and the 
provision for the distribution of the tax are not 
repugnant to the provisions of section 5, article VII, 
of the Constitution. In re Estate of Rogers................ 
The terms “taxing period or periods” and “taxable 
year or years” refer to one and the same period 
and area year in length. In re Estate of Rogers........ 
The act providing for filing of tax claims against an 
estate is a general law and not violative of section 
18, article III, of our Constitution. In re Estate of 


The act providing for filing of tax claims against 
an estate does not violate the provisions as to uni- 
formity nor create a separate classification contra 
to section 1, article VIII, of our Constitution. In re 
Eistate of ROG Or ni...cccccccececeeceeceveececececencseseeeeeseevenseeessseese 
The impositions made by legislative authority for 
failure to return property for taxation or for failure 
to pay taxes when due, whether designated as inter- 
est or penalties, are no part of the tax. In re 
Estate of ROG ers .........ccccscccccesccecceeseesescecsecesesececcecsesssesenes 
In suits relating to the rights of the purchaser, a 
county treasurer’s tax deed is presumptive evidence 
that all things whatsoever required by law to make 
a good and valid tax sale and vest title in the pur- 
chaser were done. Kuska v. Kubdteo......ccccccccccccceccccecuee 
The presumption of regularity arising from issuance 
of county treasurer’s tax deed is not conclusive and 
may be rebutted. The burden is upon plaintiff when 
attacking the validity of such a deed to show by 
competent evidence some jurisdictional defect voiding 
the deed. Kuska v. Kuba t.i......0.cccccccccceccssseeccneseeeeceeceee 
A description of real property contained in a pub- 
lished notice of sale for delinquent taxes is sufficient 
if interested persons are enabled thereby to deter- 
mine what property is meant or intended by the 
description. Kuska v. Kubat 
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15. 
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17. 


All of the information required by statute is juris- 
dictional and must be contained in a notice to re- 
deem from tax sale but strict adherence to vocabu- 
lary form is not necessary to give the notice validity 
if the language used it not misleading and, in fact, 
imparts all of the information which the holder 
of the certificate of tax sale is required to disclose. 
Busha. -0. Keubat: 2c cictecctc ho ccnecei letdaniaciieve aatecesate 
A party who might have lawfully claimed the right 
to actual possession or occupancy of lands but never 
exercised the right is not an occupant or in actual 
possession or occupancy thereof within the meaning 
of tax statute and the Constitution. Kuska v. Kubat 
Owners and others interested in realty, sold under 
decree foreclosing valid tax-sale certificate, where 
foreclosure was commenced more than two years 
subsequent to issuance of tax-sale certificate, are 
barred from the right of redemption on confirma- 
tion of such judicial sale. County of Lincoln v. 
Provident Loan & Investment Co........-.--.---2--eeeeeeeeeeeee 
Personal notice required by the Constitution in 
sale of land for taxes, as applies in all cases where 
a tax deed is sought, but is not required in sales 
under tax foreclosures. County of Lincoln v. Provid- 
ent Loan & Investment C0.......cecccccseceeccneeecesseneeceeecteees 
A county purchasing and foreclosing a tax-sale cer- 


. tificate on real estate does so as trustee of an ex- 


‘press trust for the use and benefit of the state and 
all other governmental subdivisions entitled to parti- 
cipate in the distribution of the proceeds. County of 
Lincoln v. Provident Loan & Investment Co............. 
The trust property or trust res is the tax-sale certi- 
ficate with the rights evidenced thereby. Prior and 
subsequent taxes become merged in and a part of 
the certificate, all of which constitutes a single 
cause of action. County of Lincoln v. Provident Loan 
EK Investment CO... cece cecceecen nce ceesceseetcsecsnsceeeeeeessnseenenece 
The assessment and valuation of property, as well 
as the subject of taxation generally, is purely a 
matter for the Legislature, whose power in the prem- 
ises is plenary except as limited by the Constitution. 
Am. Prov. of Servants of Mary Real Estate Corp. 
Vv. County Of Doveglas.......--csccecceseccecceeececeeeeceseeeeeseeeeeee 
Under the constitutional and statutory provisions re- 
lating to taxation, nonexempt property should be 
listed by the owners. Am. Prov. of Servants of Mary 
Real Estate Corp. v, County of Douglas 
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An assessment means the determination of the value 
of a man’s property for the purpose of levying a tax; 
an official listing of persons and property with an 
estimate of the value of the property of each for pur- 
poses of taxation. Am. Prov. of Servants of Mary 
Real Estate Corp. v. County of Douglas... 
Property is taxed when the tax is levied and not 
when it is valued by the assessor. Am. Prov. of 
Servants of Mary Real Estate Corp. v. County of 


Where there has been a judicial determination in a 
prior action with reference to the sufficiency of the 
service of publication upon a party defendant in a 
tax-foreclosure action and the decree therein is held 
valid, a subsequent action by such party attacking 
the insufficiency of service in such case by publica- 
tion is in effect a collateral attack on a valid judg- 
ment and cannot be maintained. Katz v. Swanson... 
In the absence of statute to the contrary, interest, 
penalties, and costs collected on delinquent taxes 
follow the tax, and go to the state or its governmental 
subdivisons according as the one or the other is en- 
titled to the tax itself. When two or more govern- 
mental subdivisions are interested in the tax, such 
interest, penalties, and costs should be apportioned 
among them in the ratio of their respective shares 


The 50 percent penalty collected under statute should 
be distributed in the same manner as the tax on 
intangible property. School District of the City of 
Omaha v. Adams 


Tenancy in Common, 


Trespass. 


Where a part owner contracts for, or authorizes the 


making of, an improvement on the common property, 
his or her interest therein may be subjected to a lien 
for the entire cost thereof. Barry v. Barry 


A person who operates a vehicle upon a public street for 


a lawful purpose, and who enters upon a portion 
thereof which the city has permitted a railroad 
company to use in the conduct of its business, does 
not become a trespasser or a licensee so as to ab- 
solve the company of its duty to exercise ordinary 
care to prevent injury to him or his property. 
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Trial. 


Watson Bros. Transp. Co. v. Chicago, St. P.. M. & 


When the evidence is such that without weighing the 
credibility of the witnesses there can be but one 
reasonable conclusion as to the verdict, the court 
should determine the proceeding by nonsuit, directed 
verdict, or otherwise. Ellis v. Union P. R. R. Co..... 
It is not error for the trial court to reject an offer 
of proof not within the limits of the question on which 
the offer is based. Eachange Elevator Company v. 
MUSOU oo2s 5c ca shsdsaccnecdacstne siesbve Bie cde essansesn Seated suena cies 
Instructions must be construed together, and if they 
correctly announce the rule applicable to the issue 
and the evidence, they will be upheld, even though a 
single paragraph, standing alone, might be faulty. 
TIONS: Vs SUGGS occccecccscesk cic dcenccd ss Stsisect lua sdtendavtnahaedacdeeace 
Harmless imperfections in single instructions are 
not sufficient grounds for reversal of judgment where 
the entire charge to the jury fairly states the law 
applicable to issues and evidence. Hans v. State.... 
Ordinarily, error in the admission of evidence is 

cured by withdrawing such evidence and directing the 
jury to disregard it. Hans v. State........cccccccccccecceeeeeee 
The scope of cross-examination of a witness rests 
largely in the trial court, and its ruling will be 
upheld unless an abuse of discretion is shown. Hans 
Dei DULG or tos Be cesar oe ae in Ss io Beir one eae hee 
A motion for a directed verdict must, for the purpose 
of a decision thereon, be treated as an admission of 
the truth of all material and relevant evidence sub- 
mitted on behalf of the party against whom the 
motion is directed, who is entitled to have every con- 
troverted fact resolved in his favor, and to have the 
benefit of every inference that can reasonably be 
deduced from the facts in evidence. Halliday v. 
Fay mond: 202 rick ne siete Sie ase ats tth the on, cae deees 
Where different minds may draw different conclu- 
sions from the evidence in regard to negligence, the 
question should be submitted to the jury, but where 
the evidence shows beyond reasonable dispute that 
the plaintiff’s negligence is more than slight as com- 
pared with the defendant’s negligence, then it is 
proper for the trial court to instruct the jury to re- 
turn a verdict for the defendant. Halliday v. Ray- 
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Circumstantial evidence can be sufficient to sustain a 
verdict depending solely thereon for support if the 
circumstanees proved by the evidence are of such a 
nature and so related to each other that the conclu- 
sion reached is the only one that can fairly and 
reasonably be drawn therefrom. Halliday v. Ray- 
Instructions are to be considered together, to the end 
that they may be properly understood, and, when so 
construed, if as a whole they fairly state the law 
applicable to the issues presented by the pleadings 
and the evidence in support thereof, error cannot be 
predicated on the giving of the same. Pruitt v. 
Lincoln City Lines... ceecccccccccceceeeeesececesesesseeeeeececeeeeeees 
It is the duty of the court to instruct the jury on 
the law of the case, whether requested so to do or 
not; and an instruction or instructions which, by the 
ommission of certain elements, have the effect of 
withdrawing from the consideration of the jury an 
essential issue or element of the case, is erroneous. 
Where the jury is instructed generally upon the law, 
and when the instructions given do not have the ef- 
fect above stated, error cannot be predicated upon 
the failure of the court to charge upon some particu- 
lar phase of the case unless a proper instruction was 
requested by the party complaining. Jones v. State 
The refusal of the trial court to instruct the jury on 
the defendants’ theory of joint enterprise is not 
error, if the evidence failed to establish such a rela- 
tion. Hofrichter v. Kiewit-Condon-Cunninghama........ 
The custom of giving additional instructions is em- 
ployed, as a usual thing, after the jury has deliber- 
ated for some time and is unable to agree, and it is 
not necessary for the court to await a formal request 
from the jury. It has been the general rule that any 
instruction which would have been proper in the 
first charge to the jury may be given as a supple- 
mental instruction to a jury deliberating on a verdict. 
Hofrichter v, Kiewit-Condon-Cunningham............2.---- 
The court may re-read the former instructions in 
connection with the supplemental instructions, or 
may simply give the additional instructions. The 
jury should be brought before the court in a body, 
and such additional instructions should be given 
with the same formality with which the original 
instructions were given. Hofrichter v. Kiewit-Con- 
don-Cunningham 
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15. In a civil case, it is not error to allow a jury to 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


separate for a rest period after having deliberated 
all night, and then resume consideration of the case. 
The length of time in which jurors are to be kept 
together, before they are finally discharged as unable 
to agree on a verdict, rests largely in the discretion 
of the trial court, who may consider the importance 
of the case, the expense of a retrial, and the possi- 
bility of the jury reaching a verdict. Hofrichter v. 
Kiewit-Condon-Cunning Ram. ........2:cccceeeeeeseeenenees aera 
Where the rule prohibiting courts from expressing 
an opinion or charging on the facts or evidence pre- 
vails, instructions as to the relative weight to be 
given to positive and negative testimony invade the 
province of the jury and should not be given. In re 
Estate of Woodward... ccccccccececeeeeceeceecceeeeeeteeeeeeeeeeee 
Ordinarily in order to predicate error upon a ruling 
of the court refusing to permit a witness to testify, 
or to answer a specific question, the record must show 
an offer to prove the facts sought to be elicited. In 
re Estate of Woodward................-:cccccccsseeceeenceeeeseeeseeeeee 
Issues of fact in will contest cases are determined 
in this court by the sufficiency of the evidence under 
the law to sustain the verdict of the jury or the 
findings of the district court, and where the evidence 
in a case tried to the jury is conflicting issues of 
fact are questions for its determination. In re 
Estate of Woodward ...u......2.....c0cccsceeeeeceve cence eeeeeecneneeenseee 
It is the duty of the court to instruct the jury on 
the law of the case, whether requested to do so or 
not, and if the instructions, by the omissions of cer- 
tain elements, have the effect of withdrawing from 
the consideration of the jury an essential issue or 
element of the case, it is error. Glasgow v. State.... 
Errors, if any, in receiving incompetent evidence 
are presumed to have been waived, unless objected 
to when the evidence is offered. State v. Newer.... 
In impaneling a jury all challenges for cause shall 
be tried to the court. Lee v. State... 
Where from the evidence the jury may be justified 
in believing that a witness has willfully testified 
falsely to any material fact in the case, and further 
where the same witness has testified as to some other 
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material issue in the case than that upon which he 


is directly impeached, and where an instruction is 
requested containing a proper and correct statement 
of the rule, an instruction based on the maxim, 
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false in one thing, false in everything, is required. 
Tee Os Slate tore. oie sled cea cctalcveenseaPosaasinsichesecubdissabebees 
Where the prosecution elects, or has been required 
to elect, between several distinct crimes or counts, 
the jury should be so instructed. Lee v. State............ 
The trial judge during the course of a trial should 
refrain from remarks that are calculated in any way 
to influence the minds of the jury. Moore v. State.... 
Comments made by the trial court in the presence 
of the jury refiecting opprobrium upon the profes- 
sional honor and integrity of counsel or the sub- 
stance of his client’s case ordinarily constitute preju- 
dical error requiring a mistrial or reversal even 
when the trial court subsequently instructs the jury 
to disregard them. Moore v. St@te..........cecccccesccssceeoeee 
Evidence not directly contradicted is not necessarily 
binding on the triers of fact and may be given no 
weight where it is inherently improbable, unreason- 
able, self-contradictory, or inconsistent with facts or 
circumstances in evidence. Sack v, Siekman................ 


Except as to questions of jurisdiction, questions not 
presented to nor passed on by the trial court will not 
be considered on appeal. Badura v. Lyon’............0.0.2.2 


Where a jury is waived in a law action and the case 
tried to the court, the court’s findings have the effect 
of a jury’s verdict and will not be set aside on ap- 
peal unless clearly wrong. Chicago & N. W. Ry. Co. 


A motion for a directed verdict must, for the pur- 
pose of a decision thereon, be treated as an admis- 
sion of the truth of all material and relevant evi- 
dence submitted on behalf of the party against 
whom the motion is directed and said party is en- 
titled to have every controverted fact resolved in 
his favor, and to have the benefit of every inference 
that can reasonably be deduced from the facts in 
evidence. Hammond v. Morris 


When different minds may reasonably draw different 
conclusions from the same facts as to whether or not 
they establish negligence or contributory negligence, 
such issues should be submitted to the jury. Ham- 
MONK V. MOP TIS... oc eeaseeesescennneeveeeceeecssssessseseeeeeesaceesee 


Upon rehearing de novo, it is within the power and 
discretion of the compensation court to permit an 
employee to file an amended petition if the employer 
is not misled to his prejudice thereby in making his 
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40. 
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defense upon the merits. Faulhaber v. Roberts 
DOI Y COs 25 ii cece ects Rei ee 
Where questions of fact have been properly submitted 
and determined by the jury, which has seen, heard, 
and observed the witnesses, we will not, ordinarily, 
disturb the verdict. Arman v. Structiform Engineer- 


It is the province of the jury to harmonize the testi 
mony insofar as that is possible and, in case of 
conflict, to decide as to the weight to be given the 
testimony of the various witnesses. Arman v. Struc- 
tiform Engineering Co0.........cc.ccccccceececenecesteseesseeeeseeeeeee 
The finding of a trial judge in a law action has the 
force of a verdict and will not be disturbed on appeal 
unless clearly wrong. Barnhart v. Henderson............ 
All instructions should be considered in determining 
whether a particular instruction is prejudicial. Hans 
Ve SCOUE vasses teceiss canner asscd ciate Siacecssseenssegacgtvassaatt eevee Minencntbieeeees 
It is the duty of the court to instruct the jury on he 
law of the case, whether requested to do so or not, 
and if the instruction, by the omission of certain 
elements, have the effect of withdrawing from the 
consideration of the jury an essential issue or ele- 
ment of the case, it is error. Hans v. State................ 


It is error for the court to instruct the jury that they 
may convict the defendant without finding .a specific 
fact which constitutes one of the essential elements 
of the offense charged. Hans v. State... 
It is error for the court to instruct the jury that they 
may convict the defendant without finding a specific 
fact which constitutes one of the essential elements 
of the offense charged. Whitehead v. State............... 
It is the duty of the court to instruct the jury on 
the law of the case, whether requested to do so or 
not, and if the instructions, by the omission of cer- 
tain elements, have the effect of withdrawing from 
the consideration of the jury an essential issue or 
element of the case, it is error. Whitehead v. State.... 
All instructions given should be considered in de- 
termining whether a particular instruction is preju- 
dicial. Whitehead v. State ..........eeieeesceceeeeceeeeee eee 
Where different minds may reasonably draw differ- 
ent conclusions from the adduced evidence or if there 
is a conflict in the evidence as to whether or not they 
establish negligence or contributory negligence and 
the degree thereof when one is compared with the 
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other, such issues must be submitted to a jury. 
Thomison V, Buehler ....cccecccecsccecccccccececcececeseeecteeenentenseenee 
When the evidence, viewed in the light most favor- 
able to the plaintiff, fails to establish actionable negli- 
gence, it is the duty of the trial court to direct a 
verdict for the defendant. Hughes v. Coniglio............ 


The rule that favors granted to jurors during the 
progress of a trial may vitiate the verdict does not 
extend to favors innocently granted to prospective 
jurors, in the absence of any suggestion of prejudice 
in fact. Sedlacek v. State......c.ccccccceccccceccecesecseeeeeeeeseeeees 


An objection to the misconduct of a juror in express- 
ing an opinion or prejudice during the trial, if known 
to the party at the time of its occurrence and not 
made the subject of a motion to the court, is waived. 
Sedlacels. W.: Sbate ects cicisscccssweleeisaleasiisapstccesescsuvetiaasecice datetes 
Remarks made by the trial court are not ground for 
reversal where confined to orderly procedure, to the 
proper ascertainment of issuable facts, to the exclu- 
sion of inadmissible or unnecessary testimony, and 
to the observance by counsel of recognized rules of 
evidence and procedure. Sedlacek v, State...........000.. 
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811 


829 


834 


834 


834 


The statute requiring the nonseparation of the jury ~- 


after the case is submitted to them, .is for the pro- 
tection of both the state and the defendant. The de- 
fendant has a right to have the jury kept together 
after final submission until they agree upon a 
verdict, or are discharged by the court. It is, how- 
ever, a right that can be waived. Sedlacek v. State 


After the jury has retired to deliberate, the testi- 
mony of a witness may be read to it at its request 
in open court in the presence of the defendant, where 
counsel for defendant is absent at his own request 
under circumstances that show approval of both 
defendant and court, and counsel has knowledge of 
the jury’s request and the court’s intention to comply 
therewith in amply time to have been present in 
court had he so desired. Sedlacek v. State................ 
Where the court instructs the jury as to the mate- 
rial allegations and elements necessary to be estab- 
lished by the state in order to convict the defendant, 
it is not necessary for the court further to instruct 
the jury that if the state has failed to prove one or 
more of its material allegations and elements, then 
its verdict should be for the defendant. Sedlacek 
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49. The failure of the court to qualify “breaking and 
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entering” and “crime” by the use of the word “al- 
leged” in the instruction set out in the opinion does 
not constitute prejudicial error. Sedlacek v. State.... 
Where instructions, considered as a whole, state the 
law fully and correctly, error will not be predicated 
therein merely because a separate instruction, con- 
sidered by itself, might be subject to criticism. Sed- 
hace Vi SbQb eo ccch cscs cestenc teas eis eS Se eee 
Where the charge to the jury, considered as a whole, 
correctly states the law, the verdict will not be re- 
versed merely because a single instruction, when 
considered separately, is incomplete. Sedlacek v. State 


In the absence of a request for such an instruction, 
it is not error for the trial court to fail to instruct 
the jury that evidence of a previous conviction of the 
accused of a felony is to be considered only as af- 
fecting his credibility as a witness and is not to be 
considered as tending to prove the crime charged. 
Sedlacek v. State... ee... cccccccecceece cence eneccceeeecec ee eeeeceeeneceeee 
The conviction, subsequent to the trial, of a witness 
for the state of a felony entirely disconnected with 
the crime of a new trial on the ground that it is 
newly discoverde evidence. Sedlacek v. State......00000.... 


A motion for a directed verdict must, for the pur- 
pose of a decision thereon, be treated as an admission 
of the truth of all material and relevant evidence 
submitted on behalf of the party again whom the 
motion is directed, and said party is entitled to have 
every controverted fact resolved in his favor and to 
have the benefit of every inference that can reason- 
ably be deduced from the facts in evidence. Meyer 
v. Platte Valley Construction C0...0.....2...ccsceecscceeeeeeeee-ee 


Extrajudicial statements of fact made by a party 
relating to matters material to the issues in a con- 
troversy are available to the adverse party in a 
trial thereof as admissions against interest or for 
impeachment which statements are, however, not 
conclusive but may be explained, rebutted or contra- 
dicted, and thereafter are to be given such weight as 
the trier of facts deems them entitled. Meyer v. 
Platte Valley Construction C0..........cccccscccecceeteeeseeeeeeeeee 
In an action by a tenant against a landlord to re- 
cover overcharges and damages under the Federal 
Emergency Price Control Act, an instruction to 
the jury that it should bear in mind that statute 
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was a vital emergency statute and should be strictly 
enforced was an improper invasion of the function 
of the jury and constitutes prejudicial error. Powell 
Ue ANGCT BOM 2.5020 red icc ieel phe eds sect co tht 


When the amount of damages allowed by a jury is 
clearly inadequate, under the evidence in the case, 
it is error for the trial court to refuse to set aside 
such verdict. Consumers Cooperative Assn. v. 
SOP ooo cso hk Rie ea cans aca tagc etn iabtancdoeeestetee 


In a case where the opposing parties at the close 
of all the evidence, without reservation, move for a 
directed verdict, such parties invite the court to dis- 
charge the jury, determine the facts, and apply the 
law thereto, and error cannot be predicated upon an 
acceptance of the invitation. In re Estate of Allen.... 
Want of jurisdiction of the subject matter of the 
action is a defect which it is the duty of the court 
to notice, of its own motion, by dismissal of the ac- 


tion or other suitable action, at any stage of the. 


proceedings. Lippincott v. Wolskt...........:ecceccsceeeeceee 
Where there is a reasonable dispute as to what the 
physical facts show, and the conclusions to be drawn 
therefrom, and when the evidence of the witnesses 
is in sharp conflict, the credibility of each witness, 
the probative weight to be given to his testimony, 
and any proper inferences therefrom are questions 
lying clearly within the sole province of the jury. 
Dischner v. Loup River Public Power District.............. 
A motion for a directed verdict for the purpose 
of decision thereon be treated as an admission of the 
truth of all material and relevant evidence submitted 
on behalf of the party against whom the motion is 
directed. Gutoski v. Herman.uu....---.ccceccccccecesesensceeeseeee 
In a law action it is error for the trial court to direct 
a verdict for either of the parties on an issue of fact 
on which the evidence is conflicting. Such issue should 
be submitted to the jury for their determination. 
Gutoski v. Herma n...........-...-1-c--s0eeeeceseeceeeeeceeceeeeeeneeceneneees 


Trover and Conversion. 


A bona fide reasonable detention of property by one 


who has assumed some duty respecting it, for the 
purpose of ascertaining its true ownership, or of 
determining the right of the demandant to receive 
it, will not sustain an action for conversion. Hansen 
v. The Village of Ralston. ..........2...ccccccceeccceeceeteeeeeeeeeees 
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Trusts. 


1. By virtue of statute, county courts have jurisdiction 


over the administration of trust estates created by 
will and duly probated therein. In ve Estate of 


The powers conferred upon a trustee of a charitable 
trust can properly be exercised by his successors, un- 
less it is otherwise provided by the terms of the 
trust. In re Estate of GrbIny........-..2--1cecc1cceeereeeeeeeeees 


A county purchasing and foreclosing a tax-sale cer- 
tificate on real estate does so as trustee of an express 
trust for the use and benefit of the state and all 
other governmental subdivisions entitled to partici- 
pate in the distribution of the proceeds. County of 
Lincoln v. Provident Loan & Investment Co................. 


. The trust property or trust res is the tax-sale cer- 


tificate with the rights evidenced thereby. Prior 
and subsequent taxes become merged in and a part 
of the certificate, all of which constitutes a single 
cause of action. County of Lincoln v. Provident 
Loan & Investment C.......cccccccecceeeccecceseecscseseeesecesenecese 


United States. 


Venue, 


War. 


When an action is brought in a state court to enforce 


a right arising under a federal statute, its juris- 
diction must be invoked in conformity with local law 
and the action is governed by the state rules of 
practice and procedure as to all matters pertaining 
to the remedy. Archer v. Musick ....0...000000ccccccsseeeeeeeeeee 


A court has no jurisdiction over the subject matter of 


an action involving land in several counties when 
the pleadings disclose that none of the defendants 
have or claim any interest, adverse to plaintiff, in 
the property situated in the county in which the 
action is brought. Lippincott v. Wolski......00..000..0...... 


Under the federal Stabilization Act of 1942 amending 


the Emergency Price Control Act of 1942 and regula- 
tions formulated and approved to carry out and en- 
force the same, no approval is required for contracts 
as to wages and salaries entered into and effective 
prior to Ocotber 3, 1942. Arman v. Structiform Engi- 
MEOVING COs arene eset i escbcc ested se ieee ac eihs Eetieehetes cote eee 
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It is the duty of those who build structures across 
natural drainways to provide for the natural passage 
through such obstructions of all waters which may 
be reasonably anticipated to drain there. This is a 
continuing duty. Halligan v. Elander...............cc00000--+ 
A natural stream may be used under certain condi- 
tions to conduct irrigation water, but where the water 
so conducted contributes to an overflow which causes 
damage, liability therefor attaches to such use. Hal- 
Ligan vy, Helander: 2s cecseicctescsdeves sist Sec Se tas eins theca 
The thread or center of a channel, as the term is 
employed, must be the line which would give the 
owners on either side access to the water, whatever 
its stage might be, and particularly at its lowest flow. 
State v. Eek lund.n......cecceccccceceeceeceecenseneeecceecessecneseccncneeeees 
Where, by the process of accretion and reliction, the 
water of a river gradually recedes, changing the 
channel of the stream and leaving the land dry that 
was theretofore covered by water, such land belongs 
to the riparian owner. State v. Ecklund.....000000000..... 
Where the water of a river recedes slowly and im- 
perceptibly, changing the channel of the stream and 
leaving the land dry theretofore covered by water, 
such land belongs to the riparian proprietor. In 
case the alteration takes place suddenly, the owner- 
ship remains according to former bounds. State 
D2: TE CKUUN As soos ean beste ace ntbalestaey tad Sinedbas crusceseeeeaene ii 
Accretion is the process of gradual and impercep- 
tible addition of solid material called alluvion, thus 
extending the shore line by deposits made by con- 
tiguous waters. State v. Ecklund......eeececcccceeeeee 
Land uncovered by a gradual subsidence of water is 
not an accretion, but reliction. The same law ap- 
plies to both these forms of addition to real estate 
which are held to be the property of the abutting 
landowner. State v. Ecklundaa........e1cceccteeeececcecee teens 
Where a river changes its main channel, not by 
slowly excavating and gradually passing over the 
intervening space to a new position, but changes it 
by flowing around intervening land, as by gradually, 
during many years, deepening a smaller channel 
which was on the other side of an island until it 
becomes the main channel, the boundary which was 
fixed as the original main channel remains, under 
such conditions, in that original channel. State v. 
FCN ste oases esciek ani o sca SS shee sek eh ede vine escent eeti tacts 
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Where school land, belonging to the State of Ne- 
braska, was sold for seven dollars an acre, ex- 
actly according to the provisions of the Constitution 
in force on the date of such sale, and if, by changes in 
a river flowing along said land, new land is added 
thereto after the sale, such additional land belongs 
to the present owner of such land. State v. Ecklund.... 


By virtue of statute, an owner of land may, without 
liability in damages, drain the same in the general 
course of natural drainage by constructing and main- 
taining in a reasonable and proper manner, and 
wholly on his own land, an open ditch or tile drain, 
discharging a reasonable quantity of water therefrom 
into a natural watercourse upon his own land or into 
a natural drainway thereon, whereby such water 
may be carried into some natural watercourse. Hal- 
LL Oe: {re 


Public power and irrigation districts organized are 
not required by reason of any duty imposed by statu- 
tory provisions in irrigation laws, to provide proper 
drainage of lands seeped by their projects, whether 
the land seeped is embraced within their limits or 
otherwise. Halligan v. Flandet............22..cccccccccescceceeeeeeee 


Statute, which provides that any such district shall 
be liable for all seepage damage and that damages 
from seepage shall be recoverable when and if it 
accrues, gives a plain, complete, adequate and speedy 
remedy at law. Halligan v, Hlander...0.....0c.ccecceeeeeeee 


It is the duty of those who build structures across 
natural drainways to provide for the natural passage 
through such obstruction of all waters which may be 
reasonably anticipated to drain there and this is a 
continuing duty. Faught v. Platte Valley Public 
Power & Urri. Distr tet cece cece eee eseseeeeeceesenesseseeseccsesee 


Where a substantial amount of water from another 
source has been added to the water for which defend- 
ant is liable and the combined waters have caused 
the damage, then it is incumbent upon the plaintiff 
to establish either that his damages would have oc- 
curred from the waters for which defendant is liable, 
or to establish the amount of his damage that had 
been caused by the waters for which defendant is 
liable. Faught v, Platte Valley Public Power & Irri. 
District 
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In the construction of a will, the court is required to 
give effect to the true intent of the testator so far 
as it can be collected from the whole instrument, if 
such intent is consistent with the rules of law. Austin 


The intention of a testator to adeem a legacy may 
be shown by parol evidence, including that of the tes- 
tator’s conduct subsequent to the execution of the 
will, Austin v. AUstin..i.ciceccceccccccccceeceseccecececessesceneeeee 


. Ademption of a specific legacy is the extinction, 


alienation, withdrawal, or satisfaction of a legacy 
by some act of the testator by which an intention 
to revoke is indicated, the doing of some act with 
regard to the subject matter which interferes with 
the operation of the will. Austin v. Austin...............- 


. When the evidence shows intention on the part of 


the testator to adeem or satisfy a legacy subsequent 
to the execution of the will, such intention in con- 
trolling, and the burden of disproving such inten- 
tion is on the party denying it. Austin v. Austin... 


. By virtue of statute, county courts have jurisdiction 


over the administration of trust estates created by 
will and duly probated therein. In re Estate of 


. A will devising money or property to an executor 


in trust, the income to be used for the care and 
general education of the poor people of a church 
parish, creates a charitable trust with a general 
purpose. In re Estate of Grblny..........---cccescecceeeeeeeens . 


. Where the language of a will is clear and unambigu- 


ous, the intention of the testator must be deter- 
mined from the language thereof and extrinsic evi- 
dence is not admissible. In re Estate of Grbdlny.......... 
It is the court’s duty in the construction of a will 
to give effect to the true intent of the testator so 
far as it can be collected from the whole instrument, 
if such intent is consistent with the rules of law. 
Lacy v. Murdoch ......22.2.....2-.:cscccececeeseeeeseceeseteeeeeneeeeeeeeee 
When the language used in a will is clear and unam- 
biguous the court will apply thereto its usual and 

ordinary meaning and then apply to the construc- 
tion thereof the applicable rules of law. Lacy v. 
Miuirdoth cies Seca eas ee a es 
A gift to a class is a gift to a number of persons 
not individually named, but all answering a general 
description. Lacy v. Murdock.............2-2:.cscecccceseeeee 
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As a general rule “children,” when that term is used 
in a will, does not include grandchildren unless it 
clearly appears that the testator meant to include 
grandchildren. Lacy v. Murdock. ......-.:c0csccsseeseree 
To come within the provisions of section 30-228, R. S. 
19438, it is required that the devise or legacy must 
be made to a child or other relative, thus requiring 
the testator to select the child or relative and so 
indicate by his will the person to whom the word 
“issue” is to attach. Lacy v. Murdock......00...2.0.00020.000+- 
Where the testator clearly intends that his gift shall 
pass to the beneficiaries as a class, there is no lapse 
by reason of the death of any one of them before 
the class is determined. The death of one member 
of the class before the testator will not occasion a 
lapse of any part of the gift, but those of the class 
who survive the testator will take the whole. Lacy 
v. Murdock............ Ssibaadue bat loespaieaantar lcs baRrsclida asad 
Since a will speaks from the date of the testator’s 
death the number of the class will, in the absence 
of anything in the will showing a contrary intention, 
be determined upon the death of the testator. Lacy 
Ws MUL MOCK iaezsse cesses ce cecteatbacicg sete ceigenct lecseqsteen est sietees 


A person who understands (1) the nature of his 
acts; (2) the extent of his property: (3) the pro- 
posed disposition of it; and (4) the natural objects 
of his bounty is mentally competent to make a will. 
In re Estate of Woodward. ...u......cecccccececcsecssceeeeseeseeee 
The question of testamentary capacity relates ex- 
clusively to the time when the will was made, and 
although competent evidence of testator’s condition 
of mind long before, closely approaching, and shortly 
after the time of its execution is admissible, it is 
received only to assist in revealing his state of mind 
at that time and the jury should be so instructed. 
In re Estate of Woodward..............2....0:csecceeeesrseeceneneeens 
When mental competency becomes a material sub- 
ject of inquiry, a nonexpert witness who is shown 
to have had a more or less extended intimate ac- 
quaintance with a person may be permitted to state 
his opinion as to the mental condition of that person 
by giving the facts and circumstances upon which 


It must appear that a witness, lay or expert, in 
giving his opinion as to mental capacity of a testa- 
tor to make a will had in mind the quality of mental 
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capacity essential to the making of a valid will. 
In re Estate of Woodward. ............1cccccceccceccreeeeceeeteeeeeeee 
The burden is on the proponent of a will to prove 
the execution of the will and the testamentary capac- 
ity of the testatorr. However, in a will contest if 
the proponent makes a prima facie case as to testa- 
mentary capacity it then devolves upon the contestant 
to overcome the presumption arising therefrom, 
after which the burden of going ahead and proving 
testamentary capacity by a preponderance of the 
evidence devolves upon the proponent. In re Estate 
Of W 00d WO... ec ceceeeeeseeeceeeesececceeseeeeeesecseeteseenececessesenseesse 
The burden of proving that a will resulted from 
undue influence is on the contestants, and each and 
all of the elements necessary to be established by 
competent evidence to warrant the rejection of a will 
on the ground of undue influence are (1) that the 
testator was subject to such influence; (2) that the 
opportunity to exercise it existed; (3) that there 
was a disposition to exercise it; and (4) that the 
result appears to be the effect of such influence. 
In re Estate of Woodward .0............cccceccceesseecceeeeeseeeeeees 
When the gift of a remainder was to two persons 
and, in case either should die, the whole to the sur- 
vivor, the one who outlived the other takes a vested 
interest in the whole even if both preceded the owner 
of the life estate in death. In re Estate of Moore 
The fact that a testator makes other bequests in 
which he provides that in case of the death of the 
legatee the bequest shall go to another “or his 
children,” or words of similar import, is not sufficient 
to infer from the failure to use such words an inten- 
tion that the bequest shall lapse if the legatees pre- 
cede the owner of the life interest in death. In re 
Estate of M007 6........2..2.2:ccccccssesccseesceccerseeeeteecesenseneeneaet 
In the construction of a will, the court is required 
to give effect to the true intent of the testator so 
far as it can be collected from the whole instrument, 
if such intent is consistent with the rules of law. 
Roberts v. Roberts... .2.ccceccccccecceeeeee senses eeeeeeeeceeeteceneeees 


Parol evidence is inadmissible to determine the intent 


of a testator as expressed in his will, unless there 
is a latent ambiguity therein which makes his intent 
obscure or uncertain. Roberts v. Roberts......00...00cc.ee 
Where in a will there is a patent ambiguity result- 
within four corners to reSolve or clarify the ambigu- 
ing from the use of words, and nothing appears 
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ity, the words must be given their generally accepted 
literal and grammatical meaning. Roberts v. Roberts 
Where there is a legacy to a person absolutely, and 
a provision that in case of his death the estate shall 
revert to another, the contingency referred to is the 
death of the first taker before the death of the tes- 
tator; but special circumstances will prevent the 
application of this general rule. Roberts v. Roberts 
The rule that words of limitation shall be applied 
to the death of the first taker during the life of 
the testator is extremely technical in its character, 
and does not apply where there are any indications 
however slight, that the testator referred to death 
subsequent to his own demise. Roberts v. Roberts.... 
The general rule is that the period of time to which 
survivorship relates depends upon the intention of the 
testator, rather than upon technical language used in 
a particular clause in a will, Roberts v. Roberts........ 
In construing the provisions of a will, the following 
rules must be adhered to: First, if the will is 
ambiguous, the law favors the heir in preference to 
one not related to the testator by blood; second, heirs 
will not be disinherited by conjecture, but only by 
express words or necessary implication; third, actual 
disposition of the estate to another person is neces- 
sary to deprive the heir of the property of his 
ancestor. Roberts v. Roberts...........:ccccecceeceeeeeeeeeteeee 
In the absence of anything in the will to the con- 
trary, the presumption is that the ancestor intended 
that his property should go where the law carries 
it, which is supposed to be the channel of natural 
descent. To interpret or distract the descent or direct 
it in a different course should require plain words 
to that effect. Roberts v. Roberts... 
Where there is a doubt as to the distribution of 
property under a will, the heirs at law will be 
favored, and, so far as consistent with the terms of 
the will, or the reasonable inferences to be drawn 
therefrom, the law of descent will be followed as 
presumptively in accord with the intention of the 
testator. A mere negative inference, however, that 
heirs were not to receive an interest in the estate 
of the testator is not sufficient to exclude them, un- 
less there is some other actual disposition of that 
interest found in the will. Roberts v. Roberts........ 
A testator normally seeks to make equal distribution 
among those who have equal claims upon his bounty. 
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Consequently the intent commonly prevalent among 
conveyors justifies the conclusion that, unless a 
contrary intent of the donor as found from additional 
language or circumstances, such a donor, either by 
will or by deed, intends to make such an equal distri- 
bution. Hence, there is a constructional preference 
for that one of two or more possible constructions 
which accomplishes such equal distribution. Roberts 


In a will the word “if” may be construed to mean 
“when” in order to advance the apparent intent of 
the testator. Roberts v. Roberts..2.........cceececeseeceeecees 
The term “lawful issue” as used in the will herein in 
question, in the light of the laws of California 
relating to adoption, is construed to include illegiti- 
mate children adopted by the father of such children. 
Riddle v. Peters Trust C0........eccccc--cccecsesssseeeeeeeeeneeesees 
A child of a valid common-law marriage is a legiti- 
mate child and “lawful issue” within the meaning 
of the will herein in question. Riddle v. Peters Trust 


The burden of proof to establish undue influence is 
on the party so alleging. In re Estate of Johnston 
In making proof, a contestant is not limited to the 
bare facts that he may be able to adduce, but he is 
entitled to the benefit of all inferences which may 
be legitimately derived from established facts. In re 
Estate of JoRnston............-----2-cececcecnercerecceeceesenenneeseeaees 
Undue influence, in order to invalidate a will, must 
be of such character as to destroy the free agency 
of the testator and substitute another person’s will 
for his own, In re Estate of Johnston.................----- 
The elements necessary to be established to warrant 
the rejection of a will on the ground of undue in- 
fluence are: (1) That the testator was subject to 
such influence; (2) that the opportunity to exercise 
it existed; (3) that there was a disposition to exer- 
cise it; and (4) that the result appears to be the 
effect of such influence. In re Estate of Johnston 


In criminal cases, as in civil, the credibility of 
witnesses and the weight to be given their testimony 
are matters for the determination of the jury. It is 
for the jury to determine whether it is convinced 
beyond a reasonable doubt of the defendant’s guilt, 
not for the reviewing court to say whether it is so 
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convinced. A reviewing court can only inquire 
whether the evidence was sufficient to warrant the 
jury in finding the defendant guilty. Hans v. State.... 
The fact that a witness testified differently in the 
preliminary examination and on the trial does not 
require that his testimony on the trial should be 
rejected. His credibility is for the jury. Hans v. 
WEAEE. Leeds cccec ete teecieceett aoeeve eet nck aece sleek elses dnastonatens 
The scope of cross-examination of a witness rests 
largely in the trial court, and its ruling will be up- 
held unless an abuse of discretion is shown. Hans 
Wi SS UOCO oo ctesesestios sac sexes a seichivstoeeidit secs seladeulocduaadeeesttt-caseeses 
Where the testimony relied upon to show good 
faith is given by interested relatives, the reason- 
ableness or unreasonableness of the evidence bears 
considerable weight in arriving at a just conclusion. 
Van Steenberg v, Nelson........:...ccccccccecsecsssenceetsereneteneens 
When mental competency becames a material subject 
of inquiry, a nonexpert witness who is shown to have 
had more or less extended intimate acquaintance with 
a person may be permitted to state his opinion as to 
the mental condition of that person by giving the facts 
and circumstances upon which the opinion is based. 
In re Estate of Woodward. w.u......--.ccsccsccerseesseseescoceecsessees 


It must appear that a witness, lay or expert, in 
giving his opinion as to mental capacity of a testator 
to make a will had in mind the quality of mental 
capacity essential to the making of a valid will. In re 
Estate of Woodward ............cc0cecscecsccsecessseseecssseccesssecese 
The credibility of witnesses and the weight to be 
given their testimony is for the triers of fact to de- 
termine, and that determination will not be dis- 
turbed upon appeal unless clearly wrong. State v. 
IN GINO P ise css so3 esc acess a data pads lace dass datos sd iacsei es 
It is not prejudicial error to reject offers to prove 
that a minor witness had been a truant from school, 
when the witness prior to the offer had admitted 
that he had been a truant. Lee v. State... 
The test is not what one person may think of the 
truth and veracity of a witness, but what is the gen- 
eral reputation for truth and veracity of the person 
sought to be impeached in the neighborhood or com- 
munity where he resides. Lee v. State... .cccecceeee 
It is always permissible for a party to ask his own 
witness whether he had made vrior statements incon- 
sistent with his testimony and such an inquiry is 


1199 


67 


67 


67 


88 


270 


270 


284 


333 


333 


1200 INDEX (Vou. 147 


not objectionable although the incidental effect of it 

is to impeach him. Moore v. State .........cc:ccccceeceeeee 390 
11. Such an examination is proper for the purpose of 

showing that the testimony of the witness operated 

as a surprise or to test his recollection, refresh his 

memory, induce him to change his testimony, draw 

out an explanation of his apparent inconsistency, 

show the circumstances which induced the party to 

call him, and that such party had been placed at 

a disadvantage by unexpected evidence. Moore v. 

DO COUE 23 seiasdest Levees ecsdvsiaetel esa Neal uedeh eae eal 390 
12. A party’s evidence should be discredited as a matter 

of law and disregarded only where, without reason- 

able explanation, he testifies to facts materialily 

different concerning a vital issue than had been pre- 

viously testified to by him under oath in another 

action, and the change was clearly made to meet the 

exigencies of the pending action. Faulhaber v. 

Roberts Dairy Cee ccecccccceccescccceeececccee seen eceennsceeensncteneeee 631 
13. While the opinion of an expert witness is dependent . 

on and is no stronger than the facts on which it is 

predicated, it has probative force if the premises 

upon which it is based are shown by a preponder- 

ance of the evidence to be true. Faulhaber v. 

Roberts Dairy CO.i.....cecccecccsenecccsnnceeeeeseecsecceessteceseccnneeeeees 631 
14. The credibility of witnesses and the weight to be 

given their testimony are questions for the jury. 

Gutoski v. Herman... ...eccccescecceeeeneeceeseeeeeeeesseceeeeeeseeeaeess 1001 


Workmen’s Compensation. 

1, A bill of exceptions filed in this court on appeal 
from the district court in a comvensation case must 
be prepared, served, settled, and filed in accordance 
with the general statute governing settlement of 
bills of exceptions. Ratay v. Wylie... 201 

2. Where on appeal in a compensation case from a 
judgment of the district court the record contains 
no bill of exceptions and the pleadings are sufficient 


DAP Ye ENS es hth eed ta ile, Delos Seto ies Globes Joe 201 
3. The Workmen’s Compensation Act of this state is 
applicable where the employer is engaged in business 
in this state, and the employee, while performing 
work in another state incident to such business, 
suffers disability or death caused by an accidental 
injury arising out of and in the course of his em- 
ployment. McRae v. Ul rich.uw...2.cccccctcecetceeeeneeeeteeeeeeeee 214 
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Although a workman has a limited physical capacity 
to work and earn money, nevertheless a finding that 
he is totally incapacitated for work is justified where 
it is based upon the further finding that the work- 
man has endeavored to obtain, and has been unable to 
find, any work which the incapacity due to the injury 
will not prevent him from performing. Elliott v. 
Gooch Feed Mill Company............ccc--c-e0e-secenceeeseeeeeeee 
For workmen’s compensation purposes, “total dis- 
ability” does not mean a state of absolute helpless- 
ness, but means disablement of an employee to earn 
wages in the same kind of work, or work of a similar 
nature, that he was trained for, or accustomed to 
perform, or any other kind of work which a per- 
son of his mentality and attainments could do. 
Elliott v. Gooch Feed Mill Company. ...........:...1020--00000--- 
A workman who, solely because of his injury, is 
unable to perform or to obtain any substantial 
amount of labor, either in his particular line of work, 
or in any other for which he would be fitted except 
for the injury, is totally disabled within the mean- 
ing of the workmen’s compensation law. Elliott v. 
Gooch Feed Mill Company. .........-c:cccsccscesnececeereerseceeeceenee 
No filing fee is required in workmen’s compensation 
eases. Elliott v. Gooch Feed Mill Company................ 
When plaintiff is denied an award by one member of 
the workmen’s compensation court, and also denied 
an award by the district court, the Supreme Court 
in reversing the district court cannot allow the 
plaintiff any attorney’s fees. Elliott v. Gooch Feed 
MALL COmpany.......esccccceocesceeccecsssccnssecessssesnecsacssssanecsscceeeteees 
Under statute, an appeal from an order of the com- 
pensation court sitting en banc to the district court 
is perfected and jurisdiction lodged when a verified 
petition, setting forth the contentions upon which 
the party relies for reversal or modification, together 
with a transcript of the pleadings before the com- 
pensation court and the orders of such court certi- 
fied to by the clerk thereof, are filed in the district 
court at any time within fourteen days after the 
rendition of the order appealed from. Geller v. 
Elastic Stop Nut Corporation. .............ccccsccssecceeteeeeeeene 
An injury arises out of the employment when there 
is a causal connection between the conditions under 
which the work is required to be performed and the 
resulting injury. Schank v. Martin-Nebraska Co..... 
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An accident which is the result of a cause brought 
onto the employer’s premises by the injured employee 
for his own purposes is not caused by the employment 
and does not arise out of it. Schank v. Martin- 
IN GOL SIG: CO sss sactecccsseteessnescionedosnteanscacrzadentersstdececeevigerntuaseess 


An employer is liable under the compensation law 
for a disability resulting from injuries sustained by 
an employee while leaving the premises of the em- 
ployer in the usual and customary way after the 
day’s work is ended. But, when the employee selects 
a method of transportation of his own and injury 
results, though on the premises of the employer, lia- 
bility does not exist where the employee was not 
engaged in any mission for the employer and where 
the employer exercised no control over the employee 
or the conveyance selected. Schank v. Martin-Ne- 
LAY (2 Ba OX eee ine ae Oe ae cece ee en 


The pleadings of the plaintiff in the compensation 
court and in the district court and the relief prayed 
for therein are sufficient to warrant the Supreme 
Court, in a trial de novo, from the facts to determine 
the question whether or not the plaintiff was totally 
and permanently disabled from and after the date of 
an accident which occurred in the course of his 
employment. Hlliott v. Gooch Feed Mill Co..........-..--- 
An employer is not liable for compensation pay- 
ments in addition to wages paid during the period 
of time an employee, who was injured in an accident 
in the course of his employment, returns to his 
former work and receives the same rate of pay for 
the same number of hours worked as prior to the 
accident. Elliott v. Gooch Feed Mill Co, 0.0.00... 


An employee may be totally disabled for all practical 
purposes and yet be able to obtain trivial occasional 
employment under rare conditions at small remuner- 
ation. The claimant’s status in such respect remains 
unaffected thereby unless the claimant is able to get, 
hold, or do any substantial amount of remunerative 
work either in his previous occupation or any other 
established field of employment for which he is fitted. 
Elliott v. Gooch Feed Mill Co........--cessceeceeeeeecereeeneeeeee 
In an action under the Workmen’s Compensation Act 
the burden is on the plaintiff to establish by a pre- 
ponderance of the evidence that he sustained a per- 
sonal injury by an accident arising out of and in the 
course of his employment. Schwabauer v. State........ 
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An accident within the meaning of the Workmen’s 
Compensation Act is an unexpected or’ unforeseen 
event happening suddenly and violently, with or 
without human fault, and producing at the time ob- 
jective symptoms of any injury. Schwaubauer v. State 
Workmen’s compensation cannot be based on possi- 
bilities or probabilities, but must be based on 
sufficient evidence that the claimant incurred a dis- 
ability arising out of and in the course of his em- 
Ployment. Schwabauer v. State ......cccccccceccescceteseseecees 
The rule that workmen’s compensation cannot be 
based on possibilities or probabilities is applicable 
when the claimant’s entire evidence supports only a 
possibility or probability. Schwabauer v. State........ 
Accidental injuries to be compensable under the 
Workmen’s Compensation Act must arise out of and 
in the course of employment. Nelms v. Mahoney.... 
By legislative declaration in the Workmen’s Com- 
pensation Act personal injuries arising out of and 
in the course of employment include only such injur- 
ies as are sustained while the workman is engaged in, 
on, or about the premises where duties are being 
performed or where service requires his presence at 
the time of the injury, and during the hours of ser- 
vice of such workman. Nelms v. Mahoney.................--- 
Injuries sustained while in the performance of duties 


of employment come within the purview of the Work- 
men’s Compensation Act if they arise out of and 
in the course of employment within the meaning of 
the Act. Nels v. Mahoney. ...u.----2.cccccccccececcceseeeecensetenteeee 
Where reasonable controversy exists between an em- 
ployer and an employee as to the former’s liability 
under the Workmen’s Compensation Act, the em- 
ployer is not liable for the penalty for waiting time 
during the time the cause is pending in the courts for 
final determination. Faulhaber v. Roberts Dairy Co... 
The right to tax attorney’s fees in compensation cases 
is purely statutory. Faulhaber v. Roberts Dairy 


By virtue of statute, if an employer appeals to the 
Supreme Court from an award against him in the 
district court and fails to obtain any reduction in 
the amount of such award, then the Supreme Court 
shall allow the employee a reasonable attorney’s fee 
for the proceedings in that court. Faulhaber v. 
Roberts Dairy C0......ccc-cccsccceecesesceessecsecseccecceeeesecceresesecesssees 
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Upon rehearing de novo, it is within the power and 
discretion of the compensation court to permit an 
employee to file an amended petition if the employer 
is not misled to his prejudice thereby in making his 
defense upon the merits. Faulhaber v. Roberts 


To sustain an award in a compensation case, it is 
sufficient to show, by a preponderance of the evi- 
dence, that injury resuKing from accident arising 
out of and in the course of the employment and pre- 
existing disease combined to produce disability. 
Faulhaber v, Roberts Dairy C0..........2:cccccscececccencenscereee 
An accidental injury, to be compensable under the 
Workmen’s Compensation Act, must have had its 
origin in or have been incidental to the employment, 
or it must have resulted from a risk which by reason 
of the employment exposed the employee to a greater 
hazard than if he had not been so employed. Henry 
UV. Village of Coleridg €...........:ccccsccccenneseneessecceceeeseseeessseeneces 
Evidence that the presence of the injured employee 
at the place of injury was due to the employment, al- 
though at a place where his employment did not re- 
quire him to be, is not sufficient to sustain an award 
if the injury sustained resulted from a cause having 
no relation to the nature of the employment. Henry 
Vv. Village of Coleridg é..........2cccccecceeccserceesseseeesenseneceeeneeeeeee 
Where a claimant for compensation who through an 
injury has suffered temporary total disability and has 
been paid therefor, and the temporary total disability 
has ceased and partial permanent disability is ascer- 
tained and his general physical condition being other- 
wise normal, his compensation for partial permanent 
disability is governed by subdivision 3, section 48-121, 
R. S. 1948, and the provisions of said subdivision and 
section are exclusive. Paulsen v. Martin-Nebraska 


In a claim for compensation arising for loss of spe- 
cific member, it is immaterial whether an industrial 
disablty is present or not. Paulsen v. Martin-Ne- 
Or ASK ACOs cssscscdecesslaeerieee ete deadaedesievecdeveatiecdien tee antenedeeadetern 
Where the evidence discloses that further medical, 
hospital, and surgical services would not definitely 
improve the condition of an injured employee, and 
where such improvement would be conjectural, the 
employer’s liability to furnish reasonable medical and 
hospital services and medicines, as and when needed, 
ceases. Paulsen v. Martin-Nebraska Co...........20.0--- 
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Statutes authorize service of summons in work- 
men’s compensation cases either “as in civil causes, 
together with a copy of the petition,” or “by regis- 
tered mail.” Clark v. Village of Hemingford............ 
The word “willful,” as used in the Workmen’s Com- 
pensation Act, in-its relation to negligence of an 
employee while in the performance of duty, means 
deliberate act; conduct evidencing reckless indiffer- 
ence to safety; more than want of ordinary care but 
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not necessarily amounting to wantonness but ap-~- 


proximating it in degree, Clark v, Village of Hem-- 


The Workmen’s Compensation Act is to be liberally 
construed and its beneficent purposes not to be 
thwarted by technical refinement of interpretation. 
Clark v. Village of Heming ford. ..u.......cccccccececeeeeee 
The intent of the Legislature in enacting statute gov- 
erning firemen was to make certain that volunteer 
firemen meeting the requirements of the act, for the 
purposes of the act should be included within the 
classification of persons in the service of a munici- 
pality under any appointment or contract of hire, ex- 
press or implied, oral or written. Clark v. Village 
Of Hemming ford ..i...eeccccccscccccsecceceseccenececerseeeeesteeneetsneneeneasees 
Statute requires that there be a regularly organized 
fire department as distinguished from an unorgan- 
ized group. It requires membership in such an 
organization and excludes the purely volunteer fighter 
of fire as distinguished from a regular volunteer. 
It requires recommendation by the chief and con- 
firmation by the governing board of the municipality. 
Clark v. Village of Hemingford..........cccccccecscseeeseecene 
The conditions and restrictions of statute govern- 
ing workmen’s compensation payments are to be 
liberally construed in the light of the purpose to be 
accomplished. Clark v. Village of Hemingford........ 
Evidence examined and held sufficient to prove the 
existence of a regularly organized fire department 
in defendant village within the purview of the 
Workmen’s Compensation Act. Clark v. Village of 
Tema ng f 09 daa... ...2eceeeceeseeeeneeceeennceneneneneeecnceeseeeteeesteseneueeneee 
Evidence was sufficient to prove membership of 
plaintiff in such fire department within the purview 
of the Workmen’s Compensation Act. Clark v. Vil- 
lage of Hemming ford... .2..cececcccceceecceseeeteeeetseceeecseeeeees 
The recommendation of a volunteer fireman required 
by statute is in effect a nomination, and the confirma- 
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tion required is the act of ratifying or sanctioning the 
nomination. The two acts together create the con- 
tract of hire for the purposes of the Workmen’s Com- 
pensation Act by which volunteer firemen who are 
members of a regularly organized department shall be 
deemed and become employees of the municipality and 
entitled to the benefits of the legislative act. Clark 
v. Village of Heming ford. .......2....2c1cs0csscececeseeseseeeeseecenees 
Evidence was sufficient to prove recommendation and 
confirmation of the plaintiff as an employee of the 
municipality within the purview of the Workmen’s 
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Compensation Act. Clark v. Village of Hemingford 1044 


